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PREFACE 


TO    SECOND    EDITION. 


In  offering  a  second  edition  of  Phillips  on  Mechanics' 
Liens,  it  is  a  source  of  gratification  to  the  publishers  to 
be  able  to  state  that  the  treatise  has  been  of  essen- 
tial benefit  to  the  profession,  as  is  evidenced  by  the 
numerous  references  to  its  text  both  by  the  bench  and 
bar,  and  more  particularly  from  the  fact  that,  although 
cited  by  a  large  number  of  courts  of  last  resort  in  the 
States  Bs  an  authority  for  their  decisions,  in  no  one  in- 
stance has  any  proposition  announced  by  the  author 
been  controverted. 

Since  the  publication  of  the  first  edition,  the  subject 
of  Mechanics'  liens  has  given  rise  to  a  vast  amount  of 
litigation,  —  particularly  in  those  States  which  have 
grown  most,  —  and  consequently  their  Reports  have 
many  new  decisions  illustrating  this  branch  of  the  law. 
As  was  stated  by  the  author  in  the  first  edition,  we  pre- 
dict a  still  more  important  position  for  Mechanics'  Liens 
as  the  country  builds  up  in  towns  and  cities. 

The  present  edition  takes  up  the  subject  where  the 
first  edition  left  it,  and  incorporates  the  points  of  every 
reported  case  of  all  the  States,  down  to  the  moment  of 
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publication.  Whenever  the  decision  is  founded  not  on 
the  general  principles  of  law,  but  on  the  words  of  a 
particular  statute,  these  are  in  addition  always  given, 
so  as  to  make  the  text  intelligible  and  useful.  The 
profession  may  therefore  feel  reasonably  assured  that 
the  whole  law  of  the  subject  is  presented  in  this 
treatise. 

This  large  addition  of  matter  has  increased  the  size  of 
the  present  volume  more  than  one  fifth,  and  has  rend- 
ered it  impossible  to  add  it  in  the  way  of  notes.  The 
author  has  therefore  embodied  the  new  matter  with  the 
original  text,  which  presents  the  whole  in  a  more  in- 
telligible and  convenient  form. 


PREFACE 


TO    FIRST    EDITION. 


The  subject  of  Mechanics'  Lien  on  Real  Estate  has 
already  become  of  such  importance  in  the  United  States 
that  a  treatise  presenting  a  complete  review  of  the  law 
must  be  of  great  utility  to  the  profession.  The  increas- 
ing growth  of  the  whole  country  promises  a  still  more 
important  position  for  this  branch  of  the  law. 

The  compiler  of  the  following  treatise  has  endeav- 
ored, in  the  preparation  of  its  pages,  to  produce  two 
results ;  namely,  to  make  it  as  exhaustive  as  industry, 
with  access  to  the  Library  of  Congress,  could  accom- 
plish, and  to  give  in  extenso  everything  of  value  to  be 
found  in  the  decisions.  It  will  need  no  explanation  to 
the  practitioner  to  prove  that  it  is  desirable  to  incor- 
porate every  repotted  case.  Nothing  is  more  satisfac- 
tory than  to  feel  reasonably  assured  that  the  subject^  as 
far  as  decided  upon,  is  presented.  It  has  been  the  aim 
of  many  law  writers  to  give  as  succinctly  as  possible 
the  propositions  decided  by  the  courts.  This  plan  has 
not  been  adopted ;  it  being,  in  the  opinion  of  the  com- 
piler, the  least  serviceable  in  a  legal  treatise  designed 
for  use  by  the  bar.  The  reports  are  so  numerous  that 
but  few  individuals  can  possess  them  with  completeness, 
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and  it  is  only  in  the  rare  instances  of  large  cities  that 
they  can  be  consulted  in  public  libraries,  which  the 
pressure  of  other  professional  engagements  does  not 
always  permit.  The  majority  of  the  profession,  resid- 
ing in  the  smaller  cities,  towns,  and  villages,  are  con- 
fined, for  the  most  part,  to  treatises  on  special  topics  and 
the  Reports  of  their  own  and  neighboring  States.  To 
these,  a  treatise  which  epitomizes  in  a  line  an  import- 
ant decision,  establishing  the  proposition  they  are  seek- 
ing, is  most  unsatisfactory,  and  gives  rise  to  certain 
regret  that  more  was  not  given.  To  counteract  these 
inconveniences,  it  is  believed  that  the  true  system  of 
law  writing  for  practitioners  indicates  a  less  extensive 
scope  of  subject  to  be  treated,  and  the  incorporation  of 
all  that  is  of  value  to  be  found  in  the  Reports  applicable 
thereto.  The  labors  of  the  bar  and  bench  in  cities 
would  be  lightened,  while  the  profession  located  else- 
where would  in  a  great  measure  have  supplied  them 
the  resources  of  large  libraries. 

In  order  to  render  this  treatise  upon  a  subject  en- 
tirely statutory  as  useful  and  intelligible  as  possible, 
wherever  the  decision  is  an  interpretation  of  statutory 
phraseology,  and  not  of  general  principles,  the  words 
of  the  law  under  consideration  are  quoted. 

Washington  City,  D.  C. 
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PART  I. 


MECHANICS'  LIEN  ON  REAL  PROPERTY. 


CHAPTER  I. 

mSTOBICAL  VIEW  OF  MECHANICS'  LIEN  LAWS. 

§  1.  Lien  at  Common  Law.  —  The  lien  of  mechanics  and 
material-men  on  buildings  and  the  land  upon  which  they  are 
erected,  as  security  for  the  amount  due  them  for  work  done 
and  materials  furnished,  is  the  ^^  creation  of  statute,"  and  was 
unknown  either  at  common  law  or  in  equity.^  The .  idea  of 
lien  at  common  law  signified  merely  the  right  to  hold  a  thing 
as  collateral  security  for  the  payment  of  debt  or  peiformance 
of  duty,^  and  was  so  inseparably  connected  witlf  the  posses- 
sion of  the  subject  of  the  lien,  that  the  right  only  arose  with 
possession,  and  terminated  with  its  loss.  The  possession  of 
land  was  never  deemed  to  be  changed  by  its  improvement,  but 
remained  in  the  owner  of  the  freehold  ;  and  the  mechanic  was 
held  to  have  acquired  no  right  of  lien  in  that  over  which  he 

1  Davis  et  aL  v.  Fair  et  al.,  13  Penn.  Spencer  v.  Bamett,  86  N.  Y.  04 ;  CanAl 

107  ;  McNeil  v.  Borland.  23  Cal.  144;  Co.  v,  Gordon,  6  Wail.  581 ;  McCoy  v, 

Doellner  p.  Rogers,  16  Mo.  340 ;  Ayres  Quiclc,  30  Wis.  621. 
r.    ReTere,    1    Dutcli.    (N.    J.)    474 ;         »  Bean  v.  Bolton,  8  Piiila.  87. 
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had  no  control.  When  he/plsCicea  either  his  labor  or  materials 
upon  the  land  of  ano>her/he  parted  with  their  ownership,  and 
no  right  of  posse3alO^;-either  to  the  land  or  the  building,  vested 
in  him  in  xetuW^  and  any  withholding  of  the  premises  ad- . 
versel y  .tg  the  rights  of  the  owner  was,  in  the  absence  of 
specW'Ajj^eement,  unlawful,*  and  prevented,  during  its  con- 
tiiiuaoee,  a  recovery  of  the  value  of  the  work  performed.^ 
•  \.'fifis  only  remedy  was  to  proceed  in  a  personal  action  against 
'-'^  'his  debtor,  and  acquire  the  lien  of  a  judgment  creditor.'  So 
seldom  was  a  lien  created  at  common  law  by  making  improve- 
ments on  land,  that,  even  as  between  co-tenants,  no  lien  or 
right  of  action  existed  for  reimbursement  when  made  by 
one  tenant  on  their  joint  property  without  special  contract;* 
although  it  was  considered  a  matter  of  public  policy  to  main- 
tain dwelling-houses  and  mills,  for  which  a  writ  of  de  repara- 
tione faciendd  would  issue  to  compel  repairs;*  and  it  seems 
that  when  repairs  were  made  under  this  writ,  if  an  action 
would  lie  at  all  for  contribution,  it  was  only  after  a  request 
and  refusal  to  join  in  the  reparation.^  Indeed,  the  common 
law  was  inadequate  to  administer  the  system  by  which 
mechanics'  liens  are  secured  in  the  United  States.  There 
are  so  many  requirements  in  the  matter  of  remedy,  necessary 
to  the  protection  of  the  just  rights  of  parties  and  the  public, 
that  courts  would  have  had  neither  the  authority  to  establish 
nor  the  power  to  enforce  them  without  the  aid  of  legislative 
enactments.  None  were  ever  adopted,  and  none  to  this  day 
are  to  be  found  on  the  statute-books  of  Great  Britain,  secur- 
ing in  any  manner  to  the  mechanic  or  material-man  a  lien  on 
the  buildings  their  industry  or  capital  has  contributed  to 
erect. 

§  2.  In  Equity.  —  Although  in  equity  the  possession  of  land 
is  not  essential  to  a  lien,  and  the  term  is  used  to  denote  a  charge 
or  encumbrance  merely,  with  no  right  to  the  thing  itself,^  yet 

^  Pratt  V.  Tudor,  14  Tex.  87.  »  Co.  Litt  200  b  /  Loring  v.  Bacon, 

*  Johnson  v.  Crew,  6  Upper  Canada  4  Mass.  674. 

Jurist,  o.  8.  200 ;  Meyer  ».  Seebald,  U  «  Converse  v.  Ferre,  11  Mass.  326 ; 

Abb.  Pr.  (N.  Y.)  v.  s.  826.  Doane  v.  Badger,  12  Mass.  66. 

s  Meyer  r.  Seebald,  id.  826.  7  WiUard  £q.  Jur.  123. 

«  Story  £q.  Jur.  §  1236. 


HISTORICAL  VIEW  OF  MECHAKICS*   LIEN  LAWS.  6 

courts  of  equity  hare  so  closely  followed  the  general  doctrine 
of  the  common  law  as  to  hold  that  land  belonging  to  and 
being  in  the  possession  of  the  proprietor  and  not  the  builder, 
the  materials,  as  far  as  incorporated  in  the  structure,  become 
annexed  to  and  form  part  of  the  real  estate,  and  vest  accord- 
ingly as  to  title  and  possession.  Without  special  agreement, 
therefore,  no  equity  arises  for  a  lien  upon  a  mere  building  con- 
tract ;^  particularly  in  the  absence  of  such  special  circumstances 
as  the  marshalling  of  assets  of  an  insolvent  owner  in  favor  of 
the  mechanic,  or  of  fraud,  or  other  distinct  ground  of  equitable 
interposition.^  But  courts  of  equity  will,  between  parties  and 
those  having  notice,  enforce  specifically  agreements  stipulating 
for  equitable  liens  in  consideration  of  improvement  of  land. 
Thus,  wherever  a  contract  provides  either  for  the  possession  of 
premises^  or  for  an  interest  therein  until  payment  of  the  price 
of  the  buildings,  or  more  distinctly  for  a  lien,  the  rights  of  the 
mechanic  will  be  protected  and  the  lien  enforced.*  They  have 
also  extended  the  doctrine  of  contribution  farther  than  at  com- 
mon law,  by  allowing  co-tenants  and  in  some  cases  parties  in 
possession  of  real  estate,  who  have  bond  fide  made  repairs 
and  improvements  which  have  been  of  substantial  benefit  to 
the  estate,  to  have  not  merely  a  personal  charge  against  the 
delinquent  tenant,  but  an  equitable  lien  upon  the  estate  itself.* 
This  lien,  however,  is  entirely  distinct  in  character  from  the 
statutory  lien  secured  to  mechanics.  It  derives  its  existence 
from  the  general  equitable  jurisdiction  of  the  courts,  which, 
on  the  other  hand,  have  no  power  to  enforce  this  statutory 
lien  unless  expressly  conferred  by  law,  or  unless,  perhaps, 
there  exists  some  impediment  or  difficulty  which  would  render 
the  remedy  given  by  the  statute  unavailable. «    In  cases  where 

»  Elli»on  V.  Jackson  Water  Co.,  12  sUnces  in  which  this  equitable  lien  was 

Cal.  642.  recognized  have  been  where  the  delin- 

«  Quimby  v.  Sloan,  2  K.  D.  Smith  qiient  co-tenant  has  himself  come  into 
(N.  Y.),  614 ;  Taylor  v.  Baldwin,  10  equity,  seeking  relief.  Taylor  r.  Bald- 
Barb.  (N.  Y.)  026.  win.  10  Barb.  (N.  Y  )  582 ;  8.  c.  10  id. 

»  Pratt  -J,  Tudor.  14  Tex.  37 ;  John-  626;  Green  v,  Putnam,  1  Barb.  (N.  Y.) 

son  V.  Crew,  6  Upper  Canada  Jurist,  600. 
o.  s.  200.  6  Coleman  v.  Freeman.  3  Ga.  137 ; 

«  Rogers  v.  The  Dock  Co.  at  Kings-  Quiraby  v.  Sloan.  2  E.  D.  Smith  (N.  Y), 

ton,  6  New  Reports  (1864),  26.  616;  Otley  v.  HavUand.  86  Miss.  10. 

»  Story  Eq.  Jur.  {  1286.     The  in- 
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this  special  jurisdiction  has  been  imposed  on  these  courts,  they 
have  no  authority  to  extend  the  liefn  to  cases  not  provided  for 
by  statute.^ 

§  2  a.  In  Bquity  —  continaed.  The  present  state  of  the 
law  as  to  the  power  of  courts  of  equity  to  enforce  this  lien,  as 
courts  of  chancery,  exclusive  of  any  statutory  jurisdiction  con- 
ferred on  them,  may  be  stated  to  be,  that  where  the  remedy 
of  the  mechanic  is  plain,  adequate  and  complete  at  law, 
equity  will  not  interfere.^  For,  as  it  is  said,  proceedings  to 
impose  and  enforce  mechanics'  liens  have  no  foundation  at 
common  law  or  in  equity,  but  rest  entirely  upon  the  statutes 
authorizing  them,  and  courts  cannot  supply  supposed  defects.^ 
Accordingly,  where  a  statute  gives  a  new  right  and  provides 
a  specific  remedy,  such  right  can  be  vindicated  only  in  the 
way  thus  prescribed.  And  except  under  special  circum- 
stances disclosing  particular  grounds  for  its  interference, 
equity  has  no  jurisdiction  to  enforce  the  lien  thus  created; 
nor  can  it  enjoin  the  prosecution  of  an  action  at  law  to 
enforce  one  such  lien,  upon  the  application  of  a  creditor 
having  another  lien  of  the  same  kind,  on  the  ground  that  the 
latter  is  not  made  a  party  to  such  legal  action.  But  it  seems 
that  a  subsequent  mechanic  lien  holder,  if  he  can  aver  illegali- 
ty in  the  claims  alleged  in  a  petition  prior  to  his  own,  impeach 
their  amount,  charge  fmud  or  collusion  therein,  or  set  up  a 
higher  equity  in  his  own  favor,  may  file  his  bill  in  equity  to 
have  such  claims  set  aside  or  postponed  in  his  favor.*  So 
where,  as  between  rival  claimants  of  lien  against  a  building 
erected  by  a  lessee,  as  to  which  a  lien  was  given  by  statute, 
the  brick  improvement  of  the  house  alone  cannot  be  separa- 
ted from  the  work  of  the  carpenter  thereon,  and  separately 
sold,  without  serious  injury  of  the  property,  yet  on  a  bill 
in  equity  filed  by  the  mechanic  against  the  true  owners, 
and  lessees,  alleging  the  insolvency  of  all  of  the  defendants,  and 
the  regularity  of  the  proceedings  to  enforce  the  lien,  and  the 
impossibility  of  subjecting  and  selling  the  improvement  by 

1  Buchan  v.  Sumner,  2  Barb.  Ch.  »  Benton  v.  Wickwire,  64  N.  T.  228. 
(N.  y.)  166.  *  HaU  v.  Hinckley,  32  Wis.  862. 

«  Cole  V,  Colby,  57  N.  H.  100. 
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itself  at  law,  and  the  inadequacy  of  any  remedy  at  common 
law,  equity  will  intervene,  and  either  order  the  sale  of  the 
entire  property  and  pay  the  mechanic  the  value  of  his  improve- 
ment in  proportion  to  the  value  of  the  whole  premises,  or 
secure  an  adequate  share  of  the  rental  thereof  for  his  pay- 
ment.^ In  another  case,  where  there  was  a  claim  for  non-per- 
formance of  contract,  and  the  owner  finished  the  houses  him- 
self, and  had  made  numerous  payments  to  both  the  contractor 
and  sub-contractors,  and  the  contractor  and  sub-contractors 
had  commenced  actions  to  enforce  their  liens,  it  was  held 
that  under  these  circumstances  the  owner  might  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit,  to  enjoin 
the  proceedings  at  law,  and  have  all  the  claims  settled  in 
chancery,  which,  if  conducted  in  separate  actions,  would  prove 
a  very  complicated  and  expensive  proceeding.*  On  the  other 
hand  it  has  been  decided  by  another  court  that  the  proceed- 
ings are  strictly  statutory,  and  without  the  aid  of  statute 
cannot  be  maintained,  and  where  they  provide  for  simply  the 
adjudication  of  the  lien  and  its  amount,  an  owner  of  property 
cannot  file  a  cross-bill  Against  the  petitioner  for  the  purpose 
of  procuring  a  personal  decree  against  him  for  damages  for 
delay  in  the  work,  and  to  have  certain  suits  at  law  growing 
out  of  the  building  contract  enjoined.  If  the  lien  is  defeated, 
which  can  be  done  by  answer,  the  petition  must  be  dismissed, 
and  the  party  remitted  to  his  action  at  law.^ 

§  8.  CivU  Law.  —  Under  the  civil  law,  which  allows  a  lien, 
as  an  hypothecation,  to  exist  without  possession  of  the  thing 
hypothecated,  architects  and  other  undertakers,  workmen 
and  artificers,  who  bestow  their  labor  on  buildings  or  other 
works,  and  who  furnish  materials,  and  in  general  all  those 
who  employ  their  time,  their  labor,  their  care,  or  furnish  any 
materials,  whether  it  be  to  make  a  thing,  or  to  repair  it,  or 
to  preserve  it,  have  a  privilege  for  their  salaries,  and  for  what 
they  furnish.*  The  privilege  here  referred  to  is  a  right  of 
priority  over  other  creditors  who  may  be  prior  in  point  of 

1  GaskiU  v,  Davie,  63  Ga.  646.  «  McCarthy  t;.  New,  93  HI.  466. 

«  Painter  v,  Drane,  2  MacArthur  *  1  Domat's  Civil  Law.  by  Stralian, 
(D.  C),  163.  §  1744. 
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time,  or  even  who  may  haye  mortgages.^  In  respect  of  im- 
provement of  estates,  it  is  limited  to  what  remains  of  them  in 
being,  and  does  not  affect  the  whole  body  of  the  estate  as 
the  above-mentioned  privilege  on  account  of  repairs,  which  is 
deemed  to  have  preserved  the  whole  estate  in  being.  For  if 
there  remain  nothing  of  the  improvements,  the  estate  not 
being  anything  the  better  for  them,  and  no  one  profiting 
by  them,  there  remains  no  longer  any  cause  for  preference. 
And  when  the  improvements  do  subsist,  the  privilege  of  Iiim 
who  has  been  at  the  charge  of  them  takes  place  only  on  the 
value  of  what  remains  of  them.  This  preference  extends  to 
the  creditor  whose  money  is  laid  out  in  preserving  or  repair- 
ing the  thing,  as,  for  example,  to  secure  a  piece  of  ground 
against  the  current  of  a  river,  to  prevent  the  fall  of  a  house, 
or  to  rebuild  it  after  its  fall ;  for  he  has  preserved  the  thing 
in  being  for  the  common  interest,  both  of  the  proprietor  and 
creditors,  and  it  is,  as  it  were,  his  own,  to  the  value  of  what 
he  has  laid  out  upon  it.^  Following  the  same  equitable  prin- 
ciple, those  whose  money  has  been  laid  out  on  the  improve- 
ment of  an  estate,  such  as  tb  make  a  plantation,  or  to  build 
upon  it,  or  to  augment  the  apartments  of  a  house,  or  for 
other  the  like  causes,  have  a  privilege  upon  the  improve- 
ments made.^  This  right  is  not  confined  to  the  immediate 
parties,  but  extends  to  those  who  advance  money  for  the 
improvement.  If  a  third  person  lend  to  an  architect  or  other 
undertaker  money  which  is  laid  out  on  a  house  or  any  other 
work,  and  the  money  has  been  advanced  by  order,  of  the 
master  for  whom  the  work  is  to  be  done,  this  third  person 
has  the  same  privilege  as  if  he  had  lent  the  money  to  the 
master  himself  for  that  use.  But  if  the  money  were  lent 
without  the  master's  knowledge  or  without  his  order,  and  if 
the  master  has  paid  the  undertaker^  he  who  has  lent  the 
money  has  his  action  only  against  the  person  to  whom  he  lent 
it.  But  if  the  master  has  not  paid  the  undertaker,  this  third 
person  may  use  the  privilege,  whether  he  has  lent  the  money 
by  the  master's  order  or  without  it,*  provided  he  obtain  an 

I  1  Domat's  Ciya  Law,  by  Straban,        >  Id.  $  1742. 
§  1736.  .  *  Id.  §  1746. 

s  Id.  §  1741. 
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order  from  a  judge  attaching  the  credits  of  his  debtor  in  the 
hands  of  the  master.^ 

§  4.  Modem  Nations.  —  Continental  countries,  which  adopt- 
ed the  civil  law  as  the  basis  of  their  jurisprudence,  have,  with 
few  exceptions,  secured  to  workmen  and  material-men  privi- 
leges analogous  to  those  given  by  the  civil  law.  In  France, 
by  the  Code  Napoleon,  architects,  contractors,  masons,  and 
others  employed  in  building,  rebuilding  or  repairing  houses, 
canals,  or  any  other  works  whatsoever,  have  a  privilege  on 
the  same  for  their  reimbursement,  provided  that  an  estimate 
has  been  previously  drawn  up  by  a  competent  person,  official- 
ly nominated  by  the  court  of  first  instance  within  whose 
jurisdiction  such  buildings  are  situated,  for  the  purpose  of 
inspecting  the  state  of  the  property,  in  relation  to  the  im- 
provements which  the  proprietor  shall  declare  he  has  an 
intention  to  make,  and  provided,  further,  that  such  improve- 
ments have  been,  within  six  months  from  their  completion, 
inspected  and  admitted  by  a  competent  person,  likewise  offi- 
cially nominated;  but  the  amount  of  the  privilege  cannot 
exceed  the  value  set  forth  by  the  second  statement,  and  is  re- 
duced to  the  surplus  value,  existing  at  the  period  of  any  alien- 
ation of  the  property,  resulting  from  the  labor  and  materials 
expended  thereon.  Those  who  have  loaned  money  to  pay  or 
reimburse  workmen  enjoy  the  same  privilege,  provided  such 
employment  be  authentically  verified  by  the  act  of  loan,  and 
by  the  acquittance  of  the  workmen  that  such  payment  was 
made  with  money  loaned  for  that  purpose.^  This  privilege, 
in  the  event  of  either  a  judicial  or  voluntary  sale  of  the  prop- 
erty, only  extends  as  against  the  unpaid  vendor  to  the  in- 
creased value  the  improvements  give  to  the  property  at  the 
time  of  the  sale.  It  was  to  ascertain  the  original  value  of 
the  property  before  it  was  obliterated  by  the  repairs  or  ad- 
ditions, and  thus  protect  the  original  vendor,  that  it  was 
made  necessary  to  have  the  premises  inspected  by  a  compe- 
tent person  nominated  by  the  court.*    When  these  formalities 

1  1  Domat'B  Ciyil  Law,  by  Straban,  >  Merlin  Repertoire,  Friyil^ge  de 
1 178$.  Creance,  sec.  ii.  §  2. 

*  Code   KapoMon,   Priyileges   and 
Mortgagea,  aec.  2,  art  2108. 
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were  complied  with,  the  privilege  took  effect  from  the  date 
of  the  enrolment  of  the  first  statement  made  by  the  officer 
named.^  Almost  identical  provisions  are  adopted  in  Bel- 
gium by  its  revised  code.^  The  laws  of  Spain  and  Mexico 
also  secure,  in  the  nature  of  a  privilege,  sums  due  for  money 
lent  or  materials  furnished  to  rebuild  a  house  or  other  edifice, 
if  the  money  or  materials  were  actually  employed  for  such 
purpose ;  ^  but  these  are  subordinated,  in  case  the  property 
of  a  debtor  is  insufiicient  to  pay  all  his  creditors,  to  funeral 
expenses,  debts  due  the  public  treasury,  rent,  and  in  some 
cases,  dower.*  The  civil  codes  of  the  kingdom  of  Sardinia,* 
and  Lower  Canada,®  are  almost  identical  with  the  Code  Napo- 
leon. The  civil  code  of  the  Argentine  Republic  gives  work- 
men, and  material-men  whose  materials  have  been  used  in  the 
building,  and  persons  who  have  loaned  money  to  contractors 
to  complete  the  work,  a  lien  for  the  amounts  due  them ;  but 
this  privilege  does  not  extend  to  sub-contractors  and  under- 
workmen.7 

§  5.  CivU  Law  of  Louisiana.  —  The  civil  code  of  Louisiana 
follows  substantially  the  provisions  of  the  civil  law  in  regard 
to  mechanics  and  laborers.  By  it  the  undertaker  has  a  privi- 
lege, for  the  payment  of  his  labor,  on  the  building  or  other 
work  which  he  may  have  constructed.  Workmen  employed 
immediately  by  the  owner  in  the  construction  or  repair  of  any 
building  have  the  same  privilege.®  Sub-contractors  and  all 
workmen,  or  other  persons  furnishing  materials,  are  now 
secured  by  serving  an  attested  account  of  their  demands  on 
the  owner,  who  is  thereupon  required  to  retain  the  amount  out 
of  his  subsequent  payments  to  the  contractor.®    If  the  pay* 

1  Code  Napoleon,  art.  2110.  *  Code  Civil  du  Royaume  de  Sar- 

«  Law  9f  Dec.  16,  1861.    See  also  daigne,  par  Foucher,  vol.  ix.  part  2,  art. 

Allegemeines  Landrecht  f  iir  die  Preuss-  2158. 

ischen  Staaten,  vol.  i.  tit.  11,  §§  071,         •  Civil  Code  of  Lower  Canada,  art. 

972.  2013. 

»  Partidas,  I.  28,  t.  13,  p.  6 ;  Civil         7  Codigo  Civil  de  la  Republica  Ar- 

Law    of    Spain    and  Mexico,    by    G.  gentina,lib.  iv.  sec.  2,  tit.  1.  cap.4,  arta. 

Schmidt,  301 ;  Macondray  v,  Simmons,  57-59. 
1  Cal.  8v).S  •  Civil  Code  of  La.,  art.  2748. 

*  Civil  Law  of  Spain  and  Mexico,         *  Act  approved  March  14, 1856. 
by  Schmidt,  art.  1418. 
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ments.have  been  previously  made  to  the  contractor,  the  right 
is  gone ;  but  payments  in  anticipation  are  considered,  with 
regai-d  to  workmen  and  those  who  furnish  materials,  as  not 
having  been  made,  and  do  not  prevent  them  from  availing 
themselves  of  this  right.^ 

§  6.  Origin  in  United  States.  —  There  is  no  direct  evidence  as 
to  what  cause  in  particular  gave  rise  to  the  system  of  mechan- 
ics' liens  adopted  in  the  United  States.  It  has  been  supposed 
by  some,  that  in  Pennsylvania,  which  was  among  the  first 
States  to  establish  the  principle,  it  owed  its  existence  to  the 
analogous  provisions  contained  in  the  act  of  that  Common- 
wealth of  1784,  relating  to  persons  employed  in  building  and 
repairing  vessels.^  Others  seem  inclined  to  trace  its  origin 
exclusively  to  the  necessity  in  a  young  and  growing  country  of 
fostering  mechanical  and  industrial  pursuits,  and  the  manifest 
equity  of  dedicating  primarily  buildings  and  the  land  upon 
which  they  are  erected  to  the  payment  of  the  labor  and  ma- 
terials incorporated,  and  which  have  given  to  them  an  increased 
value.®  To  the  legislators  of  the  early  part  of  the  present 
century  there  was  no  scarcity  of  precedent  to  justify  the  enact- 
ment of  statutes  to  protect  a  large  and  meritorious  portion  of 
the  community,  which  was  for  the  most  part  poorly  able  to 
sustain  the  losses  incident  to  business,  and  peculiarly  liable 
to  the  frauds  of  the  dishonest.^  It  was  but  a  short  step,  in  a 
country  not  hampered  by  any  remnant  of  a  feudal  system,  the 
policy  of  which  was  slow  in  subjecting  lands  to  the  payment 
of  debts,  even  after  judgment,  to  extend  the  familiar  and  well- 
understood  doctrine  of  lien  of  the  artificer  on  a  chattel  to  a 
mechanic  on  a  building.  They  were  each  equally  meritorious. 
Nor  is  it  to  be  supposed  that  the  lawyers  who  framed  these 
acts  were  ignorant  of  the  eminently  just  provisions  of  the 
civil  law,  which,  as  we  have  seen,  secured  not  only  the  builder 
and  workman,  but  even  persons  who  furnished  funds  for  im- 

1  Ciyil  Code  of  La.,  arts.  2744,  2746.  Merchants'  Ins.  Co.  v.  Mazange,  22  Ala. 

<  Explanatory  Remarks  of  the  Com-  n.  8.  180. 
missioners  to  reyise  Civil  Code  of  Penn.;         *  Bolton  t;.  Johns,  6  Barr  (Penn.), 

Sergeant's    Mechanics'  Lien   Law  of  150;   Buck  t;.  .Brian,  2   How.  (Miss.) 

Penn.  I.  874 ;  Buchanan  v.  Smith,  48  Miss.  90 ; 

'  Esterley's  Appeal,  51  Penn.  192;  Montandon  v.  Deas,  14  Ala.  k.  8.  33. 


12  MECHAKICS»  LIEN  ON  REAL  PROPERTT. 

provement  of  real  estate,  when  they  were  expended  upon  it. 
These  precedents,  and  the  expediency  of  encouraging  the 
building  of  towns  and  cities,^  together  with  the  natural  justice 
in  the  statutes,^  and  the  power  in  a  republican  government  of 
the  class  itself  the  law  was  designed  to  protect,  early  in  the 
history  of  this  country  gave  birth  to  this  system,  which  in  the 
completeness  of  the  lien  secured,  the  remedy,  the  protection  of 
the  rights  of  all  parties,  and  its  limited  and  harmonious  restric- 
tions upon  alienation  of  real  property,  far  surpasses  the  pro- 
visions of  the  civil  law,  and  of  those  countries  which  have 
founded  their  jurisprudence  on  its  principles. 

§  7.  Past  and  Present  State  of  the  Law.  —  The  first  attempt  to 
create  a  mechanics*  lien  arose  from  a  desire  to  establish  and 
improve  as  speedily  as  possible  the  city  of  Washington,  as  the 
permanent  seat  of  government  of  the  United  States.  At  a 
meeting,  Sept.  8,  1791,  of  the  commissionei'S  appointed  for 
this  purpose,  at  which  both  Thomas  Jefferson  and  James 
Madison  were  present,  a  memorial  was  adopted,*  urging  the 
General  Assembly  of  Maryland  to  pass  an  act  securing  to 
master-builders  a  lien  on  the  houses  erected  and  land  occupied, 
which  was  during  the  same  year  followed  by  the  passage  of  a 
law  as  requested.*  The  next  statute  on  the  subject  was  passed 
by  the  legislature  of  Pennsylvania  in  the  year  1808.^  These 
statutes,  while  they  contained  the  germ  of  all  subsequent 
legislation  on  the  subject,  are  imperfect  and  meagre  in  com- 
pariBon  to  the  state  of  the  law  at  the  present  time.  The  whole 
subject  has  been  one  of  gradual  growth,^  extending  from  imper- 
fect and  limited  enactments,  embarrassed  by  adverse  decisions, 
to  be  the  settled  policy  of  all  the  States,  and  of  unquestioned 


1  Presbyterian  Church  v.  Stettter,  tain  prices  agreed  on,  if  n  Ifen  was  ere- 
26  Penn.  240.  ated  by  law  for  tlieir  just  claim  on  the 

2  Collins  V.  The  Central  Bank,  1  house  erected,  and  the  lot  of  ground  on 
Ga.   45S ;   Taggart  v,    Bnckmore,  42  which  it  stood." 

Me.  77 ;  Perkins  t\  Pike,  id.  141.  *  Act  of  Gen.  Ass.  of  Md.,  c.  45, 

>  Proceedings     of     Commissioners  passed  Dec.  19, 1791. 
from  1791  to  1795,  p.  28,  deposited  in         •  Laws  of  Penn.,  Act  of  Ist  April, 

Oapitol  at  Washington.    "Your  me-  1803. 

morialists  conceive  it  would  encourage        *  Collins  v.  Mott,45Mo.  100;  White 

master-builders   to   contract   for   the  o.  Miller,  18  Penn.  52. 
erecting  and  furnishing  houses  for  cer- 
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iuiportanoe,^  The  experimelit  was  at  first  confined  to  towns 
and  cities,  but  has  by  degrees,  as  its  necessity  and  justice  be- 
came apparent,  extended  itself  in  a  majority  of  the  States  to 
the  agricultural  districts.  The  lien  was  designed  in  its  incep- 
tion, for  the  most  part,  to  secure  only  the  principal  contractor, 
until  the  frauds  perpetrated  upon  sub^contractors  and  work- 
men gave  rise  to  amendments  for  their  proper  protection.^  It 
•attached  in  some  of  the  States  only  when  the  party  making  the 
contract  was  the  owner  of  the  legal  title  in  fee-simple.  It  is 
now  generally  provided,  that,  however  small  may  be  the  in- 
terest of  the  contracting  party,  the  lien  fastens  itself  to  that 
extent,  and  whether  the  title  be  legal  or  equitable.  Formerly 
it  applied  by  some  statutes  only  to  cases  of  original  construe* 
tion.  It  is  now  almost  universally  applicable  to  repairs.  It 
was  confined  in  some  localities  to  the  building  of  dwelling- 
houses.  At  present,  where  the  pursuits  or  industries  of  the 
particular  section  of  the  country  render  it  of  sufficient  impor- 
tance, it  attaches  to  bridges,  canals,  flumes,  machinery,  fixtures, 
&c.  Distinctions  were  sometimes  made  between  labor  per- 
formed and  materials  furnished.  They  are  now  universally 
deemed  equally  meritorious.  And  where  statutes  failed  by  ex- 
press terms  to  subject  the  land  to  the  lien,  as  well  as  the  build- 
ing, the  courts  have  by  judicial  interpretation  remedied  the 
defect.  In  the  matter  of  remedy  there. have  been  no  less  val- 
uable improvements.  In  some  instances  there  were,  when  the 
lien  once  attached,  no  provisions  requiring  the  mechanic  to  per- 
fect it,  thus  operating  to  the  great  detriment  of  the  owner,  and 
prevention  of  alienation.  Occasionally,  no  time  was  limited 
to  give  notice  of  the  intention  to  claim  the  lien,  or,  if  limited, 
was  too  long,  thereby  suffering  owners  to  settle  With  Qontrac- 
tors,  and  the  public  to  believe  the  property  was  no  longer 
subject  to  debts  for  its  erection,  Frequently  great  wrong 
was  perpetrated  by  the  owner,  after  the  building  was  com- 
menced, secretly  encumbering  it  by  mortgage  or  judgment 
before  he  made  default  with  his  workmen,  who  had  there- 
fore filed  no  notice  of  lien.     This  has  been  remedied  either  by 

1  Putnam  e.  Roflg,  46  Mo.  337 ;  Davis         *  Bolton  v.  Johns,  6  Penn.  160. 
«.  Jt$n,  18  Penn.  170. 
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making  the  lien  date  from  the  commencement  of  the  building, 
or  by  confining  all  encumbrances,  prior  to  the  notice  of  lien,  to 
the  value  of  the  land  at  the  date  of  the  commencement  of  the 
building,  and  giving  the  mechanic  a  priority  upon  the  structure 
alone,  and  the  increased  value  which  his  labor  has  added  to 
the  premises,  somewhat  in  analogy  to  the  civil  law.  These 
and  many  other  changes  to  be  mentioned  in  the  following 
pages  will  suffice  to  show  the  stages  through  which  the  law 
has  passed.  Its  complete  history  is  not  to  be  found  in  the 
enactments  of  any  one  State.  As  each  has  legislated  upon 
the  subject,  it  has  been  guided  by  the  experience  of  others  ; 
extending  its  provisions  when  necessar}%  and  in  some  instances 
repealing  privileges  found  to  operate  injuriously  to  the  public, 
and  which  were  passed  through  probably  an  over-anxious  zeal 
to  protect  the  laboring  classes,  until  a  system  has  grown  up,  at 
once  just  and  rational,  securing  the  public  from  all  danger  of 
secret  liens,  and  labor  and  capital  their  lawful  rights.  It  is 
not  to  be  assumed,  however,  that  the  statutes  of  an)^one  State 
have  presented  all  these  defects,  or  have  attained  a  perfectness 
as  to  render  future  legislation  unnecessary.  In  some  the  law 
is  still  inadequate  to  the  full  protection  of  the  rights  of  the 
workingman  ;  while  in  others  the  privileges  secured  mechanics 
operate  with  hardship  upon  owners,  and  reflectively  to  their 
own  detriment.  The  true  sj^tem  is  to  be  found  in  that  which 
gives  an  undue  advantage  to  none,  while  recognizing  the  just 
rights  of  all. 

§  8.  Bimilarity  of  Statutes.  —  While  each  State  has  its  own 
mechanics'  lien  law,  and  is  rarely  identical  in  every  particular 
with  those  of  another,  yet  all  of  them,  having  the  same  object 
in  view,  are  in  their  main  provisions  so  nearly  alike,  and  in 
some  instances  mere  re-enactments  of  each  other,  that  the 
judicial  interpretations  of  any  particular  statute  may  be  used 
to  advantage,  either  as  a  direct  authority  or  as  illustrating 
principles  arising  under  similar  laws.  It  makes,  therefore,  a 
compilation  of  decisions  of  practically  not  much  less  value  than 
if  but  one  statute  prevailed.  Indeed,  the  want  of  such  a  trea- 
tise will  be  apparent  in  the  following  chapters,  where  it  will 
many  times  appear  that  courts,  interpreting  identical  phrase- 
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clogj,  have  construed  it  in  different  manners.  No  treatise  has 
heretofore  appeared  in  which  the  various  decisions  relating  to 
the  mode  of  procedure  have  been  attempted  to  be  collected. 
Each  court  has  been  compelled  to  rely  upon  the  facilities  or 
industry  of  counsel  in  the  particular  case  to  furnish  prece- 
dents. A  compilation  which  endeavors  to  present  every  adju- 
dication may  be  the  means  of  not  oiily  producing  a  greater 
similarity  of  decision  and  of  legislative  enactment,  but  a  more 
perfect  system  that  will  operate  for  the  general  good  of  the 
whole. 
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CHAPTER  n. 

NATUEE  OF  THE  HEN. 

§  9.  Charaoteristics.  —  The  lien  of  the  mechanic,  here  treated 
of,  is  a  remedy  in  the  nature  of  a  charge  on  land,  given  by  stat- 
ute to  the  persons  named  therein,  to  secure  a  priority  or  pref- 
erence of  payment  for  the  performance  of  labor  or  supply  of 
materials  to  buildings  or  other  improvements,  to  be  enforced 
against  the  particular  property  in  which  they  have  become 
incorporated,  in  the  manner  and  under  the  limitations  therein 
expressly  provided.*  It  is  exclusively  the  creature  of  statute,' 
deriving  its  existence  only  from  positive  enactment.  There 
can  be  no  lien  independent  of  statute.^  It  does  not  arise  out 
oif,*  nor  is  it  of  the  essence  of,  the  contract  for  labor,^  nor  de- 
pendent on  the  motives  which  suggest  its  being  enforced.^  It 
is  a  mere  incidental  accompaniment  as  a  means  of  enforcing 
payment,  —  a  remedy  given  by  law,  which  secures  the  prefer- 
ence provided  for,^  but  which  does  not  exist,  however  equitable 
the  claim  may  be,  unless  the  party  brings  himself  within  the 
provisions  of  the  statute,  and  shows  a  substantial  compliance 
with  all  its  essential  requirements.^  It  is  not  a  judgment,^  and 
does  not  give  the  mechanic  a  right  to  his  debt,  which  arises  out 

I  Browo  V.  Story,  4  Met.  (Ky)  816;  «  Gordon  v,  Tonej,  2  McCarter's 

Barrows  u.  Baughman,  9  Mich.  213.  Cb.  (N.  J.)  112. 

3  Grant  v.  Vandercook,  8  Abb.  Pr.  7  Bailey  v.  Mason,  4  Minn.  646. 

H.  s.  (N.  Y.)465;  ChambersburghMan.  ^  Greene  v.  Ely,  2  Greene  (Iowa), 

Co.  v.  Hazelett,  8  Brewst.  (Penn.)  08.  608;  WiUiams  v.  Teamey,  8  S.  &  R. 

<  Ohilds   V,    Anderson,    128  Mass.  (Penn.)  68;  Ellison  v.  Jackson  Water 

108 ;  Dinkins  v.  Bowers,  49  Miss.  219.  Co.,  12  Cal.  642 ;  Spencer  v.  Bamett, 

«  Sodini  r.  Winter,  82  Md.  180.  86  N.  Y.  96 ;  Quimby  v.  Sloan  2  Abb. 

«  Frost  V.  Ilsley,  64  Me.  346;  Til-  Pr.  (N.  Y.)  100;  Noll  t.  Swineford,  6 

ford  9.  Wallace,  3  Watte  (Penn.),  141 ;  Penn.  187 ;  Atchison,  T.  &  Santa  F^  B. 

Peck  V,  Hensley,  21  Ind.  344 ;  Montan-  v.  Cuthbert,  14  Kan.  212. 

don  i;.  Deas,  14  Ala.  n.  b.  88.  *  Hersey  t;.  Shenk,  68  Penn.  888. 
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of  the  performance  of  contract,  and  exists  without  the  aid  of 
statute.^  A  debt  may  survive  when  the  lien  is  gone,  and  an  es- 
toppel to  prevent  the  denial  of  the  debt  will  not  keep  the  lien 
ahve.^  It  is  a  cumulative  remedy  which  may  be  concurrently 
pursued  in  connection  with  the  ordinary  actions  for  the  collec- 
tion of  debts.^  It  does  not  confer  an  independent  right,*  or 
create  an  estate  in  the  property  itself,^  or  give  any  interest 
which  would  support  an  action  of  ejectment.®  It  has,  how- 
ever, been  held  to  confer  an  insurable  interest  J  In  another 
case  it  was  said  that  a  party  having  a  mechanics'  lien  on 
buildings  by  him  erected  on  land  then  covered  by  mortgage 
has  an  insurable  interest,  limited  only  by  their  value  and 
the  amount  of  his  claim.  His  discontinuance  of  his  suit 
to  enforce  the  lien  after  their  destruction  is  not  matter  of 
defence  to  his  action  on  the  policy.®  The  absolute  owner- 
ship of  land  and  powers  incident  to  property  are  not  in 
the  slightest  degree  suspended  by  the  lien ;  nor  are  prior 
encumbrances  interfered  with.^  It  does  not  give  any  right 
of  possession  to  the  property,  as  against  the  owner ;  ^^  nor 
a  right  to  have  a  receiver  of  rents  and  profits  appointed 
pending  the  suit."  The  owner's  free  enjoyment  of  the  prop- 
erty will  be  interfered  with  only  when  his  use  of  it  tends  to  its 
injuiy  to  such  an  extent  as  to  impair  its  value  as  a  security.*^ 
It  does  not  create,  even  after  being  judicially  established  by 
judgment  or  decree,  any  privity  of  estate,^^  or  right  of  entry 
thereunder,  but  is  in  the  nature  of  a  legal  charge,^*  running 
with  the  land,  encumbering  it  in  every  change  of  ownership, 
and  preventing  subsequent  alienations  or  encumbrances  only 
by  making  them  subordinate  to  the  rights  of  the  lien-holder.^^ 

I  HaU  V.  Bunte,  20lDd.  904.  9  Mason  v,  Jones,  2  Barb.  (N.  T.) 

»  Hunter  v.  Lawnlng,  76  Penn.  25.  229. 

»  Ehlers  v.  Elder.  61  Miss.  495.  w  Pratt  v.  Tudor,  14  Tex.  87 ;  Con- 

<  HaU  V.  Bunte,  20  Ind.  304.  rad  v.  Atl.  Ins.  Co.,  1  Pet.  886. 

*  Mason  v.  Jones,  2  Barb.  (N.  Y.)  "  Meyer   u.  Soebald,   11  Abb.    Pr. 
220.  (N.  Y.)  826. 

"Canon's    Lessee  v.  Boudinot,  2  i>  P.  &6.  &  A.  &  G.K.R.  v.  Spratt, 

Wash.  C.  C.  33.  12  Fla.  26. 

'  Franklin  Fire  Ins.  Co.  v.  Coates,  i>  Merchants'  Ins.  Co.  v.  Mazange,  22 

14  Md.  286.  Ala.  v.  s.  168. 

*  Lisuranoe  Co.  v.  Stinson,  108  U.  S.  ^*  Brown  v.  Story,  4  Met.  (Ky.)  3161 
25.  u  Brackney  v.  Turrentine,  14  Ark. 

2 


18  MECHANICS'  LIEN  ON  REAL  PBOPEBTT. 

§  10.  ^Relation  to  other  Ident.^  — It  bears  no  analogy  to  the 
particular  lien  of  the  artisan  for  labor  and  skill  expended  in 
the  construction  or  reparation  of  a  chattel,  which  is  a  bare 
right  to  hold  the  thing  till  payment ;  nor  to  the  general  lien 
known  to  the  common  law,  that  secured  a  general  balance  of 
accounts.^  It  is  not  a  general,  but  a  particular  lien.^  A 
mechanics'  lien  and  the  lien  of  a  judgment  are  not  identi- 
cal with  each  other;  the  former  affecting  only  the  prop* 
erty  on  which  the  work  is  done,  the  latter  all  the  debtor's 
real  estate.^  They  are  so  far  different  that  it  was  held,  although 
there  may  be  a  general  act  limiting  judgments  to  five  years^  yet, 
if  there  be.  not  some  expression  to  show  that  a  mechanics'  lien 
is  subject  to  the  same  limitation,  it  will  not  be  affected  by  the 
act,  but  be  of  indefinite  duration.^  It  is  sui  ffeneris^  essentially 
different  from  most  other  liens  known  to  the  law.*^  Its  exist- 
ence is  not  to  be  presumed.  It  requires  express  words  not 
only  to  create  it,  but,  when  created,  to  limit  its  otherwise  in- 
definite duration,  and  again,  if  limited  in  its  period  of  exist- 
ence, equally  express  words  to  continue  it  beyond  that  period  J 
It  is  only  a  limited  privilege,  arising  in  positive  enactment, 
which  confers  no  right  of  sale  without  the  process  prescribed 
by  law ;  ^  and  any  essential  departure  from  its  directions  will 
be  fatal  to  those  who  attempt  to  enforce  it.^  In  this  strict 
adherence  to  the  requirements  of  the  law,  there  is  deemed  to 
be  no  inequity,  as  the  party  claims  to  fasten  an  unusual 
right  upon  the  land  of  another,  with  priority  over  other 
creditors,^^ 

§  11.  Slmilailty  to  Uen  of  Mortgage.  —  The  nature  and  extent 
of  the  security  effected  by  the  lien  depends  on  the  particular 
statute  creating  it.      Ordinarily,  it  is  equal  to  that  of  a  judg- 

416 ;  12  Wheat.  179.    Section  9  is  cited  &  Knorr  v.  Elliott,  6  8.  &  R.  49. 

with  approbation  in  Scudder  &.  Harden,  ^  Luter  v.  Cobb,  1  Coklw.  (Tenn.) 

81  N.  J.  (Eq.)  508.  625. 

1  Tiiis  section  is  cited  with  approba-  7  Igaac  ».  Swift,  10  Cal.  71 ;  Knorr 

tion  in  Waldroff  v.  Scott,  46  Tex.  1.  v.  Elliott,  5  S.  &  R.  49. 

«  Tajfgard  v,  Buckmore,  42  Me.  77.  »  Coit  v.  Waples,  1  Minn.  134. 

>  Mochon  V.  Sullivan,  1  Montana,  9  Greene  v.  EI7,  2  Greene  (Iowa), 

472.  608. 

*  FreemaBv.Cram,8Com8t.  (N.T.)  10  Ndl  u.  Swtneford,  6  Penn.  167; 

806.  Quimbj  v.  Sloan,  2  Abb.  Pr.  98. 
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ment  or  mortgage,*  and,  when  declared  so  by  statute,  is  to  be 
governed  in  its  assignment  and  enforcement  by  the  rules  ap- 
plicable to  them.  As  where  a  statute  requires  that  "  every 
conveyance  whereby  real  estate  is  aliened,  mortgaged,  assigned, 
charged,  or  affected  must  be  in  writing,"  a  mechanics'  lien, 
being  declared  to  be  **in  the  nature  of  a  mortgage,"  is  a 
charge  on  the  land,  and  can  only  be  assigned  in  writing.*  So 
where  a  lien  law  provided  that  the  mechanic  "  shall  have  a 
lien  in  the  nature  of  a  mortgage,"  unless  there  is  something 
in  the  statute  which  confines  the  remedy  to  a  court  of  law,  the 
lien  may  be  enforced  in  a  court  of  chancery.*  It  may  by  law 
80  far  resemble  a  moitgage,  that  it  will  not  affect  the  rights  of 
a  married  woman,  unless  she  co-operates,  as  in  case  of  a  mort- 
gage, with  her  husband  to  bind  her  estate.*  Though,  as  we 
have  seen,  the  lien  is  i-egarded  in  the  light  of  a  remedy,  yet 
for  some  purposes  courts  have  held  it  to  be  a  wal  or  proprie- 
tary interest,  in  the  nature  of  a  mortgage,  which  may  in  its 
ultimate  operation  divest  the  title  of  the  owner.*  Indeed, 
generally,  a  statutory  lien  is  as  binding  as  a  mortgage,  and 
will  not,  as  long  as  there  has  been  a  compliance  with  the 
law,  be  divested  by  subsequent  liens.^  In  some  cases  it 
has  been  considered  as  equivalent  to  a  mortgage  to  secure 
the  purchase  money  of  land ;  as  where  a  railroad  company 
had  a  depot  constructed,  and  then  claimed  it  to  be  exempt 
from  the  operation  of  the  mechanics'  lien  for  its  erection, 
on  grounds  of  public  policy.  This  was  denied,  and  the 
equity  of  the  mechanic  affirmed  to  be  similar  to  that  of  a 
vendor.^  This  principle,  however,  does  not  extend  so  far 
aa  to  make  the  purchase  of  materials  to  be  used  in  the  erection 
or  reparation  of  a  house  on  land  claimed  and  occupied  as  a 
homestead,  equivalent  to  a  claim  of  a  vendor  for  his  unpaid 
purchase-money,  which  is  protected  by  homestead  acts ;  ®  nor 

»  The  €«■«  of  John  Thom|)8on»  2        *  Donahy  v.  Clapp^lSCush.  (Mass.) 

Browne    (Penn ),   297;    Goodman   v.  440. 
White,  26  Conn.  317.  •  Roprers  c.  Dickey,  6  HI.  636. 

2  Riuer  v,  Stevenson.  7  Cal.  888.  '  Hill  v.  La  Crosse  &  Mil.  R.  R.  Co., 

*  Hontandon  v.  Deas,  14  Ala.  n.  s.  11  Wis.  214. 

S-^  0  Cogel  V.  Mickow,  11  Minn.  475. 

*  Pitch  V.  Baker,  23  Conn.  £68. 
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can  claimants  who  have  failed  to  take  the  proper  steps  to 
enforce  their  liens,  and  thus  lost  them,  be  considered  in  the 
similar  character  of  unpaid  vendors.^  In  another  case,  a 
policy  of  insurance  provided  that  the  company  should  not 
be  liable  '4f,  without  written  consent  hereon,  the  property  shall 
hereafter  become  encumbered  in  any  way."  Subsequently  to 
the  issuing  of  the  policy,  a  mechanics'  lien  was  filed  against  the 
property,  but  no  proceedings  were  ever  taken  to  enforce  the 
Bame.  It  was  not  shown  that  plaintiff  had  knowledge  of 
the  filing  of  the  lien  until  after  the  destruction  of  the  prop- 
erty by  fire.  Held,  that  the  filing  of  the  lien  did  not  create 
an  encumbrance  within  the  meaning  of  the  condition,  and  that 
the  policy  was  not  avoided  thereby.* 

§  12.  Attaches  only  to  Real  Xkitate.  —  The  lien  is  intended  to 
affect  only  real  estate,  and  not  personal  property.  It  attaches 
to  the  land,  in  consequence  of  the  incorporation  of  labor  and 
materials  in  the  building  erected,  which  have  become  part  of 
the  land  itself.  So  an  administrator  cannot  deduct,  from  rents 
collected  by  him,  sums  paid  by  him  to  discharge  mechanics' 
liens,  as  they  are  charges  upon  the  real  estate  itself,  and  not 
on  the  rents  and  profits.^  If  the  building  should  be  destroyed, 
removed,  or  in  any  manner  severed  from  the  land,  it  ceases  to 
be  real  estate  ;  and,  the  land  being  none  the  better  for  the  im- 
provement, the  equity  of  the  mechanic,  which  arises  from  the 
increased  value  imparted  by  his  labor,  no  longer  existing,  the 
lien  itself  ceases.  Under  a  statute  which  provided  "that 
every  building  hereafter  erected  or  built  shall  be  liable  for 
the  payment  of  any  debt  contracted  and  owing  to  any  per- 
son for  labor  performed  or  materials  furnished  for  the  erection 
thereof,  which  debt  shall  be  a  lien  on  such  building,  and  on  the 
land  whereon  it  stands,  including  the  lot  or  curtilage  whereon 
the  same  is  erected,"  it  was  held  that  it  only  intended  to  create 
liens  on  land,  or  what  in  construction  of  law  is  land,  and  not 
on  merely  movable  property.  This  act  did  not  intend  to  give 
a  lien  on  labor  not  performed  upon  the  land  on  which  it  is  to 

1  Quimby  v.  Sloan,  2  E.  D.Smith    24  Supr.  Ct.   (N.  Y.)  467;   affirmed 
(N.  Y.),  694.  82  N.  Y.  617. 

3  Qreen  o.  Homestead  Sire  Ins.  Co.,         *  KirobaU  v.  Sumner,  62  Me.  806. 
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be  a  lien,  nor  on  materials  before  they  were  made  land.  It  did 
not  mean  to  give  a  lien  on  materials  while  they  were  yet 
movable,  nor  until  they  had  become  realty.  As  soon  as  the 
materials  were  converted  into  land,  then  the  land  was  seised 
by  the  lien  by  reason  of  the  building,  and  the  building  because 
it  was  part  of  the  land.  And  from  thence  it  follows  that,  if 
the  land  and  the  building  by  any  chance  become  separated,  the 
lien  is  lost  on  both :  the  land,  because  it  has  lost  the  building 
and  the  increased  value  given  to  it ;  and  the  building,  because 
it  is  separate  from  the  land.^  The  same  doctrine,  where  a 
similar  statute  enacted  that  ^^  the  lien  of  such  debt  shall  ex- 
tend to  the  ground  covered  by  such  building,"  was  held,  as 
follows:  The  equity  of  a  mechanics'  lien  upon  a  building  is 
founded  upon  the  labor  and  materials  furnished  by  him  in 
constructing  it.  Attaching  itself  to  the  building,  and  depend- 
ing upon  it  for  existence,  the  lien  must  necessarily  share  the 
fate  of  the  building.  No  amount  of  labor  or  materials  fur- 
nished for  the  erection  of  a  building  would  create  a  lien,  if  no 
building  should  be  erected.  So  if  Jthe  building,  after  erection, 
should  be  destroyed  by  accident,  the  lien  would  be  gone.  The 
reasonToF  binding  the  land  is  gone  with  the  building.  Any 
other  construction  would  defeat  one  of  the  objects  of  the  law, 
which  was  to  promote  the  improvement  of  the  country  by 
encouraging  mechanics  and  material-men  to  furnish  labor  and 
materials  for  erecting  buildings.  But,  if  the  lien  continue  on 
the  land  after  the  improvement  is  destroyed,  how  are  those 
who  erect  the  new  building  on  the  premises  to  be  protected  ? 
Their  equity  against  it  is  undoubtedly  superior  to  the  claims 
upon  the  building  that  was  destroyed.  Under  such  a  rule  all 
further  improvement  on  the  premises  might  be  prevented  ;  and 
therefore,  if  the  building  for  which  the  materials  were  furnished 
or  labor  done  be  consumed  before  a  mechanics'  lien  is  filed, 
the  ground  upon  which  such  building  was  erected,  and  all 
future  buildings  upon  it,  are  discharged  from  such  lien.^ 
Under  the  preceding  statute  a  subsequent  case  decided  that 
the  lien  attached  to  the  building  primarily,  and  to  the  land 

>  Coddington  v.  Dry  Dock  Co.,  31         >  Presbyterian  Church  v.  Stettler, 
N.J.  L.  477.  26FeDn.246. 
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only  incidentally,  as  necessary  to  the  proper  use  and  enjoy- 
ment of  the  building ;  and  when  the  building  ceased  to  exist, 
by  having  been  destroyed  by  fire  or  other  accideot,  the  lien 
was  gone,  and  a  fortiori  where  such  destruction  precedes  the 
jentry  of  the  lien.  In  such  case  the  lien  will  not  attach  to  the 
materials  left  remaining  after  the  destruction  of  the  building, 
nor  to  buildings  erected  as  appurtenances  to  the  main  struc- 
ture.^ So  in  another  case  where  the  statute  gives  the  lien  on 
the  building  ^^  and  upon  the  lot  upon  which  the  same  shall 
stand,' '  and  the  building  erected  is  entirely  blown  down,  so 
that  no  building  stands  on  the  lot,  nothing  but  the  dSbrU^ 
there  is  no  lien.^  But,  on  the  other  hand^  it  was  held  in  two 
other  States  that  a  mechanics'  lien  is  not  terminated  by  the 
destruction  of  the  building  by  fire,  —  that  it  may,  notwith- 
standing, be  enforced  against  the  land  on  which  it  was  situ- 
ated,* or  against  the  dSbris,^  So  where  the  law  was  '*  that 
any  person  who  shall,  by  contract  with  the  owner  of  any 
piece  of  land,  furnish  labor  or  materials  for  erecting  or  re- 
pairing any  building,  shall  have  a  lien  upon  the  land  for  the 
amount  due  to  him  for  such  labor  or  materials,''  &c.,  the  last 
rule  was  adopted ;  and  although  the  entire  materials,  build- 
ings, and  improvements,  on  account  of  which  the  lien  accrued, 
were  removed,  rendered  worthless,  or  destroyed  by  accident, 
the  lien  still  continued  against  the  land.  The  condition  of 
the  rights  of  the  parties  was  not  changed  by  the  severance 
from  the  freehold  by  means  of  fire.  The  lien  being  upon  the 
land,  it  does  not  follow  the  materials  furnished  from  place  to 
place,  though  originally  united,  if  they  are  subsequently 
severed.  If,  however,  the  property  be  severed  from  the 
freehold  wrongfully,  and  sold  for  cash,  which  is  encumbered 
by  a  lien,  it  does  not  destroy  the  lien.  A  court  of  equity,  at 
all  events  under  such  a  statute,  would  not  allow  its  justice  to 
be  thus  defeated.*  That  court  treating,  wherever  it  is  neces- 
sary, the  money  as  it  would  the  property,  would  follow  it  into 

1  Wigton   &  Brook's  Appeal,   28  *  McLaughlin  p.  Gr^n,  48  Miss. 

Penn.  161.  176. 

«  Schuknift».Ruck,6Daly(N.Y.).l.  *  SteiglemaD   v.    McBride,  17   IlL 

s  Freeman  v.  Carson,  27  Minn.  610.  300. 
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the  hands  of  the  party  who  had  converted  the  property  into 
money,  according  to  one  of  its  most  familiar  principles.^  Many 
States  have  recently,  in  order  to  secure  the  rights  of  mechan- 
ics as  against  prior  encumbrancers,  established  the  lien  against 
the  building  alone,  when  the  entire  property  is  not  sufficient 
to  pay  all  the  charges  afflicting  it. 

§  13.  Lien  attaches  to  Entire  Property,  and  grows  Pari  Pasaa. 

—  The  theory  of  the  lien  is,  that  the  party  furnishing  mate- 
rials for  the  erection  or  repair  of  buildings  on  credit  retains 
his  claim  to  them  after  they  have  gone  into  the  building; 
and,  to  enable  him  to  enforce  it,  his  lien  is  spread  over  all 
the  property  with  which  the  materials  have  become  insepara^ 
bly  connected.^  When  it  is  made  by  statute  to  commence 
with  the  building,  it  progresses  with  the  progress  of  the 
eTection  pari  passu.  The  lien  is  thus  inherent  in  and  coex- 
tensive with  the  work  and  materials.*  Every  part  of  the 
work  is  done,  and  all  the  materials  are  furnished  subject 
to  it.* 

1  Gaty  V.  Oa«ej,  15  ni.  189.  <  Na2areth  Lit.  ft  Ben.  Inst ».  Lowe, 

>  Chapin  v.  Peme^  dO  Cono.  461.         1 B.  Hon.  (Ky.)  268. 
s  Steigleman  i;.  McBride,  17  III  300. 
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CHAPTER  III. 

CONSTRUCTION  OP  LIEN  LAWS. 

§  14.  Interpretation  most  conform  to  Statute  and  General 
Rulea.^ — The  decisions  in  each  State  must  conform  to  its 
own  mechanics'  lien  law.^  The  federal  tribunals,  in  matters 
of  lien,  are  bound  by  the  decisions  of  the  highest  court  of  a 
State  in  interpreting  its  own  statute.^  There  is  no  distinc- 
tion to  be  observed  in  the  construction  of  statutes  creating 
these  liens,  and  other  expressions  of  legislative  will.  The 
general  rules  adopted  to  discover  and  interpret  the  intention 
of  laws  are  also  applicable.*  Thus,  the  whole  law  on  the  sub- 
ject of  mechanics'  lien  must  be  read  together  when  interpret- 
ing the  rights  of  parties  under  any  of  its  provisions.^  Again, 
it  has  been  declared  that,  as  acts  in  relation  to  mechanics' 
liens  establish  a  system  altogether  out  of  the  course  of  the 
common  law,  when  points  arise  evidently  not  foreseen  by  the 
legislature,  and  upon  which  the  statutes  have  not  spoken, 
the  grounds  of  decision  to  be  resorted  to  must  be  the  general 
scope  and  spirit  of  the  enactment,  the  analogy  of  cases  which 
have  already  been  settled,  and  such  considerations  of  policy 
as  may  be  supposed  to  have  had  their  influence  on  the  minds 
of  the  law-makers,  and  to  aim  at  such  results  as  will  most 
effectually  promote  the  interest  and  security  of  those  classes 
of  men  whom  the  system  was  designed  to  favor.^  Upon  a 
doubtful  question  of  construction,  the  argument  from  incon- 

1  This  section  is  cited  with  approba-  pool,  11  Wig.  119 ;  Kirby  v.  McGarry, 

tion  in  Ex  parte  Schmidt.  52  Ala.  256.  16  id.  68;  Dame's  Appeal,  62  Penn. 

s  CoUins  V,  Mott,  45  Mo.  100.  417. 

«  Livingston  v.  Moore.  7  Pet.  542.  »  Seitz  v.  U.  P.  R.  Co.,  16  Kan. 

*  Hatch  V.  Coleman,  29  Barb.  (N.  Y.)  140 ;  Geiger  v.  Hussey,  63  Ala.  343. 
201 ;  La  Crosse  &  Mil.  R.  R.  v.  Vander-        «  Nonis's  Appeal,  80  Penn.  122. 
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yenience  has  great  force.^  As  when  the  whole  of  enactments 
are  considered  in  connection,  and  it  is  impracticable  to  carry 
out  a  particular  intent  by  any  procedure  provided  by  the 
statute,  or  where  absurd  consequences  in  many  supposable 
cases  would  result,  these  circumstances  are  sufficient  to  de- 
termine the  judgment  of  the  Court,^  So  where  an  injustice 
would  result  from  the  construction  of  an  act,  it  should  not 
be  adopted  without  the  most  explicit  language.  Thus,  if  a 
law  provide  that  after  its  passage  ^'  no  claim  of  a  mechanic, 
filed  in  pursuance  of  a  previous  act,  should  continue  to  be  a 
lien  for  a  longer  term  than  five  years  from  the  day  of  filing 
the  same, "  &c.,  it  does  not  apply  to  claims  which  had  been 
filed  before  the  passage  of  the  act,  as  it  might  give  to  some 
of  the  liens  then  entered  only  a  month  or  day  for  their  en- 
forcement, or  even,  if  the  five  years  had  expired,  abolish  them 
entirely.^  But  in  no  case  is  it  competent  for  the  judiciary  to 
set  up  its  views  of  the  general  policy  of  the  public  against 
those  of  the  legislature,  and,  disregarding  what  may  be  con- 
sidered unwise  legislation,  exert  any  controlling  influence  in 
preventing  a  fair  and  liberal  interpretation  of  the  remedy 
contemplated  and  provided  by  the  legislature.^ 

§  15.  Courts  cannot  extend  the  Lien  to  Cases  not  provided  for.^ 
—  The  courts  can  in  no  instance,  under  the  guise  of  inter- 
pretation, assume  legislative  functions,  and  extend  the  privi- 
leges conferred  by  statute  to  cases  not  falling  within  its 
provisions.  These  privileges  conferred  on  mechanics,  deriv- 
ing their  efficacy  entirely  from  positive  enactment,  cannot  be 
carried  beyond  the  extent  of  the  grant,  either  as  to  place  or 
party.^  As  where  a  law  extended  the  lien  to  "  towns,"  it 
does  not  include  cities.^  So  where  a  proceeding  on  a  me- 
chanics' lien  wUs  instituted  under  an  act  extending  the 
law  to  the  village  of  Lawrenceville,  and  the  building,  though 
properly  described  in  the  scire  facias^  was  proved  on  the  trial 

1  Dame'i  Appeal,  62  Penn.  417.  bation  in  Ex  parte  Schmidt,  52  Ala. 

<  Greenough  v.  Nicholii,  30  Vt.  768.  256 ;  Barnard  v,  McKenzie,  4  Col.  26S. 

*  MuBtin  v.  Van  Hook,   8  Whart.         «  Brady  v.  Anderson,  24  111.  110. 
(Penn.)  674.  7  Rafter  v.   SalliyaD,  13  Abb.  Pr. 

*  Dame'i  Appeal,  62  Penn.  417.  (N.  T.)  262. 

*  This  section  is  cited  with  appro- 
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to  be  upon  an  out-lot  adjoining  it,  the  lien  did  not  attach ; 
neither  would  it  extend  to  a  yiUage  without  a  name.^  The 
judiciary  have  also  no  power  to  amend  a  statute,  or  supply  an 
evident  mistake,  notwithstanding  the  whole  purpose  of  the 
law  may  in  consequenee  be  defeated ;  as  where  it  was  ne- 
cessary that  the  notice  of  lien  be  served  on  ^*  a  town  clerk 
of  the  town  where  the  pioperty  is  situated,"  and  there  was  no 
town  clerk,  though  served  on  the  county  clerk,  the  lien  failed. 
The  county  clerk's  office  and  the  office  of  the  city  might 
have  been  appropriate  places  to  file  notices  to  create  liens 
under  the  acts ;  but  the  legislature  not  thinking  fit  to  desig- 
nate them  for  that  purpose,  no  one  would,  after  reading  the 
acts,  think  of  looking  in  either  of  these  offices  for  notices  de- 
signed to  create  liens  and  charges  upon  real  property,  and 
the  courts  have  no  power  to  supply  the  deficiency.* 

§  16.  LiberaUy  construed.^ —  Among  the  decisions  of  the 
various  States,  there  is  an  apparent  conflict  as  to  what 
should  be  deemed  the  policy  of  the  law  applicable  to  these 
liens,  and  the  true  spirit  in  which  these  statutes  should  be 
interpreted.  Adjudications  will  be  found  declaring  it  to  be 
against  the  genius  of  government  to  make  distinctions  be- 
tween its  citizens,  or  to  prefer  one  class  by  granting  them 
special  privileges  in  derogation  of  the  rules  of  common  law, 
and  consequently  these  laws  should  be  construed  strictly; 
there  are  others  equally  numerous  to  the  effect  that  correct 
policy  dictates  the  fostering  of  this  remedy  for  purposes  of 
improvement  of  the  country  and  the  protection  of  often  un- 
lettered men,  and  that  a  free  interpretation  should  be  given 
them  in  favor  of  the  mechanic*  It  will  be  found,  however, 
on  a  comparative  examination,  that  courts  have,  with  scarce- 
ly  an  exception,  adopted  either  one  or  the  other  line  of  de- 
cision, according  as  the  statutes  of  the  particular  State  were 
themselves  equitable  and  just.    If  they  bore  with  unneoes- 

1  Tilfordtr.Wallace,8WAtt8(Penii.),  batios  in  Ex  parte  Schmidl.  52  Ala. 
141.  256. 

2  Kafter  v.  SalUvan,  13  Abb.  Pr.  «  Barnes  v,  Thompson,  2  Swan 
(N.  Y.)  202  ;  Cheney  v.  Wolf,  2  Lans.  (Tenn.),  818;  Buck  v.  Brian,  2  How. 
(N.  Y.)  188.  (Miss.)  880. 

>  This  section  is  cited  with  appro- 
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sary  severity  upon  others  iu  favor  of  the  mechauic,  and  pal- 
pable injustice  resulted,  they  have  uniformly  declared  they 
should  not  be  aided  by  construction,  and  a  strict  interpreta- 
tion should  be  placed  upon  the  laws.  If,  on  the  other  hand, 
they  have  secured  the  laborer  the  result  of  his  toil  and  cap- 
ital, with  a  due  regard  to  the  rights  of  all,  constant  expres- 
sions are  to  be  found  in  the  reported  cases,  declaring  they 
should  be  favored.  Indeed,  it  will  be  observed  that  all 
practically  agree  the  theory  is  beneficent,  aud,  when  the 
spiiit  and  purpose  of  the  law  is  to  do  substantial  justice  to 
all  parties  who  may  be  affected,  the  statute  should  be  fairly 
construed  so  as  to  advance  the  remedy,^  and  accomplish  the 
ends  of  justice.*  Essential  departures,  however,  from  its 
plain  and  obvious  requirements  will  nevertheless  be  fatal,^ 
but  it  is  sufficient  if  there  is  a  substantial  compliance,  in 
good  faith  with  its  provisions.'*  This  liberality  of  construction 
which  courts  have  believed  themselves  justified  in  adopting, 
applies  principally  to  the  relief  of  mistakes  of  procedure, 
when  the  case  falls  clearly  within  the  provisions  of  the  stat- 
ute. Although  accuracy  in  such  matters  ought  to  be  care- 
fully attended  to,  yet,  as  claims  are  frequently  filed  by 
mechanics  and  material-men  themselves,  it  would  lead  to 
injustice  to  hold  that  every  mistake,  however  trifling,  should 
avoid  the  lien.  Only  such  as  are  calculated  to  mislead  oth- 
ers should  destroy  the  claim,  if  there  has  been  a  substantial 
compliance.^  And,  for  this  purpose,  certainty  to  a  common 
intent  is  all  that  can  be  reasonably  required.^ 

§  17.  maatratioiifl  of  Liberal  Coufttniction J  —  Illustrative  of 
the  general  proposition  that  the  policy  declared  to  exist 
depends  upon  the  equity  of  the  statute  itself,  we  find  that 
where  a  claim  was  sought  to  be  impeached  in  consequence  of  a 
greater  sum  having  been  innocently  claimed  to  be  due  in  the 

^  Oster  V.  Rabeneaa,  46  Mo.  605;         ^  Text  affirmed  in  Murray  v.  Rapley, 

Putnam  v.  Ross,  46  Mo.  337 ;  Skyrme  30  Ark.  573. 
r.  Occidental  Mill  Co.,  9  Nev.  219.  •  Ewing  t;.  Barras,  4  Ve.  &  S.  (Penn.) 

>  Sharp  r.  Sp«ngler,  48  Miss.  360.  468. 

*  Greene  v.  Ely,  2  Greene  (Iowa),         ^  This  section  is  cited  with  approba- 

£06.  tion  In  Ex  parte  Sdimidt,  52  Ala.  266. 

«  White  V.  ChaAn,  32  Ark.  6a 
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account  filed,  than  was  really  owing,  the  object  of  these  stat- 
utes was  held  to  be  of  an  equitable  character  and  beneficent, 
and  that  the  same  ought  to  be  liberally  construed,  for  the 
furtherance  and  attainment  of  such  object.^  Again,  where 
subsequent  purchasers,  after  notice  duly  filed  by  mechanics, 
sought  to  obtain  priority  over  the  latter,  the  claims  of  me- 
chanics were  declared  to  be  favored  in  law.^  To  the  same 
effect,  where  the  lien  is  given  in  favor  of  laborers,  as  against 
an  owner  with  funds  of  the  contractor  in  his  hands,  which  he 
seeks  to  appropriate  to  the  liquidation  of  a  matter  having  no 
reference  to  the  contract  for  building,  the  object  of  the  law 
was  announced  to  be  the  protection  of  the  former,  whose 
equities  were  superior  to  the  owner.^  So  a  similar  statute, 
giving  to  sub-contractors  only  a  right  of  action  against  an 
owner  with  funds  in  his  hands  due  the  contractor,  was  held 
to  be  highly  remedial,  and  should  be  liberally  construed.*  A 
mortgage  had  been  given  on  land,  but  through  negligence 
was  not  recorded  ;  and  the  lien  of  the  mechanic  had  attached 
for  building,  without  notice  thereof.  It  being  inequitable  to 
give  an  encumbrancer  a  lien  on  a  building  he  did  not  con- 
tract for,  it  was  decided  that  the  lien  of  the  mechanic  ought 
to  be  favored,  as  it  was  the  object  of  the  lien  laws  to  give  a 
security  on  the  specific  thing.*  Having  in  view  this  same 
equitable  principle,  that  a  party  has  a  superior  right  to  be 
secured  out  of  the  thing  his  labor  has  created,  a  court  in  in- 
terpreting a  law  which,  after  giving  a  lien  on  both  building 
and  land,  provided  *'  that  such  lien  on  the  land  shall  only  take 
effect  as  to  purchasers,  &c.,  from  the  time  of  the  recording  of 
the  contract,"  decided  that,  although  the  mechanic  may  loose 
his  lien  as  against  land  by  a  sale  witljout  notice,  he  may 
enforce  his  right  of  lien  against  the  building  or  other  im- 
provements erected  or  repaired  by  his  labor  or  with  his  ma- 
terials, and  that  the  claims  of  mechanics  were  to  be  favored, 
and  a  liberal  interpretation  to  be  given  in  their  behalf.^    The 

1  Thomas  v.  Huesman,  10  Ohio  St.        *  Gilman  v.  Gard,  29  Ind.  291.' 
152.  ^  Mitchell    v,    Evans,   2    Browne 

s  Back  r.  Brian,  2  How.  (Miss.)  880.  (Penn.).  829. 
*  Deyelinv.  Mack,  2 Daly  (N.Y.),  94.         o  Buchanan  v.  Smith,  48  Miss.  90. 
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object  of  lien  laws  is  to  make  the  pay  of  those  whose  labor 
has  gone  to  enhance  the  value  of  the  erection,  prompt  and 
secure  in  all  cases  against  both  the  misfortunes  and  the  pos- 
sible dishonesty  of  their  employers,  and  the  construction  to 
be  adopted  is  that  which,  without  violating  the  true  significa- 
tion of  the  language  employed,  shall  best  promote  the  object 
and  efficiency  of  the  statute  in  all  its  parts.^  So  where  a  stat- 
ute declared  that  ^Hhe  railroad  to  be  built  by  jsaid  company 
shall  be  pledged  and  bound  for  the  redemption  of  the  notes 
and  bills  issued  by  or  from  said  company,  and  for  the  redemp- 
tion of  the  same,"  it  created  a  paramount  lien  on  that  portion 
of  the  road  actually  built  by  the  company,  but  did  not  pre- 
vent its  officers  from  contracting  to  give  a  lien  on  another 
portion  built  by  contractors,  which  was  superior  to  the  lien 
of  the  bill-holders,  -^  the  contractors  having  a  natural  justice 
to  be  paid  out  of  the  thing  they  themselves  have  created.^ 
The  same  doctrine  was  announced  in  a  contest  between  a 
garnishor  and  sub-contractor.^ 

§  18.  Btrlotneas  of  Construction  Dependent  upon  Inequity  of 
Btatute.*^  —  On  the  other  hand,  if  undue  advantages  are  se- 
cured to  the  mechanic  or  material-man,  without  reference  to 
the  just  rights  of  owners  and  others,  courts  have  adopted  a 
strict  construction  of  the  terms  of  the  law.  Thus,  so  far  as 
a  lien  law  operates  to  charge  the  lands  of  a  party  with  a  debt 
not  contracted  by  him  or  for  his  ultimate  benefit,  it  is  declared 
it  should  be  strictly  construed.^  So  where  a  statute  gave  a 
lien  on  a  building  for  debts  imposed  by  a  contractor,  and  thus 
charged  the  property  of  one  man  with  the  debt  of  another, 
the  effect  of  which  was  that  an  owner,  who  had  paid  the  con- 
tractor in  full  for  the  erection  of  the  building  and  for  all  the 
materials  used  in  its  construction,  might  nevertheless  have 
his  property  charged  by  the  default  of  the  contractor  with 
the  repayment  of  th*  debt,  such  a  law  was  considered  as  giv- 
ing a  preference  to  one  class  of  creditors  over  another.     The 

1  Colling  p.  Devereux,  72  Me.  422.  bation  in  Ex  parte  Schmidt,  62  Ala. 

>  CoUins   V,  Central  fianl,   1  Ga.  256. 
436.  6  Associates  of  Jersey  v.  Davidson, 

»  Tottle  V,  Montford,  7  Cal.  868.  6  Dutch.  (N.  J.)  416. 
*  This  section  is  cited  with  appro- 
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man,  it  was  said,  who  has  furnished  a  brick,  or  a  plank,  or  a 
stone,  for  the  erection  of  the  building,  or  who  has  labored  a 
day  in  its  construction,  is  secured  his  remuneration  in  full, 
while  those  who  have  furnished  provisions  for  the  owner  and 
his  family,  who  have  supplied  them  with  the  necessaries  of 
life,  or  who  have  toiled  in  their  service,  are  deprived  of  all 
means  of  recompense  until  the  favored  creditore  are  satisfied. 
It  gives  to  the  favored  creditor  a  remedy  not  only  against  his 
debtor,  but  against  an  innocent  third  party,  with  whom  he 
has  never  contracted,  and  for  whom  he  has  never  labored. 
It  gives  him  a  cumulative  remedy,  which,  if  enforced,  may 
compel  the  owner  to  pay  a  debt  which  he  lias  once  satisfied  in 
full.  These  suggestions  show  that  such  a  statute,  although 
to  be  enforced  within  its  letter,  is  not  of  that  purely  remedial 
character  which  calls  for  a  peculiarly  liberal  consti-uction  at 
the  hands  of  the  court ;  and  therefore,  where  a  law  author* 
izing  such  proceedings  against  **  the  debtor  and  owner  and 
their  executors  or  administrator  "  was  repealed  by  one  which 
authorized  suit  "against  the  builder  and  owner"  only,  the 
court  said  that  there  may  have  been  design  on  the  part  of  the 
legislature  in  restricting  this  peculiar  remedy  to  the  builder 
and  owner,  to  the  exclusion  of  their  representatives,  and  that 
it  was  not  difiScult  to  conceive  reasons  why  this  should  have 
been  done.  Neither  a  sound  construction  of  such  a  statute 
nor  the  promotion  of  the  ends  of  justice  requires  that  the 
statutory  remedy  should  be  extended  beyond  the  obvious 
design  and  clear  requirements  of  the  law.^  Again,  in  con- 
struing a  similar  statute  which  secured  a  lien  to  the  sub-con- 
tractor and  material-man,  notwithstanding  payment  by  the 
owner,  the  court  say  there  must  be  at  least  a  substantial 
compliance  with  all  requirements.  This  observance  is  abso- 
lutely essential  to  the  safety  of  owners,  purchasers,  and  other 
lien  creditors,  and  often  furnishes  the  only  data  bj'  which,  in 
case  of  dispute,  they  may  be  enabled  to  search  out  the  truth. 
The  clew  may  in  many  cases  be  an  imperfect  one ;  but  in  this 
consideration  will  be  found  additional  reason  why  it  should 

1  Ayres  v.  Kerere,  1  Datch.  (N.  J.)    (Mass.),  2S9 ;  Greenoiagk  o.  Nidiols,  80 
474 ;    Parker   v.    Anthony,   4    Gray    Vt.  768. 
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be  afforded  to  those  who  otherwise  would  be  left  to  grope  in 
obscority,  without  even  a  glimmer  of  light  by  which  to  direct 
research.  As  the  laws  call  for  nothing  unreasonable  at  the 
hand  of  him  who  would  fasten  an  encumbrance  upon  the  prop- 
erty of  his  neighbor,  no  just  ground  of  complaint  is  afforded 
by  insisting  upon  a  ligid  adherence  to  its  provisions.^  So  an 
act  authorizing  property  to  be  encumbered  without  or  against 
the  consent  of  the  owner,  and  without  resort  to  legal  process 
or  judicial  action,  is  an  innovation  upon  the  common  law,  and 
will  not  be  extended  in  its  operation  beyond  the  fair  and  reas- 
onable import  of  the  words  used.^  In  another  case  it  was 
declared  that  although  it  may  be  conceded  to  be  competent 
for  the  legislature,  by  an  arbitrary  expression  of  its  will,  to 
create  a  lien  to  the  extent  of  the  indebtedness  of  the  propri- 
etor to  the  first  contractor,  and  to  transfer  it,  by  a  sort  of  leg- 
islative assignment,  together  ^ith  the  indebtedness  to  the 
sub-contractor  for  his  security,  still,  when  anything  of  this 
sort  is  claimed  to  have  been  done,  the  provision  is  so  unusual 
and  contrary  to  what  is  accustomed  to  be  considered  a  more 
reasonable  course  of  legislation  that  courts  will  examine  it 
with  care  before  they  give  it  such  effect,  and  will  require 
clear  and  unequivocal  language  in  a  statute  to  authorise  them 
so  to  construe  it.'  Statutory  provisions  permitting  the  sum- 
mary enforcement  of  private  charges,  such  as  mechanics' 
liens,  on  property  without  the  assent  of  the  owner  or  judicial 
sanction,  cannot  be  extended  in  their  operation  beyond  the 
plain  and  fair  sense  of  the  terms  in  which  they  are  expressed. 
A  title,  therefore,  under  the  mechanics'  lien  law,  is  purely 
statutory,  and  its  validity  depends  on  an  aflSrmative  showing 
that  every  essential  statutory  step  in  the  creation,  continu- 
ance, or  enforcement  of  the  lien  has  been  duly  taken.*  Thus 
where  alien  was  secured  to  "  all  lumber  merchants,  &c.,  fur- 
nishing materials  for  the  construction  of  any  building,"  it  was 
held  that  it  must  be  averred  and  proved  that  the  lumber  was 
furnished  for  the  building  by  the  express  terms  of  the  con- 

1  NoU  o.  Swineford,  6  Penn.  187.  *  Consociated  Pres.  Soc  v.  Staples, 

<  M nablitt  v.  SilrennaD,  60  N.  T.    23  Conn.  644. 
800.  4  Wagar  u.  Briscoe,  SS  Mich.  687. 
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tract,  and  it  was  not  sufficient  to  show  it  was  used  in  the 
building.  Such  acts,  giving  rights  in  derogation  of  common 
law,  never  contemplated  that  a  lumber  merchant  should  have 
the  right  of  following  the  materials  which  he  has  sold  to  an- 
other in  general  terms,  and  obtaining  a  lien  upon  any  build- 
ing to  which  the  materials  had  been  applied.^ 

§  19.  Instances  of  Strict  ConBtrnotion.  —  The  multiplication 
of  liens,  especially  on  personal  property,  being  a  fruitful 
source  of  litigation,  and  prejudicial  not  merely  to  the  public, 
but  even  to  those  intended  to  be  benefited,^  where  a  mere 
temporary  erection,  subject  to  be  constantly  changed,  was 
sought  to  be  brought  within  the  terms  of  the  lien  law,  it  W8W 
decided  that  statutes  extending  mechanics'  liens  to  limits  con- 
trary to  the  general  policy  of  the  public  are  to  be  strictly 
construed.^  So,  where  the  lien  of  the  mechanic  is  primarily 
created  for  his  protection,  as  a  personal  right,  when  the  aid 
of  the  court  is  invoked  by  an  assignee,  he  must  clearly  show 
that  the  statute  authorizes  the  transfer.*  For  a  privilege 
enjoyed  by  one  class  of  community,  above  all  others,  to  be 
available,  the  party  seeking  to  enforce  it  should  bring  him- 
self within  the  terms  of  a  statute  which  is  opposed  to 
common  right  and  should  be  strictly  construed.*  Again, 
where  the  notice  of  the  laborer,  &c.,  to  the  owner  should  con- 
tain a  statement  that  the  amount  is  due  "  over  and  above  all 
payments  and  set-offs,"  the  remedy  was  considered  an  extra- 
ordinary one,  to  be  strictly  complied  with.® 

§  20.  Construction  as  to  Purchaaers,  Ac.  —  Equal  protection 
seems  to  be  accorded  bona  fide  purchasers,  encumbrancers,  and 
creditors  in  the  construction  of  these  laws.  A  mortgage  had 
been  given  and  duly  recorded,  and  a  mechanic  claimed  pri- 
ority ;  it  was  adjudged  that  when  a  party  claims  the  benefit  of 
the  lien,  he  must  show  he  has  strictly  complied  with  all  the 
prerequisites  imposed  by  the  statute,  the  aid  of  which  he  in- 
vokes ;  and,  however  just  and  equitable  may  be  its  operation 

1  Bottomly  v,  Grace  Church,  2  Cal.  *  Roberts  i;.  Fowler,  4  Abb.  Pr.  268 ; 

gQ                  ^  s.  o.  8  E.  D.  Smith,  632. 

'«  Dame»8  Appeal,  62  Penn.  417.  \  Cook  v,  Heald,  21  ni.  425^ 

8  Eaterley's  Appeal,  54  Penn.  192.  •  I^avw  v,  Livingston,  29  Cal.  283. 
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between  the  owner  and  mechanic  or  material-man,  care  must 
be  taken  that  it  be  not  extended  beyond  its  legitimate  scope, 
to  the  prejudice  of  third  persons,  who  have  no  means  of 
knowing  of  the  existence  of  such  encumbrances,  save  such  as 
the  statute  points  out.^  So,  where  an  ambiguity  occurred  in 
a  notice,  and  application  was  made  to  correct  it,  the  statute 
was  to  be  strictly  complied  witli  as  against  third  persons.^  In 
a  case  where  it  was  sought  to  subject  the  property  of  a  mar- 
ried woman  to  the  payment  of  the  debt  of  a  contractor,  the 
court  decided  that  while  mechanics'  lien  laws  should  not  be 
so  construed  as  to  defeat  their  beneficial  purposes,  yet  so  far 
strictly  to  the  extent  of  keeping  claimants  within  the  plain 
requirements  of  the  law,  as  they  confer  privileges  which  could 
not  be  enjoyed  but  for  the  statutes,  and  upon  the  established 
principle  that  where  a  new  and  special  benefit  is  conferred 
upon  the  individual  citizen  by  a  legislative  enactment,  a  strict 
construction  should  be  given  to  it.*  The  policy  of  the  law 
favoring  an  equal  distribution  of  the  effects  of  a  failing 
debtor  among  his  creditors,  a  statute  which  gives  a  preference 
to  certain  of  tliem  in  the  nature  of  a  lien,  will  be  construed 
with  reasonable  strictness.*  So,  where  the  lien  of  the  me- 
chanic is  not  of  record,  and  rests  upon  a  mere  verbal  agree- 
ment, and  the  time  when  it  takes  effect  is  often  doubtful,  and 
dependent  on  parol  evidence,  the  lien  is  a  peculiar  one,  and 
must  be  taken  strictly  as  against  creditors  of  owners  of  prop- 
erty, and  purchasers.^ 

§  21.  Conatrnotioii  when  Btatates  declared  to  be  Remedial.  — 
To  counteract  what  may  have  been  supposed  to  be  unfriendly 
adjudication,  it  has  been  required  in  some  States  that  the 
"  mechanics'  lien  acts  should  be  considered  as  remedial,  and 
as  if  conferring  general  jurisdiction  ;  '*  yet  such  enactments  do 
not  thereby  dispense  with  the  forms  of  pleading  recognized  in 
courts  having  jurisdiction,  when  administering  remedial  laws.® 
Although  the  legislature  may  require  that  mechanics'  lien 

1  The  Farmera'  Bank  v,  Winslow,         *  Chapin  ».  Perese,  30  Conn.  461. 
3  Minn.  86.  6  Later  r.  Cobb,  1  Coldw.  (Tenn.) 

*  Wade  V.  ReiU,  18  Ind.  307.  625. 

>  Ward  V.  Black,  7  Fhila.  842.  •  Kees  v.  Kemey,  6  Md.  419. 
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laws  shall  receive  a  liberal  constructton  it  is  nevertheless  ne- 
cessary that  they  should  be  substantiaUy  complied  with.^  In 
another  case,  notwithstanding  a  statute  disclosed  an  intent 
that  proceedings  under  it  should  be  prosecuted  in  a  manner 
to  exempt  them  from  technical  refinement,  yet  as  the  remedy 
looks  to  a  somewhat  summary  subjection  of  real  property  under 
loose  verbal  arrangements  and  to  the  passage  and  founding  of 
titles  to  land  as  the  result  of  compulsory  proceedings,  all 
matters  of  substance,  and  every  step  in  any  way  essential  to 
the  security  of  rights  and  titles,  and  the  preclusion  of  future 
strife  and  contention,  ought  to  be  strictly  insisted  upon.^  *  So, 
if.  the  notice  of  the  sub-contractor  or  material-man  should 
state  ^'his  intention  to  claim  the  benefit  of  the  lien,"  an 
omission  of  this  statement  in  the  notice  is  a  fatal  defect, 
although  the  law  is  declared  to  be  "  remedial ;  "  for  notwith- 
standing the  words  of  the  law  must  be  substantially  complied 
with,  and  in  a  case  like  the  above,  where  the  precise  words 
are  furnished  by  the  statute,  and  are  wholly  omitted,  the 
omission  is  fatal.^  To  the  same  effect,  where  the  law  pro* 
vides  that  any  person  who  shall  do  work  or  furnish  materials 
may  compel  payment  to  himself,  if  he  "  shall  give  notice  of 
the  same  in  writing  to  the  owner,"  a  notice  to  the  owner 
which  merely  states  the  intention  "  to  claim  the  benefit  of 
the  lien  provided  by  the  lien  laws  for  materials  furnished  and 
work  done  for  and  about  the  erection  and  construction  "  of 
the  described  building,  saying  nothing  of  the  nature  and  kind 
of  materials,  nor  of  the  amount  claimed,  and  making  no  ref- 
erence to  a  claim  filed,  is  not  a  sufficient  notice  under  the 
above  provision.  It  gives  no  useful  information  to  the  owner, 
by  informing  him  of  what  amount  he  would  be  entitled  to  re- 
tain out  of  the  contractor's  claim.^  So  a  declaration  on  the 
part  of  the  legislature  that  the  act  is  "  to  receive  a  liberal  con- 
struction as  a  remedial  act "  will  not  include  coal-cars  under 
a  statute  that  "  every  machine  hereafter  to  be  erected,  con- 
structed, or  repaired  shall  be  subject  to  a  lien  in  like  manner 

1  Plummer  v,  Eckenrode,  60  Md.         *  Hess  v,  Poultney,  10  Md.  257. 
282.  «  Thomas  v.  Barber,  Id.  S80. 

s  WUlard  v.  Magoon,  80  Mich.  278. 
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as  buildings/'  ^  Again,  where  a  statute,  in  a  State  that  has 
always  favored  the  claims  of  mechanics,  extended  a  lien  to 
^  all  improvements,  engines,  pumps,  machinery,  screens,  and 
fixtures  erected  or  put  by  tenants  of  leased  estates  on  lands 
of  others,"  the  term  "  improvement "  does  not  mean  oi-dinary 
houses,  but  works  on  colliery,  oil-leases,  &c*^ 

§  22.  Pro-  and  Retro-Bpeotive  iMw.  —  The  mechanics*  lien 
laws  having  established  a  system  entirely  new  in  the  rights 
secured,  and  without  precedent  in  its  mode  of  procedure, 
experience  demonstrated,  in  most  of  the  States,  that  defects 
had  to  be  remedied  and  imperfections  supplied.  The  legisla- 
ture possessing  control  over  the  remedy,  both  as  to  past  and 
future  contracts,  and  frequently  supplementing  the  laws  by 
extending  the  remedy,  after  contracts  had  been  entered  into 
or  work  performed  under  existing  statutes,  cases  of  construc- 
tion have  arisen,  in  which  it  has  been  important  to  determine 
whether  a  particular  statute  operated  exclusively  prospec- 
tively or  applied  as  well  to  past  transactions.  The  presump- 
tion is,  that  all  statutes  are  to  operate  prospectively,  and  were 
not  made  to  impair  vested  rights,  and  a  retroactive  effect 
is  never  to  be  given,  unless  required  in  the  most  explicit 
terms,'  and  the  intention  of  the  legislature  is  unmistakable.^ 
Although,  in  regard  to  civil  remedies,  laws  may  be  enacted 
which  shall  have  a  retroactive  operation,  the  general  rule  is 
that  they  are  not  to  be  construed  to  produce  that  effect,  unless 
it  was  manifestly  the  purpose  of  the  legislature  that  they 
should.  Thus,  where  a  law  simply  declared  that  "  mechanics 
have  a  prior  lien  upon  the  lot  of  land  on  which  buildings  are 
erected  by  them,"  &c.,  it  was  held  to  have  no  retroactive  effect 
to  charge  it  in  the  hands  of  a  purchaser.*  Even  a  purely 
remedial  statute  is  not  to  have  any  operation  anterior  to  the 
enactment  of  it  without  an  intention  clearly  indicated  in  the 
terms  of  it,  that  it  shall  have  that  effect.®  Accordingly  it 
was  held,  where  a  notice  of  lien  was  filed,  and  proceedings 

>  New  England  Car  Spring  Co.  v,  ^  Yanderpool  v.  La  Crosse  &  M.  R. 

Bait  &  Ohio  11.  K.,  11  Md.  81.  Co.,  44  Wis.  652. 

*  Schenley's  Appeal,  70  Penn.  OS.  ^  Smith  t^.  KoTb,  58  Ala.  646. 

•  Plumb  V.  Sawyer,  21  Conn.  861.  *  Capelle  v.  Baker,  8  Houst  (Del.) 

844. 
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commenced,  prior  to  a  law  that  required  *^  liens  shall  in  all 
cases  cease  after  one  year,  unless  by  order  of  court  the  lien  is 
continued,"  it  did  not  apply,  but  that  the  lien  continued  after 
the  expiration  of  the  year,  and  until  the  rendition  of  the  judg- 
ment.^ This  rule  has  a  controlling  influence  when  the  statute 
operates  to  the  injury  of  vested  rights.  As  a  qualification, 
however,  to  this  principle,  it  has  been  held  that  where  the 
interests  of  the  community  demand  statutory  relief  when  judi- 
cial procedure  is  defective,  laws  passed  in  aid,  though  retro- 
spective in  character,  and  operating  injuriously  in  some 
individual  cases,  have  no  presumption  against  them.^  The 
solution  of  the  question  whether  the  lien  law  is  to  apply  to  past 
as  well  as  future  contracts  depends  primarily  upon  the  words 
of  the  law  under  interpretation,  subject  always  to  the  provi- 
sion that  it  does  not  infringe  upon  the  constitutional  limitation 
which  prohibits  the  violation  of  contracts.  Thus,  a  statute 
which  provided  that  any  "  person  who  shall  actually  perform 
labor  in  erecting,  &c.,  or  shall  furnish  materials  actually  used 
for  the  same  by  virtue  of  any  agreement  with  a  consent  of  the 
owner  thereof,  &c.,  shall  have  a  lien,"  does  not  apply  to  con- 
tracts made  before  it  took  effect.^  So  where  it  was  enacted 
that  ^'  any  person  who  shall  perform  labor  or  furnish  materials 
for  erecting,  &c.,  shall  have  a  lien,"  it  was  prospective  only  in 
its  operation ,  it  could  not  enlarge  or  aid  the  rights  of  lien 
creditors  who  had  secured  by  attachment  their  liens,  which  had 
accrued  prior  to  its  passage.*  .  All  miners  or  other  persons 
performing  labor,  &c.,  for  any  organized  or  incorporated  com- 
pany, &c.,  shall  have  a  lien  upon  said  lode  or  mine,"  &c. 
This  law  by  its  terms  does  not  purport  to  give  a  lien  for  labor 
done  before  its  passage.  It  was  evidently  the  intention  to  give 
the  lien  only  to  secure  the  payment  of  wages  for  work  done 
after  its  passage.^  A  law  providing  "  that  any  person  who 
shall,  by  contract  with  the  owner  of  any  piece  of  land,  furnish 

1  Fitzpatrick  v.  Boylan,  67  N.  T.         >  Donahy  v,  Clapp,  12  Cash.  (Mass.) 
4a3.  440. 

2  Calder  v.  Bull,  8  Dall.  886 ;  Mann         <  Kendall  v,  FoUom,  85  Me.  108. 
V.  Eckford'B  Ex'rs.  15  Wend.  (N.  Y.)         *  Hunter  v.  Savage,  6  Nev.  163. 
519 ;  Syracuse  City  Bank  v.  Dayis,  16 

Barb.  (N.  Y.)  188. 
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labor  or  materials  for  erecting  or  repairing  any  building,  &c., 
shall  have  a  lien,"  &c.,  is  not  retrospective.  When  this  is  the 
first  law  giving  a  lien,  a  party  furnishing  labor  or  materials 
prior  to  its  passage  has  none.^  Again  a  statute  "  declared 
that  the  provisions  shall  be  construed  in  all  cases  to  apply  to 
the  construction  of  bridges,"  it  was  held  it  did  not  operate 
retrospectively,  so  as  to  give  a  lien  for  materials  furnished  for 
a  bridge  constructed  before  its  passage .^  So  where  a  statute 
declared  **  that  thereafter  there  should  exist "  a  riglit  of  re- 
demption, in  cases  of  mechanics'  liens,  it  canuot  be  construed 
as  affecting  a  decree,  which  cuts  off  the  right  of  redemption, 
entered  before  the  act  went  into  effect.  Such  a  decree,  being 
proper  at  the  time  it  was  entered,  would  not,  upon  the  act 
going  into  operation  before  the  time  fixed  for  the  sale  of  the 
premises,  thereby  become  erroneous.^ 

§  23.  Subsequent  La'ws  applicable  to  ZSadstiiig  Contracts. — 
But  where  a  statute  provides  that  '*  any  person  who  shall  here- 
after, by  virtue  of  any  contract,  perform  any  labor,"  shall  have 
a  lien,  it  operates  to  authorize  a  lien  to  be  created  for  work 
done  since  the  act  took  effect,  although  under  a  contract  made 
before  that  date.  It  does  not,  however,  cover  work  done  before 
the  passage  of  the  act.  The  effect,  it  was  said,  of  applying 
such  a  statute  to  contracts  in  existence  at  the  time  of  its 
passage,  was  no  alteration  of  the  contract  to  the  prejudice 
of  the  owner  or  of  the  contractor.  It  did  not  affect  the 
rights  of  either,  but  only  provided  a  new  remedy  for  the  col- 
lection of  a  debt*  A  subsequent  law  extended  the  lien  to 
other  classes  of  objects,  "  subjecting  them  to  the  provisions 
and  regulations "  of  the  prior  act.  The  effect  in  such  case 
was  to  make  all  the  provisions  of  the  old  law  part  and  parcel 
of  the  new,  which  were  not  repugnant,  and  which  formed  por- 
tions of  the  provisions  that  regulated  the  lien.*^  And  where 
there  was  nothing  in  a  statute  which  limited  its  operation  to 
contracts  made  after  its  passage,  but  did  limit  the  claim  to 

»  Townfend  r.  Wild,  1  Col.  10.  *  Hauptman  v,  Catlin,  4  Abb.  Pr. 

«  Vanderpool  ».  La  Crosse  &  M.  R.    (N.  T.)  472. 

Co.,  44  Wii.  662.  «  Gordon  v.  South  Fork  Canal  Co., 

»  Knight  V.  Begole,  66  111.  122.  1  McAllister  (C.  C),  518. 
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work  done  after  its  passage,  it  was  held  nevertheless  to  apply 
to  cases  where  the  contract  was  made  before  its  passage,  if  the 
labor  was  performed  and  the  materials  were  furnished  after 
such  passage.^  It  neither  altered  nor  impaired  the  owner's  con- 
tract, and  was  therefore  not  unconstitutional.*  Again,  where 
labor  was  performed  and  materials  furnished  principally  under 
a  law  which  was  unconditionally  repealed  by  a  statute  which 
enacted  "  that  every  dwelling-house  or  other  building,  for  the 
construction,  erection,  or  repairs  of  which  any  person  shall 
have  a  claim  for  materials  furnished  or  services  rendered, 
shall  with  the  land,"  &c.,  "  be  subject  to  a  lien,"  the  prior 
liens  were  held  to  be  preserved  thereby,  and  this  retrospective 
operation  of  the  act  could  not  be  justly  considered  a  subject 
of  complaint.* 

§  24.  Statutes  govemiag  the  Right  and  Remedy. — The  rights 
of  parties  under  mechanics'  lien  laws  are  to  be  ascertained 
and  fixed  by  the  law  in  force  when  the  contract  was  made ; 
but  such  rights  are  to  be  established  and  enforced  by  the 
law  existing  at  the  bringing  of  the  suit.*  Proceedings  can- 
not be  prosecuted  under  a  repealed  act.*  Thus,  a  law  limit- 
ing the  time  for  commencement  of  suit  after  filing  the  ac- 
count, which  was  in  force  at  the  time  of  beginning  such  suit, 
must  prevail  over  a  law  of  limitation  which  existed  at  the 
time  of  filing  the  account.  So  that,  where  a  lienor  had  at  the 
time  of  doing  the  work  nine  months  in  which  to  bring  his  ac- 
tion, if  a  subsequent  statute  limited  the  time  to  ninety  days, 
the  lien  will  be  lost  unless  brought  within  the  latter  period.* 
Where  work  had  been  done,  and  before  the  expiration  of  the 
time  within  which  he  might  have  proceeded  to  enforce  his 
lien  a  new  remedy  was  furnished,  it  was  considered  compe- 
tent to  proceed  to  its  enforcement  under  the  subsequent  stat- 
ute.^ So,  where  a  lien  law  is  repealed  unconditionally  by  a 
subsequent  law  which  provides  for  the  enforcement  of  the 
previous  liens,  a  petition  and  claim  under  the  repealed  law  is 

1  Sullivan    v.    Brewster,    1    B.  D.         *  Willamette  r.  Riley,  1  Oreg.  183; 

Smith  (N.  Y.),  681.  Andrews  t*.  Washbum,  11  Miss.  100. 

*  Miller  v.  Moore,  Id.  730.  *  Gibbs  v.  Peck,  77  Penn.  St.  86. 

*  Mason  v.  Hey  ward,  6  Minneiota,        ^  Forcht  v.  Short,  45  Mo.  877. 

74.  7  Paine  u.  Woodwortb,  16  Wis.  298. 
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not  valid  against  a  subsequent  encumbrancer.^  When,  how- 
ever, a  new  lien  law  is  entirely  prospective  in  its  operation, 
prior  cases  must  be  construed  according  to  the  acts  in  force 
when  the  liens  accrued.^  Or  when  a  new  statute  contem- 
plates simply  cases  to  arise  in  the  future,  and  there  is  no 
repeal  of  existing  laws,  proceedings  instituted  prior  to  the 
operation  of  the  new  law  are  to  be  governed  by  the  law  in 
existence  when  the  contracts  were  made.^  So  where  a  me- 
chanics' lien  law  repealed  all  acts  inconsistent  with  it,  but 
was  to  act  only  on  contracts  thereafter  to  be  made,  contracts 
previously  maile  might  be  governed  by  the  former  statute.* 
But  where  a  new  law  provided  for  a  lien  and  its  enforcement, 
and  repealed  the  previous  law,  providing  that  "rights  ac- 
quired and  liabilities  incurred  under  the  previous  law  shall 
not  be  affected  by  the  repeal  thereof,"  a  lien  growing  out  of 
a  contract  entered  into  before  the  passage  of  the  later  act, 
but  not  completed  until  after  it  took  effect,  should  be  prose- 
cuted under  the  new  act.^  A  contract  was  made  and  mate- 
rials furnished  while  a  lien  law  was  in  force,  but  notice  of 
lien  was  not  filed  until  a  repeal  of  this  law  by  a  later  statute, 
which  provided  a  saving  for  all  liens  then  existing.  All 
subsequent  acts  and  proceedings  relating  to  the  lien  or  its 
enforcement  were  nevertheless  held  to  be  governed  by  the 
repealing  act.^ 

§  25.  Repeal  of  Lien  Laws. — The  repeal  of  a  mechanics'  lien 
law  is  to  be  determined  by  the  rules  ordinarily  adopted  in 
such  cases.  If  there  be  no  express  repealing  words,  and  the 
statutes  are  not  absolutely  inconsistent,  or  if  the  subsequent 
law  does  not  undertake  to  revise  the  whole  subject  embraced 
in  the  previous  statutes,  but  only  repeals  certain  parts,  there 
is  no  repeal.  So  although  the  new  statute  extends  the  right 
of  lien  to  other  matters  not  embraced  in  prior  statutes.  Suc- 
cessive statutes  of  a  State,  securing  to  mechanics  and  laborers 
liens  for  their  labor  and  materials,  are  all  in  pari  materia^  and 

1  Willim  9.  Bernheimer,  6  Minn.  28S.        «  Connor  v.  Lewis,  16  Me.  268. 

>  Church  v.  Darif ,  9  Watte  (Penn.),        *  Turney  v.  Saunden,  6  III.  527. 
301  «  McCrea  v.  Craig,  23  Cal.  522. 

*  Erant  v.  Springer,  2  Miles  (Penn.), 
29. 
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are  to  be  construed  together  as  forming  one  entire  system, 
in  which  prior  enactments,  so  far  as  they  are  consistent  and 
necessary  to  the  proper  operation  and  enforcement  of  the  liens 
intended  to  be  secured  by  the  statutes,  are  to  be  held  to  apply 
to  all  subsequent  provisions  on  the  same  subject.^  A  general 
lien  law  will  be  construed  in  connection  with  a  special  law, 
when  the  latter  enacts  ^"^  that  so  far  as  the  general  law  is 
inconsistent  with  this  act,  it  be  repealed."^  A  law  will  not 
be  deemed  a  repeal  of  liens  existing  which  substantially  re- 
enacts  a  preceding  law  as  to  filing  and  enforcing  the  same. 
It  will  be  considered  simply  as  a  consolidation  of  previous 
laws,  when  the  tendency  would  be  to  destroy  vested  rights 
acquired  under  an  old  law.^  The  law  in  such  case  will  be 
deemed  to  have  suffered  no  interruption.  But  when  the  leg- 
islature, upon  a  subject  which  has  previously  received  its 
attention,  frames  a  new  law  identical  with  the  first  in  some 
features,  but  differing  widely  in  others,  and  expressly  repeals 
the  first  act,  it  would  be  an  extraordinary  exercise  of  judicial 
power  to  declare  the  first  act  in  force,  notwithstanding  such 
repeal.  It  is  not  sufficient  that  the  repealed  and  repealing 
acts  should  have  points  of  identity.  The  latter  must  be  sub- 
stantiallv  the  same  as  the  former.*  The  effect  of  an  amend- 
ment  of  a  statute  made  by  a  subsequent  statute  declaring  that 
such  statute  ^^  shall  be  amended  so  as  to  read  as  follows," 
retaining  a  part  of  the  statute  amended  and  incorporating 
therein  new  provisions,  is  not  to  repeal  the  part  of  the  statute 
continued  in  force  from  the  first  enactment.**  A  supplement 
to  a  lien  law  extended  the  law  over  a  whole  city,  and  re- 
pealed a  section  which  exonerated  from  the  operation  of  the 
lien,  buildings  erected  by  contract,  on  filing  the  written  con- 
tract in  the  county  clerk's  office  ;  and  a  second  supplement  re- 
pealed the  repealing  section  of  the  first  supplement.  By  this 
the  exonerating  section  was  revived,  and  extended,  with  the 

^  Gilson  V.  Emery,  11  Gray  (Mass.),  7  Nev.  219;  Steamship  Co.  v.  JolifEe,  2 

430.  Wall.  468. 

2  Nunes  v,  Wemscb,12  Bush  (Ky.).         *  Woodbury  v.  Grimes,  1  Col.  100. 
866.  ^  Moore  v.  Mausert,  40  N.  T.  832. 

^  Skyrme  v.  Occidental  Mill  Co., 
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act,  over  the  whole  city.^  Where  a  lien  law  is  specially 
applicable  to  a  county,  and  a  general  law  is  passed  providing 
for  liens,  wherein  no  mention  is  made  of  the  existing  statute, 
it  is  not  necessarily  a  repeal  of  the  special  law.^  A  lien  law 
was  enforceable  by  scire  facias^  and  a  subsequent  repealing 
statute  enacted  that  "  until  otherwise  provided,  it  shall  not 
affect  proceedings  upon  mandamus^  quo  warranto^  scire  facias 
to  repeal  letters-patent,  nor  to  anj'  special  statutory  remedy 
not  heretofore  obtained  by  action  or  bill  in  equity ; "  it  was 
held  that  the  repealing  act  did  not  abolish  the  proceedings  by 
scire  facias  to  enforce  a  mechanics'  lien.*  But  when  a  subse- 
quent mechanics'  lien  law  enacts  new  provisions  of  the  same 
kind,  having  in  view  the  same  purposes  as  those  contained  in 
previous  statutes,  and  a  different  mode  of  effecting  them  is 
prescribed,  it  is  intended  as  a  substitute  for  former  enact- 
ments, and  must  operate  as  a  repeal  of  them;  as  where  a 
certificate  is  required  to  be  recorded  in  the  office  of  the  clerk 
of  the  town,  when  a  prior  law  required  it  to  be  recorded  in 
the  registry  of  deeds.*  So  it  would  seem  to  follow  that  if 
certain  provisions  of  an  original  statute  be  omitted  from 
the  amendatory  statute,  such  provisions  are  abrogated,  and 
cease  to  form  any  part  of  the  statute.  Thus,  a  provision  in  a 
former  law  requiring  notice  to  be  filed  with  a  town  clerk,  be- 
ing omitted  in  a  subsequent  act,  is  to  be  deemed  abrogated.^ 
A  mechanics'  lien  law  should  be  construed  to  be  consistent 
with  antecedent  laws,  but  when  this  is  impossible  and  the 
lien  law  is  the  later,  it  must  prevail.  For  example,  where  a 
"wife  shall  have  no  power  to  encumber  or  convej'^such  lands, 
except  by  deed,  in  which  her  husband  shall  join,"  and  a  sub- 
sequent lien  law  contemplates  a  lien  on  the  lands  of  a  married 
woman,  the  latter  will  prevail.®  Again,  where  the  lien  law 
of  1876,  for  New  York  city,  covered  the  whole  subject,  and 
saved  and  reserved  all  rights  accruing  under  previous  acts 
prior  to  July  1st,  1876,  it  was  deemed  that  it  repealed  by 

*  Flanigan  v.  Peuring,  2  Zab,  (N.  J.)         «  Weeks  w.Walcott,  15  Gray  (Maas.), 
887.  64. 

<  Speilman  v.  Shook,  11  Mo.  840.  ^  Moore  v,  Mausert,  40  N.  T.  832. 

>  Doellner  v.  Rogers,  16  Mo.  840.  «  Shilling  v.  Templeton»   66    Ind. 

686. 
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implication  all  previous  laws  on  the  same  subject.^  An  act 
gave  a  lien  upon  buildings  and  wharves,  and  a  subsequent  act 
extended  it,  so  as  to  include  in  its  provisions  bridges,  ditches, 
&c.,  and  a  still  later  act  repealed  the  first  act,  this  by  impli- 
.  cation  repealed  the  supplement,  when  the  latter  was  so 
dependent  upon  the  former  as.  to  become  totally  inoperative.^ 
Of  two  lien  laws  which  are  repugnant  to  each  other,  the  last 
should  be  regarded  as  repealing  the  first,  and  this  is  especially 
so,  when  the  latter  act  contains  a  clause  repealing  all  acts 
and  parts  of  acts  inconsistent  with  it.^  But  where  a  law  is 
repealed  by  a  new  law  containing  all  the  esseutial  parts  of  the 
law  repealed,  the  repeal  of  the  old  law  does  not  destroy  exist- 
ing rights  thereunder.^  The  repeal  of  a  lien  law  cannot 
operate  on  rights  already  acquired,  but  only  on  the  mode 
of  enforcing  them.^ 

1  Heckman  v.  Pinkney,  8  Daly  ■  Purmort  v.  Tucker,  2  Col.  470. 
(N.  Y.),  460;  s.  c.  81  N.'  Y.  211 ;  6  *  Capron  ».  Strout,  11  Nev.  804. 
Abb.  N.  Cafl.  371 ;  Burbridge  v.  Marcy,         »  Phillips  v.  M.  0.  Maaoo,  7  Heitfk. 

64  How.  Pr.  (N.  Y.)  446.  (Tenn.)  61. 

a  ElUson  v.  Jackson  Water  Ca,  12 
Cal.  642. 
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CHAPTER  IV. 

LEGISLATIVE  POWER  OVEE  LIEN. 

§  26.  General  Limits  of  Legialative  Power.  —  So  far  as  the 
lien  of  the  mechanic  is  a  remedy  created  by  law  for  the  more 
effectual  protection  of  the  laboring  class  of  citizens,  the  general 
rules  relating  to  legishitive  power  over  remedies  are  appli- 
cable. The  established  doctrine  is,  that  a  State  may  regu- 
late at  pleasure  the  modes  of  proceeding  in  its  courts,  in 
relation  to  past  as  well  as  future  contracts.  Regulations  of  this 
description  have  always  been  considered  in  every  civilized 
community  as  properly  belonging  to  the  remedy,  to  be  exer- 
cised or  not,  by  every  sovereignty,  according  to  its  own  views 
of  policy  and  humanity.  A  power  must  reside  in  every  State, 
to  enab^le  it  to  secure  its  citizens  from  unjust  and  harassing  liti- 
gation, and  to  protect  them  in  those  pursuits  which  are  neces- 
sary to  the  existence  and  well-being  of  every  community. 
And  although  a  new  remedy  may  be  deemed  less  convenient 
than  the  old  one,  and  may  in  some  degree  render  the  recovery 
of  debts  more  tardy  and  difficult,  yet  it  will  not  follow  that  the 
law  is  unconstitutional.  Whatever  belongs  merely  to  the  rem- 
edy may  be  altered  according  to  the  will  of  the  State,  provided 
such  alteration  does  not  impair  the  obligation  of  the  con- 
tract. If  that  effect  is  produced,  it  is  immaterial  whether  it  is 
done  by  acting  on  the  remedy,  or  directly  on  the  contract  itself. 
In  either  case  it  is  prohibited  by  the  constitution.  It  is  difficult, 
perhaps,  to  draw  a  line  that  would  be  applicable  in  all  cases 
between  legitimate  alterations  of  the  remedy  and  provisions 
which,  in  the  form  of  remedy,  impair  the  right.  But  it  is 
manifest  that  the  obligation  of  the  contract,  and  the  rights  of 
a  party  under  it,  may,  in  effect,  be  destroyed  by  denying  a 
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remedy  altogether,  or  may  be  seriously  impaired  by  burden- 
ing the  proceedings  with  new  conditions  and  restrictions,  so  as 
to  make  the  remedy  hardly  worth  pursuing.  There  is  no  sub- 
stantial difference  between  a  retrospective  law  declaring  a  par- 
ticular contract  or  class  of  contracts  to  be  abrogated  and  void, 
and  one  which  takes  away  all  remedy  to  enforce  them,  or 
encumbers  it  with  conditions  that  render  it  useless  or 
impracticable  to  pursue  it.^  In  placing  the  obligation  of  con- 
tracts under  the  protection  of  the  constitution,  its  framers 
looked  to  the  essentials  of  the  contract  more  than  to  the  forms 
and  modes  of  proceeding  by  which  it  was  to  be  carried  into 
execution.  Annulling  all  State  legislation  which  impaired  the 
obligation,  it  was  left  to  the  States  to  prescribe  and  8hape  the 
remedy  to  enforce  it.  The  obligation  consists  in  its  bind- 
ing force  on  the  party  who  makes  it.  This  depends  on 
the  laws  in  existence  when  it  is  made:  these  are  necessarily 
referred  to  in  all  contracts,  and  forming  a  part  of  them,  as 
the  measure  of  the  obligation  to  perform  them  by  the  one 
party,  and  of  the  right  acquired  by  the  other.  There  can  be  no 
other  standard  by  which  to  ascertain  the  extent  of  either  than 
that  which  the  terms  of  the  contract  indicate,  according  to 
their  settled  legal  meaning.  When  it  becomes  consummated, 
the  law  defines  the  duty  and  the  right,  compels  one  party  to 
perform  the  thing  contracted  for,  and  gives  the  other  the  right 
to  enforce  the  performance  by  the  remedies  then  in  force.  If 
any  subsequent  law  affect  to  diminish  the  duty  or  to  impair 
the  right,  it  necessarily  bears  on  the  obligation  of  the  contract 
in  favor  of  one  party,  to  the  injury  of  the  other ;  hence  any 
law  which  in  its  operation  amounts  to  a  denial  or  obstruction 
of  the  rights  accruing  by  a  contract,  though  professing  to  act 
only  on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of 
the  constitution.^  Nothing  can  be  more  material  to  the  obliga- 
tion of  a  contract  than  the  means  of  its  enforcement.  Without 
the  remedy,  the  contract  may,  indeed,  in  the  sense  of  the  law, 
be  said  not  to  exist,  and  its  obligation  to  fall  within  the  class 
of  those  moral  and  social  duties  which  depend  for  their  fulfil- 

1  BroiMon  v,  Kinzie,  1  How.  (U.  S.)         '  McCracken  v.  Hay  ward,  2  How. 
311 ;  LiYiDgstone  v.  Moore,  7  Pet.  542.    (U.  8.)  608. 


^ 


LEGISLATIVE  POWER  OVER  LIEN.  45 

inent  wholly  upon  the  will  of  the  individual.  The  ideas  of 
validity  and  remedy  are  inseparable,  and  both  are  parts  of  the 
obligation  which  is  guaranteed  by  the  constitution  against 
invasion.  It  is  competent  for  the  States  to  change  the  form  of 
the  remedy,  or  to  modify  it  otherwise,  as  they  may  see  fit, 
provided  no  substantial  right  secured  by  the  contract  is  thereby 
impaired.  No  attempt  has  been  made  to  fix  definitely  the  line 
between  alterations  of  the  remedy  which  are  to  be  deemed 
legitimate,  and  those  which,  under  the  form  of  modifying  the 
remedy,  impair  substantial  rights.  Every  case  must  be  deter- 
mined upon  its  own  circumstances.  If  these  doctrines  were 
res  inteffrcBy  the  consistency  and  soundness  of  the  reasoning 
which  maintains  a  distinction  between  the  contract  and  the 
remedy  —  or,  to  speak  more  accurately,  between  the  remedy 
and  other  parts  of  the  contract  —  might  perhaps  well  be 
doubted.  But  they  rest  upon  a  foundation  of  authority  too 
firm  to  be  shaken ;  and  they  are  suppoi-ted  by  such  an  array 
of  judicial  names  that  it  is  hard  for  the  mind  not  to  feel  con- 
strained to  believe  they  are  correct.^ 

§  27.  Legislative  Aots  which  do  not  impair  Obligation  of  Con- 
tracta.  —  Subject  to  these  general  principles,  and  in  accordance 
with  them,  a  State  may  shorten  the  period  of  time  within 
which  claims  shall  be  barred  by  the  Statute  of  Limitations,  or 
direct  that  the  necessary  implements  of  agriculture,  or  the 
tools  of  the  mechanic,  or  articles  of  necessity  in  household 
furniture,  shall,  like  wearing  apparel,  not  be  liable  to  execu- 
tion on  judgments.^  It  may  abolish  the  right  of  distress  for 
rent,  or  the  lien  of  the  landlord  on  property  taken. in  execu- 
tion, of  the  right  of  imprisoning  a  debtor.  The  validity  of 
such  laws  has  been  fully  recognized,  even  where  they  affected 
existing  claims  or  judgments.  They  are  deemed  not  to  take 
away  property,  or  impair  the  obligation  of  contracts,  but  sim- 
ply to  affect  legal  remedies.  In  like  manner  it  has  been  held 
to  be  clearly  within  the  power  of  the  legislature  to  abolish  the 
lien  of  all  judgments  at  any  time  before  rights  have  become 

1  Van  Hoffman  v.  City  of  QuiDcy,4        ^  Bronson  v.  Kinzie,  1  How.  (U.  S.) 
Wall.  535 ;  afflnned  in  White  v.  Hart,    816. 
18  WaU.  646. 
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vested  or  estates  acquired  under  them  ;  and  to  place  real  estate 
on  the  same  footing  as  personal  property,  by  confining  the 
remedies  of  the  creditor  to  the  property  held  by  the  debtor 
at  the  time  of  the  execution.^ 

§  28.  Power  to  abollBh  Lien  afflrmed.  —  Following  this  course 
of  reasoning,  many  courts  have  held  that  the  lien  being,  as  we 
have  seen,  a  mere  incidental  accompaniment  to  the  contract 
created  by  statute,^  —  a  preference  which  the  mechanic  may 
secure,  if  he  proceed  in  a  particular  way,  an  advantage  which, 
without  the  statute,  he  is  in  no  wise  entitled  to ;  ^  and  but  a 
part  of  the  remedy  afforded  for  collecting  the  debt,  —  that  a 
change  of  the  remedy  or  its  repeal  is  competent  to  the  legis- 
lature, as  it  does  not  affect  the  obligation  of  the  contract,  on 
which  the  creditor  may  sue  and  recover  judgment,  as  in  ordi* 
nary  cases,  independently  of  the  lien.^  In  a  recent  case,^  aa 
to  the  power  of  the  legislature,  it  was  said,  where  a  mechan- 
ics' lien  law  was  repealed,  that  it  is  noticeal>le  that  the 
repealed  act  did  not  establish  contracts  between  parties,  but 
gave  a  remedy  upon  contracts  made  without  its  aid.  Its  first 
words  were  :  "  Any  person  to  whom  a  debt  is  due  for  labor 
performed,  or  materials  furnished  and  actually  used  in  the 
erection,  &c.,  of  any  house,*'  &o.,  shall  have  a  lien.  Now,  a 
debt  cannot  be  due  except  upon  a  contract,  express  or  im- 
plied ;  and  therefore  the  act  assumes  the  existence  of  a  con- 
tract, but  does  not  create  it.  Furthermore,  the  common  law 
gives  an  action  to  recover  the  value  of  labor  and  materials 
furnished  ;  and  therefore  in  every  case  of  lien  under  the  stat- 
ute there  was  a  perfect  contract,  and  a  common-law  remedy 
to  enforce  it,  independent  of  the  statute.  We  are  then  au- 
thorized to  say  that  the  repealed  act  gave  a  new  and  addi- 
tional remed  V  in  a  familiar  class  of  cases.  If  we  contrast  this 
remedy  with  the  pre-existing  common-law  remedy,  we  shall 
find  that  the  debtor  was  equally  bound  to  pay  his  creditor 
under  both  of  them  ;  in  other  words,  the  statute  did  not  in- 

>  Watson  V.  N.  Y.  Cent.  R.R.  Co., 47         *  Bangor  v.  Godin^r,  86  Me.  73;  Hall 

N.  Y.  167 ;  Carry  v.  Landers,  86  Ala.  r.  Bunte,  20  Ind.  804 ;  Martin  v.  Hew- 

N.  B.  280.  itt,  44  Ala.  418 ;  Pratt  «.  Seavey»  41 

*  Frost  t^.  Ilsley,  64  Me.  846.  Me.  870. 

*  Bailey  v.  Mason,  4  Minn.  646.  ^  Woodbury  v.  Grimes,  1  Col.  100. 
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crease  or  diminish  the  obligation  to  pay  previously  resting 
upon  the  debtor.  The  statute  enabled  the  creditor  to  appro- 
priate the  land  upon  which  he  labored,  and  placed  his 
materials,  together  with  the  structure  which  he  erected,  to 
the  payment  of  his  debt ;  but  it  did  not  add  to  the  legal 
liability  of  the  debtor  arising  from  the  contract  to  pay  his 
creditor.  Both  before  and  after  the  passage  of  the  act  the 
common  law  gave  to  the  creditor  the  right  to  resort  to  the 
property  of  the  debtor  for  the  purpose  of  satisfying  his  de- 
mand, so  that  in  this  respect  the  new  remedy  was  not  dififer- 
ent  from  the  old.  But  there  was  one,  and  but  one,  esBential 
difference  between  the  two  remedies.  Under  the  statute  a 
lien  upon  the  property  benefited  by  the  labor  and  materials  of 
the  creditor  arose  contemporaneously  with  the  contract,  pre- 
venting alienation  by  the  debtor  to  the  prejudice  of  the 
creditor,  and  giving  to  the  creditor  a  preference  over  all 
other  creditors  of  the  debtor  who  should  subsequently  acquire 
liens  upon  that  property;  while,  by  the  law  as  it  existed 
before  the  statute,  no  such  lien  was  established  until  judg- 
ment was  obtained.  Now,  it  is  plain  that  the  statute  was 
important  to  the  lien  creditor  only  in  case  of  a  contest  with 
the  grantees  or  creditors  of  the  debtor,  and  that  it  did  not 
essentially  change  the  relations  between  the  debtor  and  credi- 
tor. The  statute  gave  to  the  lien  creditor  a  preference  over 
the  grantees  and  creditors  of  the  debtor  who  had  not  at  the 
date  of  the  contract  acquired  a  lien  upon  the  property  ;  but 
it  did  not  subject  the  property  of  the  debtor  to  the  payment 
of  the  lien  creditor's  demand  in  any  degree  or  manner  more 
advantageously  to  the  creditor  than  the  general  law.  The 
statute  did  no  more  than  prescribe  a  rule  of  priority  and  pref- 
erence among  creditors  and  encumbrancers,  which  was  differ- 
ent from  that  given  by  the  general  law.  Now,  we  understand 
that  legislative  interference  among  the  creditors  and  grantees 
of  a  debtor,  which  has  the  effect  to  postpone  one  for  the 
benefit  of  another,  is  not  prohibited  by  the  constitution.  It 
was  said  by  the  Supreme  Court  of  the  United  States,^  and 
afterwards  repeated  with  approbation,^  that  it  is  within  the 

^  Jackson    o.    Lamphire,    8   Pet        *  McCracken  v.  Hajward,  2  How 
290.  613. 
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undoubted  power  of  State  legislatures  to  pass  recording  acts 
by  which  the  elder  grantee  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  the  limited  time ;  and 
the  power  is  the  same  whether  the  deed  is  dated  before  or 
after  the  passage  of  the  recording  act.  Though  the  effect  of 
such  a  law  is  to  render  the  prior  deed  void  as  against  a  subse- 
quent purchaser,  it  is  not  a  law  impairing  the  obligation  of 
contracts.  This  act  stands  upon  the  same  principle.  It 
postponed  creditors  and  grantees  of  the  debtor  to  the  mechanic 
and  material-man,  but  it  did  not  touch  the  obligations  of  the 
contract.  In  a  struggle  between  creditors  and  grantees  it 
might  be  decisive  of  the  contest,  but  it  did  not  affect  the  re- 
lation of  debtor  and  creditor ;  and  as,  after  it  was  repealed, 
a  substantial  remedy  against  the  debtor,  according  to  the 
course  of  justice  as  it  existed  at  the  time  the  contract  was 
made,  was  left  to  the  mechanics,  this  was  sufficient  to  satisfy 
the  constitutional  requirement.^  In  accoixl  with  these  views, 
other  courts  had  previously  held  that  the  legislature  might 
repeal  a  statutory  provision  giving  a  lien  upon  property, 
and  thus  defeat  the  lien  remedy  which  existed  at  the  time 
the  work  was  performed,^  and  this  although  at  the  time 
of  the  repeal  the  proceedings  prescribed  by  the  statute  for 
enforcing  the  lien  had  been  instituted,  and  were  rightfully 
pending  in  court.^  A  limitation,  however,  is  imposed  by 
some  tribunals  on  this  general  power  of  the  legislature,  in 
that  the  law  must  be  repealed  before  the  claimant  has  per- 
fected proceedings  to  such  an  extent  that  rights  in  the  prop- 
erty over  which  the  lien  is  claimed  have  become  vested.* 
In  such  case  he  must  have  fully  perfected  the  proceedings 
before  the  repeal.  The  filing  of  the  petition  or  claim  for 
lien  is  not  sufficient  within  the  meaning  of  the  rule.*^  The 
lien,  it  seems,  must  have  ripened  into  a  title  to  the  land  by  a 
sale  under  the  judicial  proceedings  authorized  by  statute,  be- 
fore the  legislative  authority  is  destroyed.® 

1  Woodbury  v.  Grimes,  1  Col.  100.  *  Frost  v.  Ilsley,  54  Me.  845. 

«  Donaldson  v.  O'Connor,  1  E.  D.         *  Bftiley  v.  Maaon,  4  Minn.  546. 
Smilli,  695 ;  Watson  V.N.  y.  Cent.  R.R.,         »  Watson  v.  N.  Y.  Cent.  R.  R.,  47 

47  N.  Y.  15.  N,  Y.  157. 

>  Bangor  v.  Goding,  85  Me.  78. 
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§  29.  Power  Denied.  —  Several  courts,  while  recognizing 
the  general  doctrine  as  above  stated,  have  not  admitted  the 
right  to  be  so  unrestricted,  and  have  held  the  legislature  to  pos- 
sess no  power  to  take  away  or  impair  the  right  to  the  security 
of  the  lien ;  that  the  performance  of  work  under  a  statute 
which  secures  a  lien  gives  a  right,  —  namely,  a  right  to  lile 
a  lien  of  which  the  workman  cannot  be  deprived.^  In  one 
case  it  was  said,  that  whenever  a  mechanic's  lien  is  created 
for  material  furnished,  the  right  to  the  lien  becomes  a  vested 
right  at  the  time  the  material  is  so  furnished,  and  it  is  not 
within  the  power  of  the  legislature  to  destroy  afterwards 
such  right,  by  repealing  the  statute  under  which  the  right 
has  accrued,  or  otherwise.*  So,  where  a  laborer  had  a  lien 
prior  to  all  othera  by  virtue  of  a  statute,  it  was  held  that  a 
subsequent  statute,  postponing  his  lien  to  that  of  others, 
was  unconstitutional  as  impairing  a  vested  right,  and  also  as 
impairing  the  obligation  of  a  contract.*  For  while  it  is  con- 
ceded to  be  within  the  province  of  the  legislature  to  alter 
the  remedy  for  the  enforcement  of  the  right,  it  is  denied  to 
be  constitutional  to  affect  its  validity  or  efficacy  as  created 
by  existing  laws,  by  authorizing  any  substituted  security.* 
So  that  the  repeal  of  the  law  after  the  lien  has  attached  by 
performance  of  work  does  not  defeat  the  lien.^ 

§  30.  Power  aa  to  Future  Contracts.  —  As  to  future  con- 
tracts, there  is  no  doubt  the  legislature  may  make  such  regu- 
lations affecting  the  right  of  lien  between  the  parties,  and 
priorities  of  third  persons,  that  shall  be  deemed  advisable. 
Thus,  an  act  may  be  passed  to  take  effect  in  the  future,  subor- 
dinating even  prior  judgment  and  mortgage  liens  to  subsequent 
mechanics'  liens,  but  such  Herts  as  have  accrued  prior  to  the 
passage  of  the  act  cannot  be  thus  affected.^  Neither  can  the 
lien  be  extended  so  as  to  impair  the  obligation  of  contracts  or 

1  Christman  v.  Charleville,  36  Mo.  «  Warren  ».  Woodward,  70  N.  C.  382. 

610.  A  governor  or  general,  acting  un-  *  Hallahan  v.  Herbert,  11  Abb.  Pr. 

der  martial  law,  may  suspend,  bat  can-  v.  8.  S26. 

not  repeal,  tbe  law  on  the  subject  of  6  /„  re  Hope  Mining  Co.,  1  Sawyer, 

lien.    Winter  v.  Dickersou,   42   Ala.  710. 

w.  a.  92.  «  Warren  v.  Woodward,  70  N.  C. 

*  Weaver  o.  Sells,  10  Kan.  610.  882. 
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liens  of  duly  recorded  encumbrances  antecedent  to  the  act.^ 
If  enacted  by  prior  statute,  mechanics'  liens  may  be  made  liens 
on  all  the  property  possessed  by  the  debtor.^  On  the  other 
hand  the  legislature  has  the  right  to  prefer  any  other  lien  over 
those  of  mechanics ;  and  where  it  declares  ^^  a  widow's  lien 
shall  be  preferred,  excepting  those  of  vendors  for  purchase- 
money  of  real  estate,"  the  rule  of  expressio  unitM  exclu%io  al" 
terius  prevails,  and  mechanics'  liens  will  be  subordinated  to  the 
widow's  right.*  Indeed,  there  is  no  provision  of  the  constitu- 
tion which  precludes  the  legislature  from  declaring  a  statu- 
tory lien,  in  respect  to  future  contracts,  in  favor  either  of  Ihe 
contractor  or  the  laborer,  upon  the  land  of  the  owner  at 
whose  instance  and  for  whose  benefit  the  services  are  per- 
formed. Every  contract  is  presumed  to  be  executed  with 
reference  to  existing  laws,  and  subject  to  such  modification, 
in  respect  to  the  remedies  of  the  parties,  as  may  result  from 
subsequent  legislation,  if  free  from  constitutional  objection.* 
§  81.  Modifioation  of  Lien.  —  Implied  in  the  power  of  re^ 
peal  is  the  right  of  modifying  the  remedy  either  in  favor  of  the 
owner  or  mechanic.  Thus  where  a  law  had  been  construed 
so  as  to  enable  a  tenant  for  years  to  x^harge  the  fee-simple 
estate  of  the  owner,  a  statute  which  so  modified  the  remedy 
that  no  greater  estate  in  the  premises  charged  with  the  lien 
could  be  sold  than  was  vested  in  the  person  in  possession  at 
the  tin^e  the  building  was  erected,  although  it  applied  to  liens 
created  before  its  passage ;  in  altering,  modifying,  or  even 
taking  away  the  remedy,  it  did  not  violate  the  provisions  of 
the  constitution  which  forbid  the  passage  of  ex  post  facto 
laws,  or  laws  impairing  the  obligation  of  contracts.^  So  it  is 
competent  to  provide  a  new  remedy  for  the  builder  or  me- 
chanic who  is  already  under  a  contract  for  work,  and  to  limit 
it  to  cases  where  the  work  was  yet  to  be  performed.^    To  the 


1  Coe  V,  N.  J.  Midland  R.  Co.,  81  «  BlanTelt  v.  Woodworth,  81  N.  T. 

N.  J.  Eq.  105.  286 ;  Hicks  v.  Murray,  48  Cal.  616. 

*  Stonewall  Jackson  AsaooSation  v.  *  Evani  o.  Montgomery,  4  W.  &  8. 

McGruder,  48  6a.  9.  (Penn.)  218. 

>  Hildebrand^a  Ai^>eal,    9^   Penn.  «  Hauptman   v.   Catlin,   20  K.  T. 

138.  247. 
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same  effect  a  lien  law  which  applies  its  remedy  to  pre-exist^ 
ing  contracts,  so  as  not  to  alter  the  lights  of  the  parties  to 
the  contract  by  impairing  its  obligation,  is  not  unconstitu^ 
tionaU  nor  retroactive,  although  the  remedy  is  changed  by 
creating  a  lien  on  the  building.^  Again,  after  work  had  been 
done  for  which  the  laborer  was  entitled  to  a  lien,  and  before 
the  expiration  of  the  time  within  which  he  might  proceed  to 
enforce  it,  it  was  held  competent  for  the  legislature  to  pro- 
vide a  new  and  more  efficacious  remedy .*  So  where  a  contract 
is  made  for  the  performance  of  labor  on  a  canal,  and,  after 
most  of  the  work  had  been  completed,  a  law  was  passed  giv- 
ing a  lien  for  work  and  labor  done  on  canals,  such  an  act  is 
constitutional,  though  none  existed  at  the  date  of  the  con- 
tract.^ Likewise  is  a  retrospective  statute  which  touches  not 
the  right,  but  remedy  only ;  and  a  statute  which  declares  that 
a  previous  law  shall  be  so  construed  as  to  include  mechanics* 
claims  which  have  been  filed  is  constitutional,  as  between  the 
parties  and  volunteers.  But  such  an  act  is  unconstitutional 
when  it  seeks  to  give  validity  as  a  lien  to  a  claim  filed,  which 
was  no  lien  when  a  purchaser,  for  value  actually  paid,  inter- 
vened before  the  enactment  of  the  law.*  The  preceding  doc- 
trine has,  however,  been  denied,  and  the  contrary  affinned,  that 
a  statute  cannot  aficct  a  contract  so  as  to  make  a  new  con- 
tract for  the  parties  entirely  different  in  its  character,  as  by 
making  it  a  lien  on  land  when  it  was  none  when  the  contract 
was  made.  The  legislature  may  deal  with  remedies,  but  not 
with  contracts  which  parties  have  voluntarily  made.  Courts 
may  relieve  from  their  hardships,  or  enforce  them  ;  the  legis- 
lature can  do  neither.^ 

§  32.  limitation  of  Bl^bt  of  Action  to  enforce  Lien.  —  Stat- 
utes of  limitations  pertaining  to  the  remedy  and  not  to  the 
essence  of  the  contract,  enactments  prescribing  the  time, 
provided  they  be  not  so  unreasonable  as  to  amount  to  a  depri- 
vation oi  the  right  within  which  a  lien  shall  be  enforced,  are 

1  8.  c.  a  B.  D.  Smith,  666;  8.  o.  4        *  BoUon  v.  Jbhm»  6  Penn.    146; 

Abb.  Pr.  (N.  Y.)  472.  DnnwelL  v,  Bidwell,  8  Minn.  34. 

»  Paine  v.  Wtxidworth,  19  Wis.  298.        *  Kinney  v.  Sheiman,  28  lil.  620. 

*  Gordon  r.  South  Fork  Canal  Co.» 
1  McAllister  (C.  C),  613. 
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valid.^  Accordingly,  the  legislature  may  shorten  the  time  for 
filing  the  statement  of  the  lien,  but  in  such  case  they  would 
be  bound  to  give  a  reasonable  time  in  which  to  file  the  state- 
ment, or  their  act  would  be  void.*  The  legislature  may  ex- 
tend the  time  as  to  existing  contracts  for  bringing  an  action 
on  the  lien.^  It  has  also  been  decided  that,  when  authorized 
by  statute,  supplemental  liens  may  be  filed,  though  the  right 
may  have  been  lost  by  lapse  of  time.^  In  another  case,  how- 
ever, where  a  lien  had  been  lost  by  lapse  of  time  or  waiver, 
it  was  said  that,  to  hold  the  legislature  could  revive  and  re-es- 
tablish it  by  an  act  passed  after  the  time  had  elapsed,  within 
which  it  was  required  to  be  enforced,  would  be  to  allow  them 
to  act  directly  on  existing  rights  of  property ;  and  was 
claimed  to  be  a  very  different  question  from  that  which  con- 
cedes to  the  legislature  the  right  to  alter  or  modify  existing 
remedies.^ 

§  33.  LegislatiTe  Interpretation  of  Lien  Law.  —  A  legislative 
mandate  to  change  the  settled  interpretation  of  a  statute,  and 
uproot  titles  depending  on  past  adjudications,  or  a  legislative 
direction  to  perform  a  judicial  function  in  a  particular  way, 
has  been  decided  to  be  a  direct  violation  of  the  constitution, 
which  assigns  to  each  organ  of  the  government  its  exclusive 
function  and  a  limited  sphere  of  action.  A  court  cannot  be 
bound  by  a  mandate  to  decide  a  principle  or  a  cause  in  a  par- 
ticular way.  Such  a  mandate  would  be  a  usurpation  of  judi- 
cial power,  and  more  intolerable  in  its  exercise  than  a  legislative 
writ  of  error,  because  the  losing  party  would  be  concluded  by 
it  without  being  heard.  But  these  principles  are  only  appli- 
cable where  rights  have  accrued  upon  expressed  decisions. 
Until  the  judiciary  has  fixed  the  meaning  of  a  doubtful  law, 
the  legislature  has  a  right  to  explain  it.^ 

§  33  a.  Legislative  Power  to  create  Meohanica'  Liens.  —  There 
is  no  constitutional  objection  to  the  creation  by  legislatures  of 
statutory  liens  in  favor  of  mechanics,  under  the  circumstances 

1  Griffin  r.  McKenzie,  7  Ga.  163.  &  Steamboat  Thompeon  v.  Lewis,  31 

2  Weaver  v.  Sells,  10  Kan.  619.  Ala.  n.  a.  497. 

«  Edwards  v.  McCaddon,  20  Iowa,  «  O'Connor  v.  Warner,  4  W.  &  S. 
520.  (Fenn.)  223. 

«  Toung  V.  EUioU,  2  Fhila.  362. 
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and  limitations  .specified  iu  the  statutes  known  as  mechanics' 
lien  laws.^  Where  the  organic  act  of  a  Territory  provided 
"  that  the  legislative  power  of  the  Territory  shall  extend  to  all 
rightful  subjects  of  legislation,"  Ac,  it  was  held  that  its  legis- 
lature might  pass  a  meohanics*  lien  law.^ 

§  84.  Zbctra-terrltorial  LlenB.  —  A  statute  of  a  State  cannot 
create  a  lien  on  or  appropriate  any  property  beyond  its  juris- 
diction, or  provide  any  mode  of  proceeding  which  will  give 
extra-territorial  effect  to  such  procedure.*  As  between  its 
own  citizens  and  upon  property  within  its  jurisdiction,  a  State 
has  the  authority  to  declare  what  claims  or  indebtednesses  shall 
be  liens,  and  the  force  and  effect  of  those  liens.*  A  court  of 
one  State  has  no  power  to  create  a  lien  on  the  land  of  another 
State.*  Accordingly  it  has  been  decided  that  a  statute  pro- 
viding that  '*  any  person  who  shall  hereafter  perform  any 
labor  in  building,  &c.,  any  house,  upon  lands,  by  virtue  of 
any  contract  with  the  owner,"  &c.,  shall  have  a  lien,  can 
have  no.  extra-territorial  force.  It  was  intended  for  the  pro- 
tection of  those  who  performed  labor  or  furnished  materials 
within  the  State ;  therefore,  where  materials  were  purchased 
by,  and  delivered  to  the  owner  in  the  State  of  Connecticut, 
which  were  subsequently  placed  in  his  factory  in  New  York, 
it  was  held  that  there  was  no  lien.* 

1  Glacius  V.  Black,  67  N.  Y.  568.  «  Boyce  v.    Grundy,   9  Pet.   275; 

«  Alvordw.Hondrie,  2  Montana,  116.  Bunk  ».  St.  John,  29  Barb.  (N.  Y.) 

»  De  Witt  V.  Burnett,  8  Barb.  (N.  586. 
Y.)  89.  <  Biimingham  Iron  F.  v.  Glen  Cove 

*  Scott'a  Caae,  1  Abb.  (U.  S.)  886.  Co.,  78  N.  Y.  30. 


64  MEGHAllICS'  UEN  ON  SEAL  PfiOPESTT. 


CHAPTER  V. 

PEBSONS  ENTITLED  TO  LIEN. 

§  35.  Uen  dependent  on  Character  of  Work  —  Although  it  is 
declared  in  some  adjudications  that  the  mechanics'  lien  is  given 
to  secure  an  industrious  and  meritorious  class,  yet  on  exam- 
ination it  will  be  found  that  the  privilege  is  conferred  with 
reference  more  to  the  character  of  the  work  done  than  to  the 
persons  who  perform  it.     Unless  there  is  some  specific  designa- 
tion of  a  class  as  peculiarly  entitled  to  its  provisions,  the  law  will 
include  in  its  privileges  all  citizens  bestowing  their  labor  or 
furnishing  their  materials,  irrespective  of  their  character  as 
mechanics.     Thus,  where  a  law  provided  that  every  building 
should  be  subject  *'  to  the  payment  of  the  debts  by  reason  of 
any  work  done  or  materials  found  and  provided  by  any  brick- 
maker,  bricklayer,  stone-cutter,  &c.,  or  any  other  person  em- 
ployed in  furnishing  materials  for,"   &c.,   a   man  who  had 
furnished  bricks  which  he  owned,  though  not  a  brickmaker, 
was  entitled  to  the  lien.     The  lien  in  this  case  having  been 
given  in  general  and  comprehensive  terms  to  every  one,  with- 
out distinction,  "  employed  in  furnishing  materials,'*  there  was 
no  reason  why  regular  dealers  in  the  article,  or  workmen  bred 
to  the  particular  craft,  should  have  the  exclusive  benefit  of 
it.     There  are  mechanics  who  can  turn  their  hand  to  any- 
thing ;  and  there  is  the  same  reason  for  hypothecating  the 
product  of  a  bricklayer's  labor  for  wages  earned  as  a  carpenter 
as  there  would  be  for  wages  earned  in  his  proper  vocation ; 
and  a  dealer  pro  Mc  vice  would  seem  to  be  as  much  within 
the  reason  of  the  law  as  if  he  had  no  other  business.^     Under 
a  law  which  gave  the  lien  **  to  the  mechanic  or  undertaker 
who  shall  build  or  repair,  either  in  whole   or  in  part,  a 

^  SaToy  V.  Jones,  2  Rawle  (Penn.).  843. 


PEBSOlfS  EKTITLSD  TO  UEN.  55 

&0tt8&»  fixtures,  or  imiprovemelits,  or  who  shall  furnish  materials 
in  such  building  or  repairing,"  although,  in  one  oase,^  it  was 
held  that  this  lien  did  not  exist  in  favor  of  a  merchant  furnish- 
ing materials,  yet  subsequently  by  the  same  court  it  was  de- 
clared that  it  would  make  no  difference  whether  they  were 
furnished  by  a  merchant  or  mechanic ;  and  that  the  merchant 
who  purchased  the  materials  from  the  manufacturer,  and 
furnished  them  to  the  defendant,  would  be  as  much  entitled 
to  the  lien  as  the  manufacturer  who  furnished  them  directly 
to  him,  there  being  no  good  reason  for  any  distinction.^  So 
where  ^^  mechanics  shaU  have  liens  upon  the  property  of  their 
employers  for  labor  performed  and  for  materials  furnished,"' 
and  a  party  bought  a  range,  ^chandeliers,  &c.,  to  put  them  on 
the  owner's  premises,  it  was  held  if  the  plaintiff,  as  a  me- 
chanic, entered  into  a  contract  to  furnish  the  above  articles, 
and  as  such  furnished  them,  and  did  the  labor  to  put  them  in 
position,  that  he  was  entitled  to  a  lien  for  the  same  as  a  me- 
chanic, and  did  not  sustain  the  relation  simply  of  a  vendor.^ 

§  36.  Most  come  within  the  dass  provided  by  Ziaw.  —  The 
class  of  persons  entitled  to  the  lien-remedy  depends  primarily, 
as  in  other  matters  relating  to  this  subject,  upon  the  provisions 
of  the  particular  statute  creating  the  lien.  The  party  seeking  to 
avail  himself  of  its  privileges  must  clearly  show  that  he  is  of 
the  class  protected  by  its  terms.^  There  is  no  equity  in  the 
labor  he  has  performed,  or  materials  he  has  contributed  to  the 
improvement  of  the  e^state,  that  will  enable  the  courts  to  ex- 
tend to  a  party  the  benefits  conferred  upon  those  less  meri- 
torious. With  these  considerations  they  have  no  concern.  It 
is  a  matter  exclusively  for  the  legislative  will  to  determine 
who  shall  possess  the  right  to  enforce  the  lien.  And  although 
it  has  sometimes  been  the  case  that  unwise  legislation  has  in- 
cluded those  Vtho  should  not,  and  omitted  others  who  should, 
have  been  protected,  yet  it  has  been  declared  to  be  the  duty  of 
the  judiciary  to  administer  the  law  as  they  find  it,  trusting  to 

1  Greenwood  p.  Tennessee  Man.  Co.,  '  CoUini  v.  Nicolson,  51  Ga.  661. 

2  Swan  (Tenn.),  ISO.  *  Dano  v,  M.  0.  &  B.  B.  B.  Co.,  27 

*  E.  T.  Iron  Man.  Co.  o.  Bynum,  3  Ark.  667. 
Sneed  (Tenn.),  26& 
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8ubse(^uent  enactments  to  remedy  the  injustice.  Fortunately, 
the  system  is  gradually  assuming  perfection ;  and  all  those 
who  are  most  entitled  to  the  exercise  of  its  beneficial  provi- 
sions, compatible  with  the  ownership  of  property  and  the  para- 
mount rights  of  the  public,  have  been  generally  included 
within  its  principles.  Each  State  has  so  guarded  the  remedy 
as  to  prevent,  in  a  greater  or  less  degree,  the  evils  that  would 
necessarily  attend  the  indiscriminate  multiplication  of  liens  on 
real  estate.  The  contractor  seems  to  be  universally  secured 
by  the  lien.  In  most  of  the  States,  the  sub-contractor  and 
material-man  have  either  a  lien  given  them  directly  on  the 
land  and  building  to  secure  them  whatever  may  be  due  for 
their  work  and  materials,  or,  as  in  the  majority  of  laws,  a  right 
to  notify  the  owner  of  their  unpaid  claim  for  work  or  materials, 
with  a  right  of  lien  against  the  property  for  any  unpaid  balance 
which  at  the  service  of  the  notice  may  be  in  his  hands  and 
due  to  the  contractor,  or  else  simply  a  right  of  action,  without 
the  lien,  against  the  owner  for  such  unpaid  balance.  These 
same  provisions  are  extended  in  some  States  to  the  workman, 
but  generally  the  day  laborer  or  journeyman  has  no  such  privi- 
lege ;  yet  the  more  recent  legislation  tends  to  securing  his 
claim. 

§  37.  Non-residentB,  Ac,  —  Unless  there  is  some  express 
legislative  authority,  the  mechanics'  lien  laws  extend  to  non- 
residents as  well  as  residents.^  Indeed  it  may  well  be 
doubted,  if  a  statute  should  make  distinction  between  them, 
whether  it  would  not  be  in  conflict  with  the  Constitution  of 
the  United  States,  which  declares,  "  The  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  States."  These  words  are  of  very  comprehensive 
meaning,  and  protect  the  right  of  a  citizen  of  one  State, 
amoDg  other  things,  to  acquire  personal  property,  to  take  and 
hold  real  estate,  and  to  maintain  actions  in  the  courts  of  an- 
other State,  without  discrimination.*  A  distinction,  however, 
has  been  drawn  between  contracts  and  citizens,  it  being 

1  Greenwood  v.  Tennessee  Man.  Co.,        *  Ward  v,  Maryland,  12  Wall  418. 
2  Swan  (Tenn.),  130;  Atkins  v.  Little^ 
17  Minn.  358. 


tf. 


PERSONS  ENTITLED  TO  LIEN.  57 
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held  to  be  constitutional  to  discriminate  between  the  former ; 
as  where  a  law  gave  to  partners  inter  se  peculiar  rights,  pro- 
vided they  should  reside  within  the  State,  and  carry  on  the 
partnership  trade  there.  So  where  certain  privileges  attached 
upon  a  marriage  contract  to  be  performed  within  the  State.^ 
In  the  absence,  however,  of  discriminating  legislation,  it  is 
no  obJQption  to  the  enforcement  of  the  lien,  that  the  contract 
was  originally  made  to  be  performed  out  of  a  State,  if  it  be 
afterwards  changed  by  its  being  performed  in  the  State  by 
delivery  of  the  materials  therein.^ 

§  38.  MinorSp  Femes  Covert,  &c.  —  No  special  reference  is 
usually  made,  in  the  lien  laws,  to  the  legal  status  of  the  indi- 
viduals to  be  protected  by  the  remedy,  —  whether  minora^ 
femes  covert^  or  those  acting  in  a  fiduciary  character.  The 
only  limitation  to  the  right  would  seem  to  arise  by  implica- 
tion out  of  the  fact  that,  as  the  lien  is  essentially  dependent 
upon  the  existence  of  contract,  all  parties  to  it  must  be  capa- 
ble of  contracting.  But,  as  the  disability  of  a  minor  is  a  per- 
sonal privilege,  his  minority  will  avail  little  as  a  defence  to 
his  lien  where  a  party  has  received  his  services  or  materials.^ 
So,  if  articles  furnished  by  a  married  woman  are  a  part  of 
her  separate  property,  she  may,  when  allowed  by  the  local 
law,  sue  in  her  own  name  or  by  her  next  friend ;  or,  if  they 
be  the  property  of  the  husband,  he  may  avail  himself  of  the 
lien.  The  rules  of  law  applicable  to  their  rights  in  general 
will  obtain  in  the  enforcement  of  the  lien  in  their  behalf. 

§  39.  Owner  not  entitled  to  Uen  on  his  own  Building. —  A 
law  which  provides  that  '*  every  dwelling  shall  be  subject  to 
the  payment  of  the  debts  contracted  for  any  work,"  &c.,  does 
not  allow  an  owner  to  enforce  a  claim  against  his  own  build- 
ing, to  the  prejudice  of  third  persons.  Even  when  he  is  a 
member  of  a  voluntary  association  which  makes  the  improve- 
ment, he  is  postponed  until  the  payment  of  others  not  belong- 
ing to  the  organization.    The  members  of  a  voluntary  associ- 

1  Ckmner  v,  EUiott,  18  How.  (U.  S.)  (N.  Y.)  279;  Gates,  v.  Davenport,  29 

591  Barb.   (N.  T.)  160;    Whitemarsh   v. 

'  Atkins  V.  Little,  17  Minn.  358.  Hall,  8  Den.  (N.  Y.)  875. 
'  Van  Bramer  v.  Cooper,  2  Johns. 
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atioQ  not  incoi-porated  are  considered  as  partners  in  their 
relations  to  third  pei-sons ;  and  the  property  of  the  associa- 
tion must  be  appropriated  to  pay  the  debts  of  creditors  not 
members  of  the  association,  before  it  can  be  applied  to  the 
payment  of  the  claims  of  those  who  are  members ;  and  a  me- 
chanics* lien  filed  by  a  member  of  such  an  association  against 
a  building  erected  by  it  is  not  available  as  against  1;^e  liens 
of  others  not  members.  It  is  possible  that  persons  owning 
lots  of  ground,  and  erecting  buildings  on  them,  to  which  they 
furnish  work  and  materials,  may  file  liens  and  nftaintain  them 
among  themselves,-on  the  ground  that  they  are  in  equalijure^ 
and  to  be  considered  as  mutually  waiving  objections.  But 
that  a  person  can  enforce  a  lien  on  his  own  building,  at  the 
expense  of  third  pei-sons  who  hold  similar  liens  on  it  for 
debts  contracted  by  the  former  to  the  latter,  is  not  reconcilable 
with  law  or  equity*  At  law  the  lien  of  the  owner  would 
merge  in  the  property,  since  no  man  can  be  both  debtor  and 
creditor ;  and  equity  would  not  uphold  it,  in  order  to  place  in 
the  hands  of  the  owner  himself  a  portion  of  that  fund,  which 
ought  to  go  to  his  creditor,  whose  debt  was  contracted  on  the 
faith  of  that  fund'  In  such  a  case,  however,  where  the  work 
was  done  for  an  association  by  one  of  its  members,  there  is 
no  reason  why  he  should  not  be  paid  from  any  surplus  after 
satisfying  those  who  were  not  members.^  In  a  subsequent 
case,  where  an  owner  did  work  upon  his  own  building,  and 
a  judgment  was  recovered .  against  him,  and  subsequently 
thereto  he  employed  others  to  complete  what  he  had  begun, 
under  a  statute  which  preferred  the  mechanics'  lien  "  to  every 
other  lien  which  attached  subsequently  to  the  commencement 
of  such  building,"  the  mechanics  endeavored  to  avail  them«> 
selves  of  the  work  of  the  owner  to  give  their  own  a  relation 
to  the  commencement  of  the  building  by  him,  and  thus  obtain 
priority  over  the  judgment.  It  was  held  that,  as  to  what  was 
done  by  the  owner,  he  obtained  no  lien  by  it,  nor  could  he 
acquire  any  lien  by  any  work  he  could  do.  His  work  is  not 
within  the  law ;  and,  if  his  work  could  create  no  lien  in  his 
own  favor,  it  is  not  easy  to  see  how  it  could,  by  relation, 

1  Babb  v.  Reed,  6  Rawle  (Peim.)i  161. 
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carry  back  the  lien  of  otiier  workmen,  so  as  to  overreach  and 
ent  out  the  judgment  creditor  of  the  owner.^  So  if  a  husband 
at  his  own  instance,  expend  mouej  which  is  common  prop- 
erty in  building  a  house  on  land  the  separate  property  of  his 
wife,  he  has  no  lien  on  the  house  or  lot  therefor,  nor  have 
liis  creditors  after  his  decease.^ 

§  40.  ContFactor.  —  The  party  most  generally  secured  is  the 
contractor.  The  primaiy  meaning  of  the  word  "  contractor  " 
is  one  who  contracts,  one  of  the  parties  to  a  bargain.  He  who 
agrees  to  do  anything  for  another  is  a  contractor.^  This  gen- 
eral term,  however,  as  will  be  seen,  has  been  held  to  include 
either  those  who  have  made  contracts  directly  with  the  owner 
of  the  premises,  or  those  who  have  contracted  with  a  contrac- 
tor. In  this  treatise  it  will  be  understood  to  comprehend 
only  the  former,  the  other  being  designated  by  the  term  ^'sub- 
contractor." The  words  *' owner  "  and  **  contractor  "  denote 
two  pei'sons.  The  contractor  is  he  who  makes  a  contract  with 
the  owner ;  ^  the  latter,  as  generally  used  in  the  mechanics' 
lien  law,  is  the  correlative  of  contractor,  and  means  the  per- 
son who  employs  the  contractor,  and  for  whom  the  work  is 
done  under  the  contract.  A  party  furnishing  material  to  a 
railroad  company  under  a  contract  with  its  president  is  an 
"original  contractor."^  Asa  general  rule  the  construction 
of  these  words  is  to  be  governed  by  the  whole  context  of  the 
particular  statute  under  interpretation ;  thus,  where  '^  every 
original  contractor  within  sixty  days  after  the  completion  of 
his  contract,  and  every  person,  save  the  original  contractor 
must  within  thirty  days,"  &c.,  file  his  claim,  it  was  held  that 
material-men  furnishing  materials  for  the  construction  of  a 
building  under  a  contract  with  the  owner  and  persons  di- 
rectly employed  by  him  to  work  on  the  building,  were  not 
**  original  contractors."  ^  Where  parties  enter  into  a  build- 
ing contract,  though  it  may  stipulate  for  the  purchase  of 
the  premises  by  the  contractor,  it  does  not  prevent  the 

^  Stevenson  v.  Stonehill,  6  YHiart.  *  Simpson  v.  Dalrjmple,  11  Gush. 

(Penn.)  801.  (Mass.)  SOS. 

<  Peck  p.  Brummagin.  81  CaL  440.  ^  Hearne  v.  Chillicothe,  68  Mo.  824. 

*  Kent  p.  N.  Y.  Cent.  R.  R.  Co.,  12  «  Sparks  v.  Batte  Co.  Grav.  Ca,  65 

N.  Y.  62S.  Cal.  889. 
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relation  of  owner  and  contractor  from  being  established.^ 
Ou  the  other  hand,  it  was  held  that,  when  an  owner  of  land 
agrees  to  sell  it  to  another,  and  advances  him  money  with 
which  to  build  upon  the  premises  sold,  and,  after  completion 
of  the  houses,  the  builder  is  to  secure  the  purchase-price  and 
the  advances  by  mortgage,  the  relation  of  owner  and  con- 
tractor does  not  subsist  as  between  the  parties.  In  such 
cases  the  person  who  agrees  to  purchase,  builds  by  permission 
of  the  owner,  and  the  property  is  chargeable  with  the  lien 
until  the  deed  is  actually  delivered,  without  regai'd  to  the 
terms  of  the  contract  of  purchase.*  The  relation  of  owner 
and  contractor  cannot  be  inferred  against  an  express  agree- 
ment, although  the  owner  witnesses  the  progress  of  a  build- 
ing, and  advances  money  to  the  builder.*  Whenever  the  lien 
is  given  to  those  who  contract  with  an  owner  or  his  agent, 
the  law  covers  the  case  of  a  contractor  performing  labor  or 
furnishing  materials ;  as  where  an  act  provides  that  "  any  per- 
son who,  by  virtue  of  any  contract  with  the  owner,"  shall 
perform  an)^  labor  or  furnish  any  materials,  may  acquire  a 
lien.  So  when  the  phi*aseology  of  the  statute  is  "  any  person 
performing  labor  or  furnishing  materials  on  a  contract  with 
the  proprietor  "  may  have  the  lien,  the  contractor  is  univer- 
sally  held  to  be  entitled  to  this  remedy.*  Again,  the  term 
"general  contractor"  in  a  lien  law,  where  the  same  person  is 
subsequently  designated  as  "  contractor ; "  includes  all  per- 
sons furnishing  materials  for  or  doing  work,  under  a  contract 
made  by  such  persons  directly  with  the  owner  of  the  build- 
ing.^ If  the  act  provide  "  whenever  any  building,  turnpike, 
railroad,  &c.,  shall  be  constructed  by  contract  with  or  at  the 
request  of  the  owner  thereof,  &c.,  such  building,  &c.,  shall 
stand  pledged  for  all  work  done  in  the  construction,  which 
shall  have  been  furnished  by  any  person  who  has  contracted 

1  McDermott  v.  Palmer,  11  Barb,  and  in  his  name  and  on  his  credit,  al- 

(N.  Y.)  9.  though  the  contractor  may  have  paid 

3  Gates  V.  Whitcomb,  11  Supreme  for  them  out  of  his  own  funds.    Eerby 

Ct.  (N.  r.)  137.  V.  Daly,  45  N.  Y.  84. 

*  Walker  v.  Paine,  2  E.  D.  Smith         «  Shotwell  v.  Kilgore.  26  Miss.  126. 
(N.  Y.),662.    The  lien  does  not  extend         •  Merch.  &  Mech.  Saving  Bank  v, 

to  materials  and  lalK>r  procured  by  a  Dashiell,  25  Gratt  (Va.)  616. 
contractor  as  the  agent  of  the  owner, 
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or  been  requested  to  construct,"  &c.,  the  contractor  is  entitled 
to  a  lien  upon  the  estate  for  not  only  his  own  personal  labor, 
but  for  the  labor  of  all  employed  by  him  in  such  construction. 
The  legislature  must  have  contemplated,  and  the  above  act  eyi- 
deiitly  does  contemplate,  a  contract  for  the  erection  and  entire 
construction  of  buildings,  turnpikes,  &c.  To  do  the  entire  la- 
bor would  be  impossible  and  beyond  the  strength  of  a  single  in- 
dividual, and,  if  it  were  posssible,  could  not  be  accomplished 
in  any  reasonable  time.  He  must  necessarily  furnish  labor 
in  addition  to  his  own  work,  to  render  his  own  of  an  essen- 
tial service  to  his  employer.  A  contract  to  erect  and  com- 
plete a  dwelling-house  would  require  the  labor  of  many  dif- 
ferent persons,  of  different  mechanical  pursuits, —  the  house- 
wright,  the  painter,  mason,  &c.  The  contractor  would  not 
combine  all  these,  yet  he  is  employed  to  do  the  work  of  all 
and  each  of  them.  Neither  does  it  furnish  any  argument 
against  this  view  of  the  provisions  of  the  act,  that  a  lien  is 
given  to  the  journeymen  or  other  laborers  employed  by  the 
original  contractor.  This  is  a  right  entirely  subordinate  to 
that  of  the  contractor.  They  do  not  contract  with  the 
owner  of  the  estate,  and  acquire  no  right  of  action  at  com- 
mon law  against  him,  but  only  against  their  immediate  em- 
ployer. The  contractor  has  his  election  to  bring  his  action 
at  law  or  proceed  by  petition  to  enforce  the  lien.  They  have 
no  such  election  as  to  the  owner  of  the  estate.  They  may, 
however,  decline  trusting  entirely  to  the  solvency  of  their 
employer,  and  look  to  the  estate.  But  in  that  case  they  pro- 
ceed against  the  estate  only,  and  not  against  the  owner. 
The  effect  of  such  a  proceeding  on  their  part  would  be  to  di- 
minish the  lien  of  the  contractor  pro  tanto.  Neither  is  it  ma- 
terial whether  all  the  labor  is  performed  upon  the  estate  or 
in  the  workshop  or  elsewhere,  if  it  finally  goes  into  the  work 
contracted  for.  The  labor,  wherever  done,  equally  becomes 
a  part  of  the  repairs  and  improvements  made  upon  the  estate. 
The  labor  upon  the  material  before  it  is  annexed  becomes 
part  of  the  labor  of  improvement  when  annexed.  The  ques- 
tion in  such  case  is,  Did  the  contractor  procure  the  labor  for 
which  he  charges  in  his  account  at  his  own  expense,  and 
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in  tlie  prosecution  of  the  work  contracted  for,  and,  if  he  did, 
be  has  a  lien  to  secure  its  payment.  Such  an  act  not  only 
secures  the  contractor  for  the  labor  he  has  procured,  but 
also  for  all  materials  used  by  him  in  the  construction.^ 

§  41.  Wlien  Coatniotor  not  •ntitled. —  But  where  Congress 
had  passed  a  law  that  every  building  '^  shall  be  subject  to  the 
payment  of  the  debts  contracted  for,  or  by  reason  of  any 
work  done,  &c,  by  any  brickmaker,  bricklayer,  carpenter, 
painter,  lumber-merchant,  &c.,  or  any  other  person  employed 
in  furnishing  materials,  &c.,  it  was  held  that  a  master- 
builder,  undertaker,  or  contractor  who  undertakes,  by  con- 
tract with  the  owner,  to  erect  a  building  or  some  part  or 
portion  thereof,  on  certain  terms,  does  not  come  within  the 
letter  or  spirit  of  the  act,  or  within  any  of  the  classes  enu- 
merated as  entitled  to  this  special  remedy.  Such  persons  are 
said  to  have  an  opportunity,  and  are  capable  of  obtaining 
their  own  securities.  They  do  not  labor  as  mechanics,  but 
superintend  work  done  by  others.  They  are  not  tradesmen 
in  lumber  or  other  materials  for  buildings,  but  employ  others 
to  furnish  materials.  If  such  contractor  should  by  accident 
be  a  carpenter,  or  an  owner  or  vendor  of  lumber,  yet  he  deals 
not  with  the  owner  in  this  capacity,  but  as  an  undertaker, 
who  has  covenanted  for  his  own  securities.  The  court  fur- 
ther say  the  title  of  this  act  shows  its  policy  and  intention. 
It  is  to  secure,  to  ^^  mechanics,  and  others,  payment  for  labor 
done  and  materials  found ; "  and  the  persons  enumerated  are' 
plainly  those  mechanics  and  tradesmen  whose  personal  labor 
or  property  has  been  incorporated  into  the  building,  and 
not  the  agents,  supervisors,  undertakers,  or  contractors  who 
employed  them.  The  contractor,  not  being  enumerated 
among  those  entitled,  cannot  claim  its  benefits.  The  aim 
and  policy  of  the  act  is  also  obvious.  Experience  had  shown 
that  mechanics  and  tradesmen,  who  furnish  labor  and  mate- 
rials for  the  construction  of  buildings  are  often  defmuded  by 
insolvent  owners  and  dishonest  contractors.  Many  build 
houses  on  speculation ;  and,  after  the  labor  of  the  mechanic 
and  the  materials  are  incorporated  into  them,  the  owner 

I  Sweet  et  al.  v.  James,  2  B.  I  270;  Singeriy  o.  Doerr,  62  Pean.  9. 


PERSONS  ENTITLED  TO  LIEK.  68 

becomes  insolvent,  and  sells  the  bnildings,  or  encumbers 
them  with  Hens ;  and  thus  one  portion  of  his  creditors  is  paid 
at  the  expense  of  the  labor  and  property  of  others.  Or  the 
solvent  owner,  who  builds  by  the  agency  of  a  contractor  or 
middle-man,  pays  his  price  and  receives  his  building,  without 
troubling  himself  to  inquire  what  has  been  the  fate  of  those 
whose  labor  or  means  have  constructed  it.  These  evils  re- 
quired a  remedy,  and  such  a  one  as  is  given  by  this  act.  Its 
object  is,  not  to  secure  contractors,  who  can  take  care  of 
themselves,  but  those  who  may  suffer  loss  by  confiding  in 
them.  It  is  not  the  merit  of  the  contractor  that  gave  rise  to 
the  system,  but  the  protection  of  those  who  might  be  wronged 
by  him  if  the  owner  were  not  compelled  thus  to  take  care  of 
their  inter^ts  before  he  pays  away  the  price  stipulated.  But 
the  contractor  is  neither  within  the  letter  nor  the  spirit  of 
such  an  act.^ 

§  42.  Same.  —  The  foregoing  decision  cited  with  approval 
the  two  following,  which  interpreted  identical  phraseology ; 
in  the  earlier  of  which  it  was  said  that  were  the  contractor,  as 
well  as  the  mechanic  or  material-man,  allowed  to  file  a  lien, 
there  might  be  double  liens  and  possibly  double  recoveries, 
which  the  law  does  not  tolerate.  By  reason  of  the  novelty  of 
the  subject  it  happened  that  the  first  act  fell  short  of  the 
object  in  omitting  to  secure  those  who,  bargaining  wjth  a 
middle-man,  had  not  an  opportunity  to  secure  themselves,  in 
consequence  of  which  it  was  displaced  by  a  subsequent  act, 
which  provided  for  those  who  directly  furnished  materials  and 
labor,  and  not  for  the  middle-man,  who  took  his  own  security, 
and  furnished  nothing  but  his  superintendence  and  skill  as  an 
undertaker.  The  contractors,  therefore,  had  no  right  to  file 
for  anything  pursuant  to  their  contract  a9  undertakers ;  though 
they  might  have  done  so  for  any  additional  work  or  materials 
directly  furnished  by  themselves.'  Again,  it  was  held  that 
the  point  was  not  new.  One  who  furnishes  nothing  but  his 
superintendence  and  skill  as  an  undertaker  has  no  right  to 
file  a  lien  for  anything  in  pursuance  of  his  contract  as  such. 

1  Winder   v.   Caldwell,    14    How.        >  Jones  v.  Shawan,  4  Watts  &  S. 
(U.  8.)  484.  (Penn.)  267. 
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The  contractor  agreed  to  furnish  all  the  materials  and  erect  the 
buildings  for  a  fixed  price,  and  it  is  to  such  a  state  of  things 
that  these  remarks  are  intended  to  apply.  Can,  said  the 
court,  an  individual  stand  in  the  double  character  of  contractor 
and  material-man  ?  There  is  no  good  reason  why  he  should. 
If  he  is  entitled  to  file  a  lien,  it  must  be  when  the  contract  is 
made ;  for  it  is  very  plain  that  nothing  he  can  do  afterwards 
can  alter  his  position,  nor  can  he,  under  the  pretext  that  he 
furnished  the  materials  as  well  as  superintended  the  work, 
burden  the  property  with  a  double  lien.  What  is  it  to  the 
owner,  in  what  way  he  procures  the  materials  or  finds  the 
labor,  whether  it  be  by  purchase  or  out  of  his  own  stores, 
whether  by  his  own  labor  or  the  labor  of  others  whom  he  hires 
for  that  purpose?  The  owner  has  a  right  to  take  it  for 
granted,  when  there  is  no  stipulation  to  the  contrary,  that  the 
contractor  is  satisfied  with  the  security  for  the  faithful  per- 
formance of  the  contract ;  for  when  the  bargain  is  made,  or 
before  he  commences  the  work,  it  is  the  proper  time  to  exact 
real  or  personal  security  if  he  require  it,  or  to  depend,  as  he 
may  in  many  cases,  with  confidence  on  the  known  ability  and 
integrity  of  the  owner.  As  the  case  does  not  come  within  the 
mischief,  it  should  not  be  extended  by  construction  t  for, 
without  being  additionally  burdened,  owners  desirous  of  im- 
proving their  estates  are  already  exposed  to  great  risks,  which 
can  only  be  avoided,  if  at  all,  by  extreme  care  and  caution.^ 
And  subsequently  to  the  same  effect.  If  ever  human  statute 
disclosed  an  intention  not  to  be  mistaken,  the  above  shows  that 
the  contractor  whom  it  ordered  to  stand  as  a  respondent  should 
not  in  any  case  assume  the  attitude  of  a  demandant.  And 
there  was  cogent  reason  why  he  should  not ;  for,  unlike  those 
who  dealt  with  him  as  a  middle-man,  he  had  an  opportunity 
to  secure  himself  by  his  contract  with  his  employer,  and,  if  he 
omitted  to  embrace  it,  the  fault  was  his  own.  It  was  the 
frequency  of  loss  sustained  by  mechanicsf  and  dealers,  in  con- 
sequence of  the  employment  of  this  kind  of  agent,  which  first 
induced  the  legislature  to  give  them  a  lien  on  the  building ;  for 
if  the  owner  of  the  ground  had  continued  to  be  his  own 

1  Hoatz  V.  Patterson,  6  Watts  &  S.  (Penn.)  638. 
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inaster-buildef ,  as  lie  was  in  the  primitive  days  of  the  province, 
those  who  dealt  with  him  would  have  had  no  juster  claim  to 
such  a  lien  than  the  ploughman  of  another's  field  would  have 
to  a  lieu  on  the  crop.  If  to  the  legitimate  liens  the  contractor 
had  been  allowed  to  add  a  particular  lien  of  his  own,  there 
would  have  been  a  scuffle  between  him  and  the  furnisher  of 
the  labor  or  material  for  the  pay,  in  which  the  court  would 
have  been  employed  to  determine,  not  whether  the  article 
had  been  furnished  on  the  credit  of  the  building,  but  whether 
the  contractor  had  made  it  his  own  by  having  paid  for  it ; 
and  that  would  have  involved  a  variety  of  matter  of  account, 
set-off,  and  dealings  between  him  and  his  competitors.^ 

The  foregoing  decisions  have  been  given  to  show  the-  con- 
struction of  the  particular  phraseology  employed.  It  was 
found  necessary  both  by  Congress  and  the  legislature  of  Penn- 
sylvania to  amend  their  legislation,  —  the  former  did  so,  by 
passing  an  act  taking  away  the  lien  from  the  laborer  and 
material-man,  and  extending  it  to  the  contractor ;  ^  the  latter, 
by  including  the  contractor  in  the  same  provisions  as  the 
others.^  In  a  somewhat  similar  case,  where  the  law  gives  ^^  all 
mechanics  of  every  sort "  a  lien,  the  complaint  was  held  defec- 
tive which  described  the  parties  seeking  to  enforce  the  lien 
as  '^  partners  and  contractors."  But  such  error  may,  when 
the  statute  allows,  be  amended.  Contractors  are  hot  per  se 
mechanics.  They  may  be,  however,  and  when  such  a  com- 
plaint is  amended  and  declared  upon  as  ^  mechanics*,'*  parol 
evidence  is  admissible  to  show  that  the  contract  was  made 
with  them  in  their  character  of  mechanics,  and  not  as  con- 
tractors.    This  is  always  a  question  for  the  jury.^ 

§  43.  Not  dependent  on  Payment  of  T77orkmen,  Ao.  —  When 
a  lien  is  given  to  those  only  whose  debts  accrued  on  a  contract 
made  with  the  owner,  a  person  who  does  the  work  agreeably 
to  his  contract  with  the  owner  has  a  lien,  whether  he  has  paid 
the  workmen  who  assisted  him  or  not.'^  The  lien  is  not  lost 
by  contractors  in  consequence  of  a  dissolution  of  their  co- 

1  Bolton  9.  Johns,  6  Penn.  145.  ^  Sarannah  Co.  v.  Grant,  66  Oa. 

>  Act  of  Congress,  Feb.  2, 1859;  11    08;  Sarannah  o.  Callahan,  49  Ga.  506. 
Stat  at  Large,  376.  >  Southwlck  v.  Packet  Boat  Clyde, 

*  Act  of  June  16, 1886.  6  Blackf.  (lod.)  148. 
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partnership,  as  it  is  competent,  after  the  dissolution,  for  the 
parties  to  carry  out  a  contract  previously  made  and  in  part 
performed.  To  that  extent  the  partnership  would  be  consid- 
ered in  law  as  still  existing.^  Nor  by  reason  of  the  death  of 
the  contractor.'  A  party  also  may  avail  himself  of  the  lien, 
though  he  stipulates  against  it  being  filed  by  ^'  any  other  per- 
son or  sub-contractor."  * 

§  44.  Bub-contractor.  —  A  sub-con  tractor  is  one  who  has 
entered  into  a  contract,  express  or  implied,  for  the  perform- 
ance of. an  act  with  a  person  who  has  already  contracted  for 
its  performance.  Where  there  is  no  contract  between  the 
principal  parties  there  can  be  no  sub-contractor.^  The  term 
^'  contractor,"  however,  when  used  in  a  statute,  may  either 
include  or  exclude  a  sub-contractor  in  its  signification,  accord- 
ing as  its  context  may  demand.  For  example,  where  a  law 
provided  that  '^  as  often  as  any  contractor  for  the  construction 
of  any  part  of  a  railroad  which  is  in  progress  of  construction 
shall  be  indebted  to  any  laborer,  such  laborer  may  give  notice 
of  such  indebtedness  to  said  company,  and  said  company  shall 
thereupon  become  liable  to  pay  such  laborer,"  though  the 
primary  meaning  of  the  word  '^  contractor  "  signifies  one  who 
contracts,  this  statute  does  not  restrict  the  term  *'  contvactor" 
to  one  who  makes  the  contract  with  the  railroad  ;  nor  is  there 
anything  in  its  context  which  thus  limits  the  term.  A  party 
may  not  have  entered  into  a  contract  with  the  company ; 
still,  if  he  has  entered  into  such  contract  with  any  one,  he  is 
a  contractor.  The  statute  does  not  use  the  term  "  sub-con- 
tractor," which  is  sometimes  used,  though  the  word  is  not  to 
be  found  in  Webster's  Dictionary.  Considering  the  whole 
.section,  and  in  view  of  the  entire  statute,  it  is  clear  that  the 
legislature  intended  to  make  provision  for  the  payment  of  all 
laborers  who  should  perform  work  in  constructiug  the  road, 
for  any  contractor,  whether  such  contractor  entered  into  a 
contract  immediately  with  the  company  or  with  one  who  had 
thus  contracted  with  the  company.     The  statute  is  remedial, 

1  Holmes  v.  Shandt,  20  Mim.  689.  *  Young  n.  LTman,  9  Penn.  449. 

*  Telfer  v.   Kiented,   9   Abb.  Pr.         ^  McGinnist  o.  Purriogton,  43  Coon. 
(N.  Y.)  41S.  143. 
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and  was  designed  within  safe  limits  to  enable  the  laborer  who 
had  not  been  paid  by  his  immediate  employer  to  resort  to  the 
railroad  company;  and  the  term  "contractor"  therefore  in- 
cludes a  sub-contractor.^  Under  a  similar  statute  in  Missouri 
the  same  construction  was  given.^ 

-  But  if  it  appear  from  the  context  of  the  law  that  the  term 
*<  contractor  "  is  used  in  a  more  limited  sense,  a  sub-contractor 
will  be  excluded.  Thus,  a  statute  whereby  it  is  enacted  that 
*•  any  person  who  shall,  by  contract  with  the  owner  of  any 
piece  of  land,  furnish  labor  or  materials  for  erecting  or  repair- 
ing any  building,  shall  have  a  lien  upon  the  land  for  the 
amount  due  to  him  for  such  labor  or  materials,"  creates  a  lien 
in  favor  only  of  persons  performing  labor  or  providing  mate- 
rials at  the  instance  of  the  owner  of  the  property.  Its  benefits 
are  not  extended  to  those  rendering  services  or  fui*nishing 
materials  on  account  of  the  contractor.^  It  may  be  stated, 
that  when  both  contractor  and  sub-contractor  are  mentioned, 
and  the  statute  draws  no  distinction  between  them,  the  same 
construction  applies  to  each.^ 

§  45.  Uen  of  Sub-contractor  must  be  provided  by  Law. —  But 
few  presumptions  are  made  in  favor  of  sub-contractors,  and 
they  must  invariably  show  that  they  come  within  the  plain 
words  of  the  law.  When  they  do  pot,  they  will  be  excluded 
from  its  benefits.  Thus,  where  all  the  previous  statutes  of  a 
State  contemplated  a  lien  only  in  favor  of  an  original  contrac- 
tor, with  the  right  to  a  sub-contractor  to  give  notice  to  the 
owner  of  his  claim,  and  then  bring  a  personal  action  against 
the  owner  for  the  unpaid  balance,  it  was  held  that  a  law  pro- 
viding that  "  any  person  or  firm,  artisan  or  mechanic,  who 
may  labor  or  furnish  materials  to  erect  any  house  shall  have  a  + 
lien,"  &c.  did  not  extend  the  lien  to  sub-contractors  on  the 
ground  that  the  provisions  of  the  law  ought  to  be  positive  and 
express  to  authorize  an  unlimited  lien  on  an  owner's  property, 
where  there  was  no  privity  of  contract,  and  irrespective  of 

»  Kent  V.  N.  T.  Cent.  R.  R.  Co.,  12  »  Dawson  v,  Harrington,  12  ni.  800. 

N.  Y.  62a  «  Donnelly  ».  Libbv,   1   Sweeney 

*  Petera  p.  St  Louis  4  Iron  Mt.  R.  (N.  T.),  269.                 • 
R.,  21  Mo.  680. 
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the  amount  of  the  original  contract^  Ag^in,  where  an  act 
provided  that  '^  when  any  building  shall  be  ereoted  in  whole 
or  in  part  bj  contract  in  writing,  such  building  and  the  land 
whereon  it  stands  shall  be  liable  to  the  contractor  alone  for 
work,"  &c.,  its  plain  design  is  to  exempt  buildings  erected  by 
contract  from  the  encumbrance  of  all  liens,  except  those  of 
the  contractor  himself «'  Where,  in  order  to  create  a  lien,  the 
debt  must  be  due,  ^^  by  virtue  of  an  agreement  with,  or  by 
consent  of  the  owner  of  such  building,  or  by  virtue  of  an 
agreement  with,  or  by  consent  of  some  person  having  authority 
from,  or  rightfully  acting  for,  such  owner  in  procuring  such 
labor,"  and  a  contractor  undertakes  to  build  a  house  and  to 
furnish  all  labor  at  his  own  cost,  a  mechanic  employed  by  him 
without  the  owner's  consent  has,  for  his  labor,  no  lien  on  the 
building  erected.*  So,  if  the  lien  law  enact  that  there  shall 
be  ^^  a  lien  for  the  payment  of  what  may  be  due  from  the  pro* 
prietor,"  although  this  language  is  very  comprehensive,  and, 
literally  read,  is  perhaps  sufficient  to  embrace  the  claims  of 
sub-contractors ;  yet  it  was  declared  that  it  should  have  a 
reasonable  construction,  and,  aa  there  was  no  privity  between 
a  sub-contractor  and  the  proprietor,  no  liability  existed  on 
his  part  to  pay  the  contractor's  debts,  unless  it  was  created 
by  statute.  This  statute  gave  a  lien  for  what  might  be  due 
to  any  person  from  the  proprietor.  But,  unless  it  was  the 
object  of  the  statute  to  transfer  the  contractor's  debt  to  Uie 
sub-contractor,  there  was  nothing  due  from  the  proprietor  to 
the  sub-contractor,  and,  of  course,  nothing  on  which  to  found 
a  lien ;  and  it  therefore  did  not  extend  to  sub-contractors.^ 
To  the  same  efiect,  when  the  law  is  that  the  labor  must  be 
furnished  '^  by  virtue  of  a  contract  or  agreement  with  the 
owner  or  agent  thereof,"  a  lien  can  only  arise  in  favor  of  the 
original  contractor,  or  those  who  may  stand  in  his  place  under 
the  contract.^  Again,  ^^  every  master  mechanic,  artificer,  &c., 
who  shall  erect  any  building,  shall  have  a  lien  for  the  amount 

>  Shieldg  V,  Morrow,  61  Tex.  308.  *  Comodated  Preft.  Soc.  v.  Staples, 

«  Ajres  V.  Berere/l  Dutch.  (N.J.)  23  Conn.  644. 
474.  *  Toledo  Novelty  Works  ».  Bem- 

s  Murray  9.  Earle,  13  8.  C.  (Shand)  heimer,  8  Minn.  118. 
87. 
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due,  provided  a  memorandum  in  writing,  in  the  nature  of  a 
contract,  be  signed  by  the  parties  to  such  contract  and  the  pro- 
prietor of  the  premises,  or  some  other  person  lawfully  author- 
ized in  writing  by  them,"  such  law  applies  only  to  building 
contracts  directly  with  the  proprietor  of  the  premises,  and 
does  not  apply  to  a  subcontract  with  the  immediate  con- 
tractor, though  guaranteed  by  the  owner  of  the  premises  ;  the 
court  observing  that  a  party  should  not  be  construed  to  give 
a  specific  lien  when  none  is  created  by  his  own  deed,  unless 
it  exists  by  usages  of  trade  or  the  express  provisions  of  law.^ 
And  although  some  expressions  in  a  statute  are  so  broad  as  in 
themselves  to  favor  the  idea  that  the  legislature  intended  to 
give  the  right  of  lien  to  any  one  who  performed  work  upon 
the  building,  by  whomsoever  employed,  yet  when  the  remedy 
would  be  impracticable  and  unjust,  these  circumstances  will 
control,  and  the  lien  will  be  considered  as  given  only  to  those 
who  contract  with  the  owner  of  the  building,  or  have  a  claim 
against  him  for  their  labor,  and  not  to  workmen  employed  by 
contractors,  and  between  whom  and  the  owner  there  is  no 
privity  of  contract.  So,  when  a  school  district  was  sum- 
moned as  the  trustee  of  one  who  had  built  their  school-house, 
and  to  whom  they  were  indebted  therefor,  workmen,  who  had 
been  employed  by  such  contractor  upon  the  building,  and 
who  had  filed  their  claims  against  him  in  the  town-clerk's 
office,  obtained  judgment  thereon,  and  caused  the  same  to  be 
recorded,  all  in  conformity  with  the  laws  regulating  mechan- 
ics* Hens,  did  not  thereby  gain  any  lien  upon  the  building,  or 
claim  to  the  money  due  from  the  district  to  the  contractor  ; 
and  they  could  not,  by  entering  as  claimants  in  the  trustee 
suit,  defeat  the  attachment  of  the  indebtedness  of  the  district 
to  the  contractor  by  a  creditor  of  the  latter.'^  This  matter, 
however,  rests  with  the  legislature  of  each  State,  and  where 
a  statute  gives  the  sub-contractor  an  absolute  lien  against 
the  owner  until  sixty  days  after  work  done,  except  only  the 
amount  shall  not  exceed  the  original  contract,  the  sub-contrac- 
tor is  not  bound  by  the  other  terms  of  the  contract  between 

1  Kelley  v.  Bank  of  South  CtrolinA,        *  Qreanongb    v.  Nichols,  80  Vt 
1  McMuU.  Cb.  481.  768. 
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owner  and  contractx>r.^  So,  if  a  law  gives  ^^any  person 
who  shall  perform  any  labor,  and  any  person  who  shall 
furnish  any  materials  in  ereoting,"  &c.,  ^^a  lien  for  the 
value  of  such  labor,  &c.,  upon  such  house,  &c.,  and  upon 
the  lot,  upon  which  the  same  shall  stand,  to  the  extent  of 
the  right,  title,  and  interest  of  the  owner  of  the  property," 
it  gives  the  lien  to  every  person  who  does  work,  without  re- 
gard to  the  person  upon  whose  credit  it  was  done.  But  it 
has  been  held  that  laws  of  such  character  seriously  interfere 
with  the  alienation  of  such  land  and  create  great  difficulty 
and  embarrassment  in  procuring  loans  to  be  secured  by  a 
mortgage  thereon.  There  is  no  reason  why  such  a  class  of 
creditors  should  be  entitled  to  the  guardianship  and  aid  of 
the  State  by  granting  them  a  security  for  their  debts  on  the 
lands  of  another  against  his  will  and  in  restraint  of  the  free 
enjoyment  thereof,  and  such  a  law  should  not  be  extended 
beyond  its  plain  terms.  The  lien,  however,  given  by  said 
act,  where  the  owner  has  not  himself  contracted  the  debt,  only 
extends  to  the  amount  due  and  payable  by  him  at  the  time 
of  filing  notice,  and  this  after  deducting  matters  allowable  by 
way  of  recoupment  or  counter-claim  arising  out  of  the  con- 
tract between  the  owner  and  contractor,  and  which  would  be 
available  against  the  contractor  in  an  action  by  him.^ 

§  46.  Material-man.  —  It  has  become  the  settled  policy  of 
nearly  all  the  States  to  secure  the  material-man  equally  with 
the  sub-contractor.  His  property  enters  into  the  edifice,  and 
contributes  with  the  labor  of  the  mechanic  to  its  increased 
value.  Without  the  materials  for  construction  there  would  be 
no  opportunity  for  the  expenditure  of  labor.  Every  building 
consists  of  these  materials  wrought  upon  and  placed  in  defi- 
nite structural  positions,  and  without  them  there  could  be  no 
building.  Hence  the  justice  and  necessity  of  giving,  to  him 
who  performs  so  important  a  part  in  the  erection  of  every 
improvement,  a  remedy  equally  efficient  with  that  possessed 
by  the  mechanic.  In  the  early  history  of  this  law,  this  claim 
was  not  always  recognized,  and  in  some  jurisdictions  the  lien 

^  Clough  V.  McDonald,  18  Kao.  114.        *  Chenej  v.  Troy  Hotp.  Am.,  05 

N.  T.  282. 
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for  materials  was  confined  alone  to  the  contractor  and  me- 
chanic who  supplied  them  in  conjunction  with  the  work  they 
performed.  This  distinction  has  been  generally  abolished, 
and  the  lien  extended  to  the  merchant  or  other  person  who 
furnishes  the  materials,  irrespective  of  any  other  relation  to 
the  work.  It  will  therefore  be  found  that  the  principles  and 
decisions  referred  to  in  the  preceding  and  subsequent  sections 
relating  to  sub-contractors  are  equally  applicable,  and  for  the 
most  part  refer  as  well  to  the  material-man. 

§  47.  Material-man  moat  oome  within  the  Iiaw.  —  The  ma- 
terial-man, as  others,  must  show  that  he  is  of  the  class  the 
lien  was  intended  to  protect.  Illustrative  of  this  general  prop- 
osition the  following  decisions  may  be  found :  ^'  When  ^ny 
mechanic  or  undertaker,  by  special  contract  with  the  owner  of 
any  lot,  or  his  agent,  shall  upon  said  land  construct,  either  in 
whole  or  in  part,  or  furnish  materials  in  the  construction  of 
any  house,  fixtures^  or  improvements,  such  mechanic  or  un- 
dertaker shall  have  a  lien,"  ko.  This  lien  is  given  to  the  me- 
chanic or  undertaker,  both  for  work  done  by  himself  or  others 
under  him,  and  for  the  materials  such  mechanic  who  contracts 
to  erect  the  building,  or  any  other  person  who  may  under- 
take it,  shall  furnish,  but  does  not  apply  to  the  person  from 
whom  the  undertaker  may  get  the  materials,  or  give  him  any 
lien.^  So,  where  a  code  gives  a  lien  *^  in  fstvor  of  the  me- 
chanic "  who  does  the  work  or  furnishes  the  materials,  no 
lien  exists  in  favor  of  a  person  who  is  not  a  mechanic,  for 
merely  having  furnished  the  materials  without  having  aided 
in.  the  construction.'  **  All  artisans,  builders,  and  mechanics 
of  every  description,  who  shall  perform  any  work  and  labor  on 
any  building,  shall  have  an  absolute  lien  on  such  building  for 
sach  work  and  labor,  as  well  as  for  materials  furnished  by  them 
in  and  about  such  work  and  labor.*'  A  lumber-man  is  not 
an  artisan,  a  builder,  or  a  mechanic ;  and  to  no  other  does  this 
statute  extend  a  lien  upon  a  building.  That  a  mechanic  or 
builder  may  include  in  his  lien  the  price  for  materials  fur- 
nished for  the  building,  is  his  privilege ;  but  that  is  no  reason 

*  Greenwood  «.  TeniL  Man.  Co.,  2  s  Ailman  p,  Corban,  4  Bazt  (Tenn.) 
Swan  (Tenn.),  ISa  7i. 
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why  one  who  fumiaheB  materuJs,  without  doing  anj  work, 
should  have  a  lien.  A  man  who  sells  lumber  for  a  house  has 
tio  lien  upon  it,  any  more  than  a  merchant  who  sells  nails  to 
be  used  in  the  building,  and  neither  has  a  lien,  because  the 
statute  does  not  give  it  to  him ;  while  the  mechanic  has  a 
lien  for  the  same,  or  any  Other  articles  he  may  furnish,  in 
consequence  of  his  labor  performed  upon  the  house,  because 
the  statute  does  giye  him  such  lien*  The  law  must  be  ap- 
plied as  it  exists ;  and  there  is  no  power  in  the  courts  to 
extend  a  statute,  restricted  in  terms  to  a  particular  class 
of  persons,  to  a  man  not  in  that  class*^  A  law  giving 
the  lien  to  ^^  mechanics  and  artisans  "  does  not  extend  to 
material-men.^  To  the  same  effect  it  was  held,  when  "  every 
mechanic,  workman,  or  other  person,  doing  or  performing 
aby  work  towards  the  erecting  of  any  building,  whether  as 
journeyman,  laborer,  cartman,  sub-contractor,  or  otherwise, 
should  have  the  lien,"  &c.,  a  lumber  dealer,  furnishing  materi- 
als to  a  contractor,  is  not  a  pei*son  '^  doing  or  performing  work 
towards  the  erection  of  the  building,^'  within  the  meaning  of 
this  law ;  notwithstanding  that,  in  respect  to  a  portion  of  the 
lumber  furnished,  he  caused  it  to  be  dressed  at  a  saw-mill  in 
a  particulai*  way,  to  meet  the  order  of  the  contractor.'  Again, 
where  the  law  extends  the  lien  only  to  the  laborers  who  ex- 
pend their  labor  upon  the  improvement,  and  a  contractor^ 
who  furnished  the  labor  and  materials  for,  and  was  a  dealer 
in  sash,  blinds,  doors,  Ac,  sold  under  contract  the  above  arti^ 
cles  of  his  trade,  which  were  used  in  the  construction  of 
houses,  some  incidental  work  being  required  in  fitting  them, 
which  was  done  by  the  dealer,  it  tvas  held  he  was  not  enti« 
tied  to  a  lien>  So  a  mechanics'  lien  law,  which  gives  to 
*^  masons  and  carpenters  "  a  lien  on  their  work  and  materials 
found  by  them,  for  building  and  repairing  houses,  does  not 
extend  to  the  owners  of  mills  who  furnish  lumber.  They 
must,  to  entitle  themselves  to  the  benefit  of  the  statutes,  be 
actually  masons  or  carpenters,  and  have  contracted  in  that 

1  Dnncan  r.  BatemRn.  28  Ark.  827,  ^  Huckv.  Gaylord,  50  Tex.  67S. 
Affirmed  in  Boutner  v.  Kent,  2S  Ark.  *  Burst  o.  Jackion,  10  Barb.  819. 
889.  *  Arnold  v.  Budlong,  U  B.  L  661. 
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capacity  or  character.^  A  law  which  gives  to  *'  the  mechanic 
or  undertaker  a  lien  on  a  lot  of  land  for  his  work  done  in 
constructing,  building,  or  repairing,  either  in  whole  or  in  pai-t, 
and  for  furnishing  materials  in  the  construction/'  enures  alone 
to  the  benefit  of  the  mechanic  or  undertaker  who  builds  or 
repairs  the  house.  A  person  who  merely  furnishes  the  owner 
with  the  lumber  to  be  used  in  such  building  or  repairing,  has 
no  such  lien  for  the  price  thereof,  but  stands  upon  the  same 
footing  with  other  creditors.^  A  statute  extending  a  lien  to 
«« machinists  "  does  not  include  those  who  merely  vend  ma* 
chinery.^  This  subject  is  further  elaborated  in  the  construction 
of  a  statute  which  provided  that  ^^  whenever  any  building,  &c., 
shall  be  constructed  by  contract  with  or  at  the  request  of  the  . 
owner  thereof,  &c.,  such  building  is  hereby  made  liable,  and  U^ 
shall  stand  pledged  for  all  the  work  done  in  the  construction 
of  such  building,  and  for  the  materials  used  in  the  construction 
thereof,  which  have  been  furnished  by  any  person  who  had  con^ 
tracted  or  been  requested,  as  aforesaid,  to  construct  the  same, 
before  any  other  lien,"  &;c«  This  act  was  designed  to  and  does 
exclude  mere  matorial-men ;  and  in  its  construction,  in  order 
to  give  effect  to  that  exclusion,  the  materials  which  fall  within 
its  provisions  must  be  taken  to  be  such  as  are  furnished  by 
the  pei*son  who  furnishes  labor,  and  must  be  intended  for  the 
work  contracted  for  or  requested  to  be  done.  They  must  be 
furnished  for  the  work  which  he  is  employed  to  do,  and  be 
used  therein.*  Again, "  when  any  contract  shall  be  made  be- 
tween any  proprietor  and  any  other  person,  the  person  who 
shall  furnish,  in  pursuance  thereof,  materials,"  &c.,  shall  be 
entitled  to  a  lien,  does  not  extend  to  material-men  furnishing 
on  the  order  of  a  contractor,  because  a  contractor  is  not  pro- 
prietor.* 

§  48.  Bnb-oontrmotor  and  Matorlal-man  placed  in  same  Poal- 
tioa.  —  As  was  remarked  in  regard  to  the  sub-contractor,  that 
he  was  not  universally  secured  either  a  lien  or  right  of  action 

^  Pitts  V.  Bomar,  88  Ga.  96.  «  Sweet  et  aL  v.  James,  2  R*  I 

*  Stereos  9.  WeUs.  4  Sneed,  887.  270. 

*  Kirkpatrick  v.  Bank  of  Augusta,        *  Shotwell  v.  Eilgore,  26  Miss.  126. 
80Qa.466. 
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against  the  owner  of  the  building  for  the  unpaid  balance  due 
the  contractor,  so  with  the  material-man.  For  unless  the  lien 
is  speciaUy  given  by  statute  a  material-man  would  have  no 
lien  against  the  owner  where  he  sold  his  materials  to  a  con- 
tractor.^ Nor  could  a  personal  judgment  be  rendered  against 
the  owner  in  such  case.^  It  may,  however,  be  asserted  that, 
whenever  the  former  is  now  protected,  the  same  provisions 
are  generally  extended  to  the  latter.  Thus,  where  ^'  every 
dwelling-house,  &c.,  shall  be  subject  to  the  payment  of  the 
debts  contracted  for,  or  by  reason  of  any  work  done  or  mate- 
rials found  and  provided  by,  any  brickmaker,  mason,  &c.,  or 
any  other  person  or  persons  employed  in  furnishing  materials 
for,  or  in  erecting,  any  such  house,  before  any  other  lien/' 
&c,  the  lien  is  extended  equally  to  the  sub-contractor  and 
material-man  who  perform  labor  or  furnish  materials  on  the 
oi*der  of  the  contractor.^  So  the  law  which  declares  that 
every  building  erected  shall  be  liable  for  the  payment  of 
any  debt  contracted  and  owing  to  any  person  performing 
work  or  furnishing  materials  for  the  erection  and  construction 
thereof,"  is  so  comprehensive  that,  if  it  be  left  unconfined  by 
subsequent  restrictions,  a  lien  will  be  given  to  all  persons 
who,  under  any  circumstances  whatever,  perform  any  labor  in 
the  erection  of  a  building,  or  whose  materials  enter  into  its 
striicture^  And  even  where  such  a  clause  is  qualified  by  a 
provision  *^  that,  when  the  building  is  erected  in  whole  or  in 
part  by  a  contract  in  writing,  the  building  and  the  land  shall 
be  liable  to  the  contractor  alone  for  work  and  materials  done 
under  such  contract,"  an  owner  who  claims  exemption  from 
the  operation  of  the  first  section  must  bring  his  case  within 
the  proviso  ;  and  it  is  not  enough  to  show  that  the  work  was 
done  by  contract  simply,  in  order  to  take  away  the  right  of 
the  mechanic  doing  the  labor  or  tradesman  furnishing  the 
materials;  but  he  must  show  that  the  contract  for  the  erec- 
tion was  in  writing.*  But  where  "  every  dwelling-house 
erected,  the  expense  of  which  building  to  the  mechanic,  or 

1  Clark  V.  Hall,  10  Kan.  80.  «  Van  Pelt  v.  Hartough,  31  N.  J.  L. 

>  Hodgson  v\  BilUon,  12  Kan.  568.       381. 
•  Winder   ».    Caldwell,    14   How. 
(U.  S.)  434. 
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his  services  tbereoQ)  shall,  with  the  land,  be  subject  to  the 
paymeut  of  what  is  due  from  the  proprietor  to  the  contrac- 
tor,'* does  not  give  a  lien  to  a  material-man,  unless  he  is  also 
a  contractor.  If,  however,  there  be  an  amendment  thereto, 
that  **'  every  building  erected,  the  expense  of  which  any  per- 
son shall  have  a  claim  for  materials  furnished,"  a  material- 
man need  not  be  also  a  contractor  to  have  the  lien.^ 

§  49.  Bub-oontraotor  in  Second  Degree.  —  Although  the  sub- 
contractor and  material-man  have  been  secured,  in  many  of 
the  States,  either  a  lien  on  the  property  or  a  right  of  action 
against  the  owner  to  recover  any  balance  due  the  contractor 
on  his  contract,  yet  these  privileges  have  been  more  rarely 
extended  to  sub-contractors  in  the  second  and  third  degree. 
The  plainest  expressions  of  law  must  be  adduced  to  entitle 
them  to  the  remedy.^  Statutes  which  are  opposed  to  common 
right  and  confer  special  privileges  upon  one  class  of  commu- 
nity not  enjoyed  by  others,  should  receive  a  strict  construc- 
tion, and  parties  claiming  its  benefits  must  bring  themselves 
clearly  within  its  provisions.^  Thus,  where  a  law  made  every 
building  *^  subject  to  the  payment  of  debts  contracted  for,  or  by 
reason  of  any  work  done  or  materials  provided  by  any  brick- 
layer, stone-cutter,  mason,  carpenter,"  &c.,  and  providing  that 
**'  no  claim  of  any  sub-contractor  shall  be  a  lien,  except  so  for 
as  the  owner  may  be  indebted  to  the  contractor  at  the  time  of 
giving  the  notice,"  these  provisions  were  said  to  be  not  un- 
limited in  extending  the  privilege  of  the  lien  to  any  person 
who  furnishes  materials  used  in  the  construction  of  the  build- 
ing, to  any  degree  and  however  remote  from  the  first  contrac- 
tor. To  allow  the  right  of  lien  to  a  sub-contractor  in  the  third 
or  fourth  degree  or  beyond  would  be  impracticable,  as  well  as 
imposing  hardships  which  would  follow  in  many  supposable 
cases.  If  the  right  to  the  lien  can  be  extended  indefinitely, 
then  it  is  vei*y  obvious  there  would  be  no  safety  in  contracting 
for  the  erection  of  a  building,  and  no  prudent  man  would 
do  it.*    Again  where  *^  every  sub-contractor  or  other  person, 

^  Chapin  v.  Perste,  80  Conn.  461.  *  Bridge  Co.  v.  L.  N.  A.  B.  Co.,  72 

>  Kerby  v.  McGany,  16  Wit.  6a         Bl.  606. 

«  Kerby  v.  McGury,  16  Wit.  68. 
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who  shall,  in  pursuance  of  the  purposes  of  the  original  con- 
tract between  the  owner  and  the  original  contractor,  perform 
any  labor,"  &c.,  shall  have  alien,  the  lien  does  not  extend  to 
a  sub-contractor  of  a  sub-contractor.^  A  law,  therefore,  which 
extends  the  lien  to  a  sub-contractor  does  not  take  in  a  party 
who  stands  to  the  owner  in  the  position  of  a  sub-contractor  in 
the  second  degree.*  As,  where  "  every  person  who  shall  here- 
after, as  sub-contractor,  material-man,  or  laborer,  furnish  to 
any  contractor  any  materials,  or  who  shall  do  or  perform 
any  work  or  labor  for  such  contractor,''  the  lien  does  not 
embrace  sub-contractors.'  Under  an  act  that  ^*  every  me- 
chanic, workman,  or  other  person,  doing  any  work  towards 
the  erection  of  any  building  erected  under  a  contract  in  writing 
between  the  owner  and  builder  or  other  person,  whether  such 
work  be  performed  as  journeyman,  laborer,  sub-contractor,  or 
otherwise,  may  deliver  to  the  owner  an  attested  account,"  &c., 
it  applies  only  to  the  creditors  of  the  original  contractor.  A 
creditor  of  a  sub-contractor  can  claim  nothing  under  such  a 
law.  If  it  were  different,  the  operation  of  the  act  might  be 
extremely  oppressive  upon  the  contractor;  and  his  only  protec- 
tion would  be  in  refusing  to  sub-contract  the  job,  because  if 
the  remote  workman  under  the  sub^contractor,  in  whose  con- 
tract the  original  contractor  has  no  interest,  over  which  he  can 
exercise  no  control,  and  which  therefore  may  be  injudicious 
and  extravagant  for  aught  he  can  do,  can,  by  presenting  his 
attested  account  to  the  owner,  collect  it,  so  far  as  any  balance 
due  the  contractor  remains  in  his  hands,  the  whole  fund  may 
be  exhausted  in  spite  of  the  contractor,  though  the  job  may 
have  been  but  partially  finished.*  To  make  the  original  con- 
tractor liable  for  the  debts  of  his  sub-contractor  ad  infinitum 
would  necessarily  be  injurious  to  the  mechanics  themselves, 
particularly  to  those  of  limited  means.  It  would  be  unsafe  in 
that  case  for  the  principal  contractor  to  make  any  payments 
or  advances  to  the  sub-contractors  who  had  undertalken  to  do 


1  Bridge  Co.  v.  L.  N.  A.  R.  Co.,  72  >  Harbeck  v.  Southwell.  18  ni.  418. 

HI  606;  Newhall  o.  Kastent,  70  Ul.  <  Cairo  v,  Watson,  86  111.  681. 

166;   Ahem  v.  Erans.   66    l\\,  126;  «  Wood  9.   Donaldaon,    17  Wend. 

Rothberger  v.  Dupuy,  64  V\,  462.  660. 
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particular  portions  of  the  work,  niutil  their  several  jobs  were 
completed,  and  they  had  furnished  to  him  conclusive  evidence 
that  all  the  journeymen  and  laborers  employed  by  them  re- 
spectively had  been  paid  in  full;  and  the  various  8ub*con- 
tractors  would  have  to  raise  money  some  other  way  to  pay 
such  journeymen  and  laborers,  or  those  who  actually  did  the 
work  would  have  to  wait  until  the  sub-contract  was  fulfilled, 
so  that  they  and  the  sub-contractor  could  be  paid  off  by  the 
original  contractor  at  the  same  time,  —  the  probable  effect  of 
which  would  be  to  suspend  the  payments  of  the  daily  pittance 
which  the  journeyman  frequently  wants  for  the  immediate 
use  of  himself  and  his  family,  or  to  compel  the  great  mass  of 
industrious  and  enterprising  mechanics  in  our  cities,  who  have 
as  yet  acquired  no  capital  and  but  little  credit-,  to  become  the 
mere  journeymen  of  a  few  wealthy  contractors,  by  placing 
them  in  a  situation  in  which  it  would  be  impossible  for  them 
to  obtain  sub-contracts  for  a  part  of  the  work.^  60  where  a 
lien  is  limited  to  ^^any  contractor  directly  with  the  owner  for 
the  furnishing  of  labor  or  materials,  and  to  any  person  who, 
under  an  agreement  made  by  him  with  an  original  contractor, 
has  performed  labor  or  furnished  materials  used  in  such  erec* 
tion  or  alteration,"  an  employee  of  a  sub-contractor  cannot 
acquire  a  lien  under  its  provisions.^  Again,  where  a  statute 
gives  the  lien  in  favor  of  ^^  persons  dealing  with  the  owner,  or 
his  agent,  and  to  those  who  in  pursuance  of  an  agreement 
with  any  such  contractor,  and  in  conformity  with  the  terms  of 
the  contract  with  such  owner  or  agent,  furnish  materials,"  it 
does  not  include  the  creditor  of  a  sub-contractor.^  Under  a 
statute  which  secured  '^  every  mechanic  or  other  person  doing 
any  work  towards  erecting  a  building  erected  under  a  con^- 
tract  in  writing  between  the  owner  and  builder  or  other  per* 
son,  whether  such  work  shall  be  performed  as  journeyman, 
laborer,  cartman,  sub-contractor,  or  otherwise,  &c.,  may  de- 
liver to  the  owner  an  attested  account,"  &c.,  it  cannot  be  con- 

1  Donaldton   v.  Wood,  22  Wend.        >  Fowler  t;.  Bnfblo,  43  N.  T.  Sape- 
895.  nor  Ct  625. 

*  Heroy  v.  Hendzickt,  4  £.  D.  Smith, 

7es. 
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fitrued  to  give  the  remedy  provided  to  one  who  has  labored 
under  employment  by  a  sub-contractor.^  In  like  manner, 
where  **  any  person  who  shall  furnish  materials,  &c.,  may  file 
with  such  owner  an  account,  and  thereupon  such  owner  shall 
retain,  out  of  his  subsequent  payments  to  the  contractor, 
the  amount,"  &c.)  it  only  provides  a  remedy  for  a  sub-con- 
tractor of  the  original  contractor,  and  not  for  a  sub-contractor 
of  a  sub^contractor.^ 

§  60.  Same.  —  The  reasons  adduced  in  the  foregoing  sections 
have  had  a  tendency  to  produce  a  rather  strict  construction 
upon  statutes  alleged  to  extend  the  privileges  of  liens  indefi- 
nitely, and  a  reaffirmance  of  the  general  principle  that  the 
claims  of  mechanics  and  laborers  do  not  become  liens  on  a 
house  from  the  mere  fact  that  the  work  was  done ;  that  they 
must,  as  stated  in  the  preceding  section,  be  expressly  provided 
for  by  statute.^  Thus  where  a  statute  gives  a  lieu  to  '^  the 
person  who  shall  actually  perform  labor  in  erecting,  &c.,  for 
the  payment  of  the  amount  due  him  for  such  labor  and  mate- 
rials," it  does  not  allow  a  plasterer  to  recover  the  wages  of 
a  journeyman  or  laborer ;  but  it  does  for  his  own  labor  and 
that  of  the  apprentice.  An  apprentice  earns  no  wages  for 
himself,  and  therefore  he  can  have  no  lien ;  for,  having  no 
claim  for  personal  compensation,  he  has  no  occasion  for 
security.  It  is  otherwise  with  a  journeyman.  He  earns  wages ; 
he  is  entitled  to  payment  for  labor  performed,  and  may  have, 
in  his  own  behalf,  a  lien  upon  the  land  upon  which  he  has 
wrought.^  A  journeyman  plasterer,  under  a  similar  statute, 
was  held  to  have  no  lien.^ 

§  51.  Material-man  in  Second  Degree.  —  The  principles  which 
prevented  parties  who  supplied  labor  to  the  sub-contractor 
from  claiming  a  lien  upon  the  property  of  persons  who  were 
so  far  removed  from  them,  apply  with  equal  force  to  those 
who  furnish  materials  to  a  material-man  or  sub-contractor. 
They  have  no  right  to  fasten  the  lien  upon  the  estate,  unless 
expressly  authorized  by  law.    Thus  where  the  statute  gives 

1  Tarcott  v.  Hall,  8  Ala.  r.b.  622.  *  Harlan  v.  Rand,  27  Penn.  611. 

*  Stephens  v.  United  Railroad  S.  T.        ^  Parker  v.  Bell,  7  Grajr,  429. 
Co.,  29  Ohio,  227.  *  Fox  v.  Rucker,  SO  Ga.  6t^& 
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to  '<  an  architect,  builder,  or  contractor  for  the  erection  of  a 
building,  the  power  to  create  liens  on  the  building,"  this 
right  does  not  extend  to  a  lumber  dealer,  employed  merely 
to  furnish  lumber,  whether  manufactured  or  not.  He  is 
simply  a  material-man,  and  persons  furnishing  materials 
to  him  haye  no  lien.  An  architect,  builder,  or  contrac- 
tor is  the  agent  of  the  owner  for  erection ;  and  it  can 
readily  be  perceived  how,  as  agent,  he  should  have  power  to 
subject  the  building  to  a  lien  to  the  workmen  and  material- 
men. Bttt  such  contractor  must  be  one  within  the  contem- 
plation of  the  statute ;  namely,  a  person  employed  to  erect  or 
construct  the  building.  It  is  the  contract  for  erection  which 
communicates  the  owner's  power  to  bind  the  building.  There 
is,  however,  a  palpable  distinction  between  a  contract  to 
erect  and  a  contract  to  funiish  towards  the  erection,  whether 
it  be  work  or  materials.  One  who  contracts  to  put  up  a 
building,  or  one  of  its  leading  divisions,  as  its  brick-work  or 
its  wood- work,  is  not  a  mere  workman  or  a  mere  material-man. 
He  is  employed  to  construct  or  erect,  and  not  merely  to  work. 
It  is  therefore  clear  that  a  lumber  dealer,  employed  merely  to 
famish  lumber,  whether  manufactured  or  not,  is  not  a  con- 
tractor for  the  erection  of  the  building  or  any  division  of  it. 
He  is  a  material-man  merely,  or  a  workman,  if  he  works  up 
his  lumber  into  frames,  doors,  &c.,  and  is  not  employed  to 
erect  or  put  up  the  building  or  any  of  its  primary  divisions. 
Not  having  assumed  the  relation  of  contractor  or  builder, 
there  is  no  privity  between  him  and  the  owner  to  enable  him 
to  charge  the  building  with  a  lien  for  the  lumber  he  purchases 
of  others,  in  order  to  fill  his  own  contract  to  furnish  the  lum- 
ber of  the  house.*  Under  a  law  making  property  subject  to 
liens  for  work  and  materials  supplied,  under  contract  with  the 
owner  or  his  contractor,  **  to  erect  or  construct  the  buildings"  a 
material-man  to  furnish  lumber  is  not  such  a  contractor,  and 
cannot  bind  the  building  for  lumber  furnished  him  by  another. 
Neither  can  a  contractor  to  put  in  an  elevator,  make  the 
building  responsible  to  the  lien  of  one  whom  he  engaged  to 
furnish  the  cage  for  it.    But  the  above  law  does  not  confine 

1  Duff  V.  Hoffman,  68  Fenn.  191. 
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the  eonBtruction  of  a  building  to  a  single  contractor.  The 
owner  may  commit  its  main  divisions  to  different  contractors, 
with  power  to  each  in  his  department  to  bind  the  building 
with  a  lien.  The  contract  for  an  elevator  was  not  for  a  pri- 
mary division  of  the  building ;  the  contract  was  minor  and 
auxiliary.^  But  a  party  who  furnishes  materials  for  a  sab- 
contractor  cornea  within  a  law  that  gives  a  lien  to  ^'  any  person 
who  shall,  in  pursuance  of  any  contract,  express  or  implied, 
either  with  the  owner  of  the  properly  or  any  contractor,  per- 
form any  labor  or  furnish  materials,  &c.,  or  any  person  who 
has  made  a  contract  for  the  same,  shall  be  deemed  to  have  an 
equitable  lien  for  the  same  upon  such  house,''  &c.,^  So, 
under  a  code  that  provides  that  ^^  mechanics  and  all  persons 
performing  labor  or  furnishing  materials  for  the  construction 
or  repair  of  any  building,  &c.,  may  have  a  lien,''  &c.,  and 
'^  the  provisions  of  this  act  shall  only  extend  to  work  done  or 
materials  furnished  on  new  buildings,  or  to  a  contract  entered 
into  with  the  owner  of  any  building  for  repairs,  &c.,  unless 
furnished  to  the  owner  of  the  land  on  which  the  same  may 
be  situate,"  &c., —  it  is  not  necessary,  if  materials  be  fur* 
iiished  and  used  for  a  new  building,  that  they  should  be 
furnished  to  the  ownei-s  of  the  lots  who  are  erecting  the 
building,  or  to  their  immediate  contractor.  If  they  be  fur^ 
nished  to  a  sub-contractor,  and  nsed  in  the  erection  of  a  new 
building,  this  is  all  that  is  necessary  to  give  the  party  fur^ 
nishing  a  right  to  acquire  a  lien  for  their  value. ^ 

§  62.  vrhen  BSeohanioal  Laborvrs,  41^0.,  entitled.^  -^  It  is  com- 
petent for  the  law-making  power  to  extend  the  lien  to  all 
persons  performing  labor  towards  the  erection  of  buildings, 
irrespective  of  remoteness  of  contract.  The  creation  of  a 
lien  does  not  require  the  afSrmative  consent  of  the  owner  of 
the  building  to  which  it  attaches.  If  he  has  authorised  the 
employment  of  the  laborer  contemplated  by  the  statut^e,  the 
lien  attaches  by  operation  of  law.    It  has  accordingly  been 


.  1  Schenck   v.  Uber,  81  Penn.  81;        >  Barken;.  Buellp  86  Ind.  297. 
KJtBon  V,  Cruropi  0  Phila.  41.  ^  The  above  section  waa  cited  with 

3  Lumbard  v.  Syracuse  R.  R.  Co.,  approbation  in  Waldroff  v,  Scott»  46 

64  Barb.  (N.  Y.)  609.  Tex.  1. 
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held,  where  a  law  declares  "  that  any  person  to  whom  a  debt 
is  due  for  labor  performed  or  furnished  in  the  erection  of  any 
building,  by  virtue  of  an  agreement  with,  or  by  consent  of, 
the  owner  of  such  building,  or  any  person  having  authority 
from,  or  rightfully  acting  for,  such  owner,  in,  procuring  or 
furnishing  such  labor,  shall  have  a  lien,"  a  lien  may  be  en- 
forced for  labor  done  in  the  erection  of  the  building  by  a 
person  employed  by  a  sub-contractor,*  So  where  a  law  gives 
a  lien  to  workmen  who  perform  labor  "by  virtue  of  the 
consent  of  the  owner,"  if  the  owner  makes  a  contract  with  a 
contractor  for  the  erection  of  a  tenement,  the  law  implies 
such  consent  and  authority  to  the  contractor  to  do  all  acts 
necessary  to  enable  him  to  complete  the  work,  and  to  employ 
persons  to  perform  labor  thereon.^ 

§  52  a.  When  Day  Laborers,  Ac,  entitled. —  When  either  the 
terms  of  the  law  or  its  scope  necessarily  implies  that  its  pro- 
visions are  intended  to  protect  the  mere  laboring  classes, 
courts  have  uniformly  given  effect  to  the  law.  As,  for  ex- 
ample, **  whenever  any  building,  turnpike,  railroad,  or  other 
improvement  shall  be  constructed,  &c.,  by  contract  with,  or 
at  the  request  of,  the  owner  thereof,  such  owner  being  at  the 
time  the  owner  of  the  land  on  which  the  same  then  is,  such 
building,  &c.,  together  with  the  land,  is  hereby  made  liable, 
and  shall  stand  pledged  for  all  the  work  done  in  the  con- 
struction, and  for  the  materials  used  which  have  been  fur- 
nished by  any  person  who  had  contracted  or  been  requested 
to  construct,  erect,  or  repair  any  building,  canal,  turnpike, 
and  railway."  Although  the  term  **  mechanic  "  may  be  used 
in  the  title  of  the  act,  still  it  is  apparent  that  the  construc- 
tion of  a  turnpike  would  call  for  very  little  labor  commonly 
termed  mechanical;  or  indeed,  if  any  distinction  is  to  be 
made  between  that  and  other  labor,  the  law  would  give  a 
lien  for  a  very  small  portion  of  the  improvements  made  by 
a  contractor,  in  the  building  of  the  road,  because  the  great 
portion  of  the  work  required  for  its  construction  is  mere 
digging  and  grading,  and  such  as  must  be  done  by  mere 

1  Clark  v.Kingdey,  8  Allen  (&Uu.),        >  Weeks    v.    Walcott»    16    Gray 
548.  (Haes.),  64. 
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laborers.  If  the  whole  were  done  by  contract,  it  would  not 
require,  or  be  naturally  expected,  that  the  contractor  should 
be  a  mechanic;  thus  it  is  clear  that  such  contractor  was 
designed  to  be  protected  as  much  as  the  house wright  or  ma- 
son. It  is  evident  by  the  intent  of  the  act,  that,  while 
mechanics  were  secured  for  their  labor,  all  other  persons  who 
had  contracted  or  been  requested  to  make  repairs  upon  the 
real  estate  of  another  should  also  be  protected.^  So,  where 
laborers  are  given  a  lien  for  their  labor,  and  it  is  provided 
that  ^4n  selling  buildings  under  the  provisions  of  this  act, 
a  reasonable  amount  of  land  will  be  sold  with  them,  not  to 
exceed  two  acres,  surrounding  the  building,"  it  thus  .impliedly 
gives  laborers  a  lien  on  the  same.^  Where  every  "  laborer  " 
is  entitled  to  a  lien  for  his  ^'  work  or  labor  done  "  on  a  rail- 
road, a  day  laborer  is  entitled  to  a  lien  thereon  for  his 
wages.*  Again,  where  "laborers"  are  given  a  lien,  a  me- 
chanic who  performs  manual  labor  is  entitled  to  such  lien.^ 
But  it  is  not  every  "laborer"  in  the  generic  sense  of  the 
term  that  will  be  thus  protected.  A  party  seeking  to  enforce 
a  lien  must  bring  himself  wholly  and  technically  within  the 
statute  granting  the  relief.  Thus  where  "  all  laborers  who 
shall  perform  work  and  labor,  &c.,  if  unpaid  for  the  same,  shall 
have  an  absolute  lien  on  the  production  of  their  labor  for 
such  work  and  labor,"  the  word  "  all  "  as  used  in  this  act,  is 
not  to  be  construed  literally  as  giving  to  every  laborer  a  lien 
for  his  labor.  For  example  the  clerk  of  a  merchant  or  banker, 
in  one  sense  of  the  word,  is  n  laborer,  and  so  are  ordinary 
house-sei'vants ;  but  they  do  not  come  within  the  purview  of 
the  above  act,  because  they  produce  nothing  to  which  a  lien 
could  attach,  so  a  laborer  on  a  railroad  does  not  come 
within  the  class  described,  as  being  entitled  to  "a  lien  on  the 
production  of  their  labor."  But  ordinary  farm  hands,  em- 
ployed in  the  cultivation  of  a  cro^  would  have  a  lien  on  the 
crop  produced  by  their  labor,  under  the  above  statute.^  In  a 
subsequent  case  under  the  same  law,  it  was  said  that  in  all 

1  Sweet  V.  James,  2  R.  I.  270.  *  Adams  p.  Goodrich,  65  Ga.  234. 

a  Taylor  v.  Hathaway,  29  Ark.  697.         (^  Dano  u.  M.  0.  &  R.  B.  B.  Co.,  27 
>  Moraan  r.  Carroll,  85  Iowa,  22.         Ark.  567. 
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snch  cases  the  remedy  being  summary,  and  contrary  to  the 
course  of  the  common  law,  a  ^^  laborer  '*  must  bring  himself 
strictly  within  its  provisions.  That  the  word  "  laborer,"  from 
the  context,  was  to  be  understood  in  its  ordinary  sense  as 
distinguished  from  mechanic  or  artisan,  as  used  in  other  lien 
acts.^  In  another  court  the  term  "  laborer"  was  held  not  to 
include  a  time-keeper  or  superintendent.^  Again  where  the 
language  of  the  law  is,  that "  mechanics  and  laborers  shall  have 
a  lien  upon  the  property  of  their  employers  for  labor  per- 
formed," a  creditor  will  not  have  a  laborer's  lieri  for  work 
which  he  has  done  for  the  debtor  by  other  persons  hired  by 
him  to  do  the  work.' 

§  58.  Oorporatloiu.  — ^  No  good  reason  is  perceived  why  cor- 
porations, acting  within  the  powers  conferred  by  their  char- 
ters, and  where  there  is  nothing  in  the  lien  law  to  indicate  a 
contrary  intention,  may  not  acquire  liens  as  individuals. 
Thus,  where  the  law  gives  "  any  machinist "  a  lien,  a  corpo- 
ration engaged  in  the  business  of  making  machinery,  is  en- 
titled to  a  lien,  the  same  as  a  natural  person  so  engaged.^  In 
another  case  it  was  held  that  there  is  no  difference  in  a  law 
giving  sub-contractors  a  lien,  between  a  railroad  which  may 
be  a  sub-contractor  and  any  other  individual.*  The  work  per- 
formed or  materials  furnished,  however,  must  be  within  their 
authorized  powers.  Where  a  corporation  was  organized  for 
the  purpose  **  of  manufacturing  and  selling  lumber,"  it  could 
not  hold  a  lien  for  labor  performed  in  the  construction  of  a 
building.  The  public  have  an  interest  in  the  creation  of  cor- 
porations.  The  object  of  every  grant  of  corporate  powers  is 
to  obtain  a  public  benefit.  The  powers  granted  are  the  con- 
sideration which  the  public  gives  for  the  benefit  received  or  ex- 
pected. Every  application  of  or  dealing  with  the  capital  or 
any  funds  of  the  corporation,  in  any  manner  not  distinctly 
authorized  by  its  charter,  is  illegal  and  void.  Corporations 
are  created  for  public  reasons  alone ;  and  the  legislature  is 
presumed  in  every  instance  to  have  carefully  considered  the 

1  Taylor  v.  Hathaway,  29  Ark.  601.         »  Cochran  v.  Swann,  53  Ga.  39. 
'  M.  K.  &  Tr.  Co.  p.  Baker,  14  Kan.         <  London  v,  Coleman,  59  Ga.  658. 
W8«  *  Sandval  i;.  Ford,  55  Iowa,  464. 
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public  interest,  and  to  have  just  granted  so  much  power  and 
so  many  peculiar  privileges  as  those  interests  are  supposed  to 
require.  It  cannot  be  contended  that,  although  the  public 
have  an  interest  in  the  creation  of  corporations,  it  has  none 
in  the  precise  extent  of  the  powers  conferred,  and  that  no 
public  policy  is  concerned  in  their  being  strictly  confined  to 
the  exercise  of  such  chartered  powers.  To  speak  of  the  powers 
of  a  corporation,  it  is  understood  to  refer  to  the  privileges  and 
franchises  which  are  created  in  the  charter,  and  which  con- 
trol and  circumscribe  the  legal  acts  of  the  corporate  body. 
Whenever  it  goes  beyond  the  privUeges  and  franchises  therein 
mentioned,  its  acts  become  illegal  and  void.  So  far  as  the 
charter  appears,  the  above  corporation  had  only  the  right  to 
manufacture  and  sell  lumber.  Where  such  a  corporation 
sued  to  enforce  a  lien  for  both  lumber  furnished  and  labor 
performed  in  the  construction  of  a  building,  and  the  com* 
plaint  failed  to  show  how  much  of  the  gross  amount  was  for 
lumber  furnished,  no  judgment  could  be  given  for  the  gross 
amount  claimed.  The  blending,  however,  of  the  two  ac- 
counts together,  and  taking  a  promissory  note  for  the  whole 
amount,  does  not  necessarily  vitiate  the  claim  of  the  corpora- 
tion for  the  legal  part  thereof.  That  part  may  be  shown  by 
parol.^  Liens  in  the  nature  of  mechanics'  liens  cannot  be 
filed  by  a  municipal  corporation  to  enforce  municipal  charges, 
unless  authorized  by  statute.^  So  where  proprietora  are  re- 
quired by  law  to  pave,  and  upon  failure  the  authorities  shall 
do  it,  adding  twenty  per  cent,  such  provision  is  penal ;  and 
the  claim  is  not  that  of  a  mechanic  under  the  lien  law.^ 

1  DaUet  L.  ft  M.  Co.   v,  Wasco        •  Tates  v.  Borough  of  Bfeadrille,  66 
Woollen  M.  Co.,  8  Oreg.  627.  Fenn.  21. 

^  Borough    of   Mauch    Chunk  v» 
Shorts,  61  Fenn.  8d9. 
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CHAPTER  VL 


ASSIGNMENT. 


§  54.  When  not  wMlgnable.  —  Great  diversity  of  opinion 
exists  as  to  the  assignability  of  mechanics'  liens.  Three 
different  rules  seem  to  be  adopted  in  the  several  States. 
Ist,  that  the  lien  is  personal  and  cannot  be  assigned.  2d9 
that  the  proceedings  to  be  taken  to  enforce  the  lien  must  be 
in  the  name  of  the  assignor,  but  subject  to  these  restrictions 
the  lien  is  assignable.  8d,  that  the  lien  is  as  assignable  as  any 
other  debt,  and  the  proceedings  may,  if  allowed  by  the  prac- 
tice in  other  suits,  be  brought  in  the  name  of  the  assignee. 
This  contrariety  has  arisen  from  the  interpretation  of  the  dif- 
ferent lien  laws  of  the  several  States,  qualified  by  the  general 
practice,  as  to  the  assignability  of  cho%e9  in  action.  It  has  been 
decided  in  the  following  cases  that  the  lien  is  a  personal  priv* 
ilege  and  not  assignable,  tinder  a  statute  that  '^  every  person 
who  shall,  by  contract  with  the  owner  of  any  piece  of  land,  fur- 
nish labor  or  materials  for  erecting  or  repairing  any  building, 
or  the  appurtenances  of  any  building,  on  such  land,  shall  have 
a  lien,*'  &c.,  the  lien  was  considered  to  be  personal  to  the 
contractor  or  sub-contractor,  and  therefore  not  assignable.^ 
So,  where  "  all  laborers  who  shall  perform  work  and  labor,  &c., 
if  unpaid  for  the  same,  shall  have  an  absolute  lien  on  the  pro- 
duction of  their  labor  for  such  work  and  labor,"  the  lien  is 
personal  and  cannot  be  assigned.' 

§  54  a.  When  esslgnable^  but  Proceedlnge  must  be  in  Name  of 
i<».  —  In  a  number  of  States  it  has  been  held  that  the 


1  Fitzgerald  v,  Flrtt  Pretb.  Church,        «  Dano  ».  M.  G.  &  B.  R.  B.  Co.,  27 
1  Mich.  (N.  P.)  248.  Ark.  666. 
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lien  is  so  far  personal  that  the  proceedings  to  enforce  it  must 
be  taken  in  the  name  of  the  party  secured  by  statute.  The 
decisions  announcing  this  doctrine  are  generally  founded  on 
.the  phraseology  of  the  lien  law  under  interpretation.  The 
tendency  of  decision  is  to  hold  that,  although  a  statute  may 
contemplate  the  perfecting  of  a  lien  by  the  personal  acts  of 
the  mechanic,  yet  when  perfected,  it  will  be  deemed  assign- 
able.^ In  Illinois,  a  mechanics'  lien  is  so  far  a  personal  right, 
that  the  proceeding  to  establish  it,  even  if  it  has  been  assigned, 
should  be  carried  on  in  the  name  of  the  assignor,  and  there 
was  held  no  error  in  entering  a  decree  in  the  name  of  the 
assignor  for  the  use  of  the  assignee.'  In  Iowa,  although,  it  is 
declared  by  statute  that,  *^  a  mechanics'  lien  is  assignable  and 
shall  follow  the  assignment  of  the  debt,"  the  mere  right  to  the 
lien  is  not  assignable,  as  the  above  statute  refers  to  the  lien 
perfected  by  the  filing  of  a  claim  therefor,  and  not  to  the  in- 
choate right  to  a  lien,  as  the  mere  performance  of  labor  is  not 
sufficient  to  give  a  lien,  until  the  statute  has  been  complied 
with.^  In  another  case  it  was  said,  unless  the  statute  autho- 
rizes the  filing  of  a  claim  by  an  assignee,  there  is  no  authority 
for  him  to  claim,  from  the  owner  of  property,  money  to  which 
otherwise  he  has  no  right.  And  where  throughout  the  whole 
tict  the  right  of  lien  and  the  right  to  enforce  it  appear  to 
be  confined  to  the  contractor,  laborer,  or  persons  furnishing 
materials,  and  where  in  no  instance  is  the  assignee  of  such 
claim  recognized  in  connection  with  the  creation  or  enforcing 
of  the  lien,  there  can  be  no  construction  given  to  such  a  stat- 
ute, other  than  as  conferring  a  mere  personal  right  on  the 
contractor,  laborer,  &c.,  and  not  on  his  assignee.  And  this 
construction  has  been  held  to  prevail,  although  one  of  the  sec- 
tions of  the  act  provides  that  the  lien  may  be  discharged  by 
filing  a  certificate  of  the  claimant  or  his  successors  in  interest, 
and  a  general  practice  act  directs  actions  to  be  brought  in  the 
name  of  the  party  in  interest ;  or,  in  other  words,  that  not- 
withstanding both  the  statutes  recognize  a  transfer  of  the 

»  Brown  V.  Harper,  4  Oreg.  80.  •  Brown  p.  Smith,  55  Iowa,  82 ;  Lan- 

<  Phoenix  Mat.  Ins.  Co.  v,  Batchen,    gan  v.  Sankey,  Id.  52. 

6  Bradw.  (III.)  021 ;  Cairo  &  Yin.  B.  v, 

Facknej,  78  BL 119. 
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claim,  jet  tbey  coniloe  auoh  transfer  to  a  time  subsequent  to 
the  filing  of  the  claim.^  In  Maine,  on  a  review  of  the  cases, 
it  was  held  that  the  weight  of  authority  and  reasoning  is  in 
favor  of  the  asssignability  of  the  lien  of  a  mechanic,  and  the 
right  of  the  assignee  to  assert  his  claim  in  the  same  manner 
and  to  the  same  extent  that  the  mechanic  could,  the  suit,  unless 
allowed  bj  statute,  cannot  be  in  tiie  name  of  the  assignee,  but 
may  be  in  the  name  of  the  assignor.  The  assignment  of  the 
claim  carries,  per  t e,  theright  to  its  enforcement.'  The  legis* 
lature  in  such  case  is  deemed  to  have  given  the  privilege  for 
the  individual  protection  of  the  mechanic ;  and  the  right  to 
create  it  cannot  be  transferred  to  another,  unless  the  assign- 
ment is  made  for  the  benefit  of  the  assignor,  and  to  be  held 
by  the  assignee  as  his  agent,  so  that  the  lien  may  be  preserved.' 
Again,  where  a  statute  says  nothing  on  the  subject  of  assign- 
ing mechanics*  liens,  neither  allowing  it  nor  expressly  prohibit- 
ing it,  but  providing  that  *'  the  mechanic  or  material-man  may 
file  his  claim,"  an  assignee  of  the  claim  was  held  not  able  to 
prosecute  it  in  his  own  name,  and  avail  himself  of  its  privi- 
leges.^ So  it  has  been  decided  that  a  party  who,  at  the  request 
of  the  debtor,  advances  money  to  pay  to  a  third  person  his  claim 
for  services,  does  not  thereby  acquire  a  right  to  enforce  the  lien 
in  his  own  name  tQt  a  reimbursement*^ 

§  55.  When  assignable.  —  The  authorities  On  the  other  side, 
sustaining  the  right  of  assignment,  affirm  there  is  no  reason  in 
the  nature  of  things  why  an  assignment  of  the  debt  and  the 
lien  should  not  be  valid;  that  there  is  nothing  in  the  lien 
right  of  the  nature  of  a  personal  trust.  The  lien-holder  is 
not  intrusted  with  the  possession  of  the  property  bound  by  the 
lien.  His  lien  is  a  security,  and  it  makes  no  difference  to  the 
owner  who  holds  the  lien.  His  duty  is  to  pay  the  debt.  If 
he  pays  it  his  property  is  discharged.    If  he  fails  to  pay  it,  and 

*  Hobertt  v.  Fowler,  4    Abb.  Pr.  contract  U   prerented,  payment  dae 

(N.  T.)  263;    s.  o.  3  E.  D.  Smith  thereunder  maj  be  assigned.    Toung 

(N.  Y.),  632.  Stone  Co.  ».  Wardens,  61  Barb.  489. 

»  Marphj  v,  Adams,  71  Me.  118.  *  Caldwell   v.  Lawrence,  10  Wis. 

»  RolHn   V.  Cross,  46  N.  Y.  767 ;  881. 

Habbell  v.  Schreyer,  14  Abb.  Pr.  n.  b.  *  Pearsons    v,    Tincker,    86    Me. 
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80  loses  the  property,  of  what  moment  is  it  to  him  whether  the 
lien  is  enforced  by  the  mechanic  or  his  assignee  ?  Besides, 
the  law  is  designed  for  the  protection  of  the  material-man, 
the  mechanic,  and  other  persons  performing  labor  upon  build- 
ings and  it  is  apparent  that  the  right  to  dispose  of  his  lien,  to 
realize  from  it  without  waiting  for  the  slower  process  of  the 
law,  may  be  of  great  advantage  to  the  lien-holder.^  The 
position  assumed  in  the  preceding  case  is  fortified  by  analogy 
to  other  instances  of  liens  on  real  estate,  passing  by  a  transfer 
of  the  debt  they  secure.  A  creditor  by  the  Roman  law,  by  a 
simple  assignment  or  cession  of  the  debt,  transferred  to  his 
assignee  all  the  accessory  obligations,  powers,  hypothecations, 
and  securities  by  which  it  was  secured  to  him.  If  a  lien 
creditor  could  not  transfer  his  privileges  with  his  debt,  it  was 
considered  that  he  did  not  have  the  full  benefit  of  his  con- 
tract.^ So,  as  a  general  rule,  the  indorsement  of  the  notes 
secured  by  a  mortgage  carries  with  it  the  mortgage.^  The 
transfer  of  a  judgment  debt  is  accompanied  by  the  lien  of  the 
judgment ;  and  the  assignee  of  a  legatee  whose  legacy  is  a  lien 
or  charge  upon  land  may  enforce  its  payment  by  bill  in  equity 
against  the  owners  of  the  land.^  The  contract  and  lien  of  a 
mechanic  may  therefore,  when  the  statute  is  entirely  silent  on 
the  subject,  be  assigned  precisely  as  any  other  efiose  in  action  ;  the 
assignee  taking  subject  to  the  equities  of  the  parties.^  To  the 
same  effect  in  another  court,  it  was  said  although  a  statute  is 
silent  as  to  the  assignability  of  tiiese  liens,  they  are  assignable 
and  may  be  enforced  by  an  action  in  the  name  of  the  assignee. 
A  number  of  liens  may  be  assigned  to  one  party  for  the  pur- 
pose of  bringing  suit,  as  assignee.^  In  Nebraska  it  has  been 
decided  that,  unless  prohibited,  a  mechanics'  lien  is  assignable, 
and  the  assignee  thereof  may  maintain  an  action  to  foreclose 
the  lien.7    In  Montana  the  lien  follows  the  assignment  of 

1  Tuttle  V.  Howe,  14   Minn.  145;        •  laege  v.  Bowieux,  16  Gratt.  (Va.) 

laege  v.  Bogsienz,  15  Gratt.  (Va.)  83.  83. 

«  The  Hull  of  a  New  Ship,  Davies,        •  Skyrme  v.  Occidental  Mill,  8  Ner. 

199.  219. 

*  Stewart   v,  Preston,   1  Fla.  10;        ^  Rogers  v,  Omaha  Hotel  Co.,  4 
Paffe  r.  Pierce,  6  Post.  (N.  H.)  817.  Neb.  64. 

*  Crawford  v.  Seyeraon,  6  Gill  (Md.), 
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the  account  of  the  labor .^  A  provision  in  a  building  contract 
that  the  contractor  should  not,  without  the  written  consent 
of  the  owner,  assign  any  of  the  moneys  payable  thereunder, 
under  penalty  of  forfeiture,  &c.,  is  for  the  benefit  and  protec- 
tion of  the  owner  alone,  against  the  dereliction  or  insolvency 
of  the  contractor,  and  if  an  instalment  of  the  moneys  not  yet 
due  be  assigned  to  material-men,  and  notice  thereof  given  to 
the  owner  without  his  exception,  subsequent  creditors  of  the 
contractor  can  derive  no  advantage  therefrom.^ 

§  55  a.  What  amonnta  to  an  AMlgnment.  —  Usually  no  par- 
ticular form  of  words  is  necessary  to  create  an  assignment  of 
the  lien;  it  is  sufiicient,  if  the  intent  is  shown.'  Thus,  a 
purchaser  of  a  note  given  in  settlement  of  a  balance  due  on 
a  building  contract  and  maturing  within  the  time  allowed  by 
law,  for  suing  to  enforce  a  lien,  is  entitled  to  a  lien  against 
the  building  for  the  amount  of  the  debt  evidenced  by  the 
note,  and  may  enforce  it  in  his  own  name,  without  any  as- 
signment of  the  account  filed  by  the  contractor  to  establish 
the  lien.*  So,  where  a  promissory  note  has  been  given  for 
part  of  the  debt  for  which  a  mechanics*  lien  has  been  filed, 
the  amount  may  be  recovered  by  the  claimant  holding  the 
note  which  has  been  dishonored.^  This  right  of  lien  also  sur- 
vives to  an  executor  or  administrator,^  and  passes  by  assign- 
ment to  the  remaining  partners  of  a  firm  on  dissolution.^  So 
any  member  of  a  firm  has  the  right  to  use  the  nam^  of  the 
firm  to  perfect  the  lien;  and  this  although  the  member  has 
become  sole  owner  of  the  claim.'  But,  where  a  party  has 
failed  to  have  his  lien  recorded  and  has  lost  it  thereby,  an 
assignment  of  the  debt  by  him,  "  with  all  rights  and  liens," 
passes  no  lien  to  the  assignee,  as  the  assignor  had  none  to 
transfer.'  But  on  the  other  hand,  it  has  been  said,  that  it 
seems,  unless  some  authority  is  given,  the  mere  assignment 

1  BCasoQ  V,  Germaine,  1  Mont.  268.  •  Tattle  v,  Howe,  14  Minn.  146. 

«  Burnett  v.  Jenej  Cltj,  81  N.  J.        7  Busfield   ».   Wheeler,    14    Allen 

£q-  d41.  (Mass.),  189 ;  Hubbell  v.  Schreyer,  14 

»  Skjmie  V,  Occidental  Mill,  8  Ner.  Abb.  Pr.  w.  s.  284 ;  Westenrelt  v.  Levj, 

210.  2Duer(N.  Y.),364. 

«  Jonei  V.  Hunt.  67  Mo.  668.  8  jones  v.  Hunt,  67  Mo.  668. 

•  Johns  V.  Bolton,  12  Penn.  889.  »  Hooper  v.  Sells,  68  Ga.  127. 
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of  a  claim  for  T^rhich  a  mechanic  might  enforce  a  lien  does  not 
operate  aa  a  transfer  of  the  lien.  And  even  where  each  right 
might  be  assigned,  it  was  held  that  where  a  mechanic  exe- 
cuted a  draft  upon  a  third  person,  which  he  sold  to  a  vendee, 
stating  that  he  held  a  mechanics'  lien  for  the  indebtedness  of 
the  drawee  to  him,  such  facts  would  not  constitute  an  im- 
plied contract  for  the  assignment  of  the  lien  to  the  vendee.^ 
Particularly  would  no  assignment  of  the  lien  be  intended,  by 
the  assignment  of  an  instalment  due  a  mechanic  for  work  be- 
fore the  completion  of  his  contract.^  Again  it  has  been  held 
that  where  a  negotiable  note  has  been  given  to  a  builder  in 
settlement  of  his  account  for  building  a  house,  its  mere  in* 
dorsement  and  delivery  by  the  builder  to  a  third  person  does 
not  per  »e  operate  as  an  assignment  of  the  right  of  lien  to  the 
indorsee.^  If  any  particular  form  of  assignment  is  required 
by  statute,  it  must  be  complied  with.  As  under  a  law  which 
required  that  ^^  every  conveyance  whereby  real  estate  is 
aliened,  mortgaged,  assigned,  charged,  or  affected,  must  be  in 
writing,"  a  mechanics'  lien,  being  in  the  nature  of  a  mort- 
gage and  a  charge  on  the  land,  could  only  be  assigned  in 
writing.  The  lien  would  not  pass  except  by  the  transfer  of 
the  account;  and  as  the  account  carried  with  it  the  lien, 
which  was  an  encumbrance  on  the  land,  it  also  had  to  be  in 
writing.* 

§  56.  •Rights  of  AABignee.  -^  In  one  State,  where  both  the 
lien  and  cho»e%  in  action  are  assignable,  it  has  been  held  that 
the  assignee  6f  a  mechanic's  account  and  lien  may  sue  without 
joining  the  contractor  as  party  plaindfif,  although  the  me«* 
chanics*  lien  law,  in  declaring*  who  shall  be  parties,  enacts 
that  ^^  the  parties  to  the  contract  shall,  and  all  other  persons 
interested  in  the  matter  in  controversy,  and  in  the  property 
charged  with  the  lien,  may  be  made  parties."  ^  And  where 
the  lien  may  not  be  assignable,  yet  it  seems  that  an  assign- 
ment of  the  debt  would  enable  the  assignee  to  prosecute  the 

1  First  Nat.  Bank  v,  Dnj,  62  Iowa»  •  8t  John  v.  Hall,  41  Conn.  622. 

680.  <  Bitter  v,  Stevenson,  7  Cal.  88S. 

*  Merchant  v,  Ottumwa,  61  Iowa,  *  Goff  o.  Papin,  84  Mo.  177. 
461. 
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lien  in  the  name  of  the  mechanic.  The  latter  would  be  jus- 
tified in  doing  >any  act  in  aid  of  the  claim  which  the  law 
accords ;  and,  if  he  neglected  to  act,  the  assignee  might  per- 
form, in  the  assignor's  name,  whatever  is  permitted  for  the 
security  or  enforcement  of  the  demand.^ 

1  Hallahan  v.  Herbert,  11  AVb.  Pr.  (N.  Y.)  ir.  8.  826 ;  Palmer  v.  Merrill,  6 
Ciuh.  (Mass.)  282. 
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CHAPTER  Vn. 

BELATION  OF  OWNKE  TO  SXTB-OONTSACTOB  AND  OTHERS* 

§  57.  Systems  adopted  for  Proteotion  of  Sub-contractor,  Aq} 
—  The  protection  of  the  sub-contractor  and  material-man, 
with  a  just  regard  to  the  rights  of  the  owner  of  property,  has 
been  a  subject  of  much  solicitude  with  most  of  the  legisla- 
tures. Two  systems  seem  principally  to  have  been  adopted. 
The  one  in  Pennsylvania,  which  was  the  first,  where  the 
mechanic  who  did  the  work,  and  material-man  who  supplied 
the  articles  used,  were  deemed  entitled  to  protection,  rather 
than  a  mere  builder  or  undertaker  of  contracts,  made  provi- 
sion that  the  sub-contractor  and  the  material-man  should  have 
a  lien,  for  whatever  sum  might  he  due  them^  directly  on  the 
building  and  land  upon  which  it  stood,  and  subordinating  the 
lien  of  the  contractor  thereto.  The  other  was  the  plan 
adopted  in  New  York,  which  did  not  secure  to  any  one,  except 
the  original  contractor,  an  absolute  lien  on  the  property  for 
the  whole  sum  due,  but  by  a  species  of  equitable  subrogation 
allowed  the  sub-contractor  and  material-man  to  give  written 
notice  to  the  owner  of  his  unpaid  claim,  requiring  the  owner 
thereupon  to  retain  euch  funds  a>  were  in  his  hands  belonging  to 
the  contractor  to  answer  the  suit  of  the  sub-contractor,  and 
securing  the  same  either  by  a  lien  on  the  interest  of  the 
owner  in  the  property,  or  by  a  right  of  action  against  him, — 
the  payment  of  this  sum  to  operate  as  a  valid  set-off  against 
any  demand  of  the  contractor.  So  far  as  there  is  any  natural 
justice  in  the  right  of  lien,  it  is  evident  that  the  sub-contrac- 
tor and  material-man  have  equally  as  meritorious  claims  •for 

^  This  section  wu  cited  with  approbation  in  Hunter  v.  Trackee  Lodge,  14 
Key.  41. 


BELATION  OF  OWNER  TO  SUB-CONTRACTOR  AND  OTHERS.     93 

protection  as  the  contractor.  They  are  frequently  more  inti- 
mately connected  with  the  work  itself,  and  in  most  cases  the 
erection  is  due  exclusively  to  them.  The  difficulty  has  been 
to  secure  them  without  at  the  .same  time  doing  injustice  to 
the  innocent  owner.  The  plan  of  conferring  on  them  a  right 
of  lien  for  all  sums  which  may  be  due  them,  iiTespective  of 
payments  already  made  by  the  owner  to  the  contractor,  has 
not  met  with  much  favor  in  later  legislation.  The  tendency 
has  been  rather  to  confine  their  right  to  what  may  be  owing 
by  the  owner  at  the  time  of  notice  to  him  of  their  claims. 

§  58.  Wbere  8ub-oontraotor  has  a  Uen  for  whatever  may  be 
due  him.  —  The  remedy  adopted  in  those  States  which  secure 
a  lien  on  the  land  directly  to  the  sub-contractor,  for  the  entire 
amount  of  his  claim,  generally  provides  that  *'  the  building 
erected  shall  be  subject  to  a  lien  for  the  payment- of  all  debts 
contracted  for  work  done  or  materials  furnished  for  or  about 
the  erection  of  the  same."  ^    In  discussing  the  rights  secured  "X 
by  this  statute,  it  has  been  said:  The  phraseology  of  this      ' 
law  proves  that  this  lien,  like  all  analogous  liens,  is  founded 
on  contract,  express  or  implied.     And  here,  contrary  to  the 
rule  as  to  other  liens,  the  law  gives  a  lien  even  in  favor  of  a 
sub-contractor.    On  what  principle  is  it  founded  ?    It  must 
be  on  contract  with  the  owner,  either  directly  or  indirectly ; 
for  it  is  only  thus  that  one  man  can  ever  acquire  a  claim  upon 
the  property  of  another.     And  in  this  way  the  connection  is 
plain.    The  owner  contracts  with  a  builder  to  erect  a  house 
on  certain  terms,  and  the  builder  makes  a  sub-contract  with 
a  material-man  to  supply  the  materials.     The  chain  of  rela- 
tionship consists  of  but  two  links,  the  second  of  which  hangs 
by  the  first,  and  will  bear  no  greater  weight.     The  sub-con- 
tractor comes  in  by  reason  of  his  direct  contract  relation  to 
the  builder ;  and  tiie  right  of  lien  of  the  former  for  his  claim    ] 
is,  pro  tanto^  substitutionary  to  that  of  the  latter.    As  against    ^ 
the  owner  the  terms  of  the  principal  contract,  and  as  against    { 
the  builder  the  terms  of  the  sub-contract,  limit  and  qualify  the     ! 
lien  of  the  sub-contractor,  so  as  to  prevent  his  claim  from     \ 
abating  the  terms  of  either  contract.    The  allowance  of  any     ^ 

1  Laws  of  Fenn.,  Jane  16, 18S6. 
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lien  at  all  to  a  sub-contractor  is  a  special  privilege,  granted 
only  in  case  of  buildings ;  and  it  is  not  unreasonable  to  re* 
quire  him  to  look  to  the  principal  contract,  to  ascertain 
whether  it  is  such  as  to  justify  him  in  becoming  a  contractor 
under  it.^ 

In  further  explanation  of  the  theory  of  the  law,  it  was 
held,  under  a  .statute  which  provided  that  ^*  any  person  who 
shall  actually  perform  labor  in  erecting  any  buildmg,  by 
virtue  of  any  contract  with  the  owner  thereof,  or  other  per- 
son who  had  contracted  with  such  owner,  for  erecting  such 
building,  shall  have  a  lien  to  secure  the  payment  of  the  wages 
due,^'  that  one  who  had  contracted  with  the  owner  to  erect 
a  building  had  power,  by  his  sub-contract  with  another  for 
the  whole  or  part  of  the  work,  to  create  a  similar  lien  on  the 
estate  in  favor  of  such  sub-contractor.  Where,  before  the 
above  statute  took  effect  as  law,  the  contract  gave  a  lien  to 
the  contractor  only,  this  was  the  act  of  the  owner  charging 
his  own  estate.  But,  under  the  operation  of  this  statute,  a 
precisely  similar  contract  by  the  owner  of  land  would  give 
the  contractor  a  power  to  bind  the  estate  by  other  liens  in 
favor  of  sub-contractors,  for  labor  thereon.  Such  liens  in 
favor  of  sub-contractors  would  equally  bind  the  estate  by 
consent  of  the  owner,  because  such  a  contract,  by  force  of 
the  previous  law  (which  gave  a  lien  only  on  contract  with 
the  owner),  of  which  the  awner  is  presumed  to  be  conversant, 
gives  his  irrevocable  power  to  his  contractor  to  charge  and 
bind  his  estate ;  and  when  such  power  is  executed  by  the 
actual  making  of  such  sub-contract  for  labor,  it  is  in  law  the 
act  of  the  owner,  h3'^pothecating  his  own  estate  to  the  extent 
of  the  price  of  such  labor.  When  a  statute  is  in  force  at  the 
time  a  party  does  a  legal  act,  like  that  of  making  a  contract, 
the  existing  law  gives  force  and  effect  to  the  act ;  he  assents 
to,  and  binds  himself  and  his  property  to  all  the  legal  conse- 
quences of  such  act.^  So,  again,  the  sub-contractor  is  pro- 
tected when  the  law  provides  that  "  any  person  who  shall 
perform  labor  or  furnish  materials  shall  have  a  lien  for  the 

1  Campbell  v.  Scaife,  1  PhUa.  187.  >  Donahy  v,  Clapp,  12  Ciuh.  440; 

Urin  v.  Waagh,  11  Mo.  412. 
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same,"  and  this  although  the  contractor  has  received  his  pay 
in  full  from  the  owner.^  So,  where  *^  every  person,  &c., 
shall  have  a  Uen  for  the  work  done  at  the  instance  of  the 
owner  or  his  s^ent,  and  every  contractor  shall  be  held  to  be 
the  agent  of  the  owner,"  &c«,  the  sub-contractor's  lien  is  not 
suspended  until  the  completion  of  the  building.^  This  gen- 
eral right  of  lien  in  favor  of  sub-contractors  and  material-men 
has  been  modified  in  Pennsylvania  and  New  Jersey  by  more 
recent  enactments^  exempting  the  property  from  such  liens 
when  the  owner  records  the  contract,  thus  enabling  those 
dealing  with  the  contractor  to  inform  themselves,  if  it  would 
be  safe  for  them  either  to  perform  labor  or  furnish  materials 
for  the  building.  Under  these  statutes  it  has  been  decided, 
that  where  the  I9W  provides  that  ^^when  a  building  is  erected 
by  contract  in  writing,  the  building  and  land  shall  be  liable 
to  the  contractor  alone  for  materials  furnished,  provided  the 
contract  be  filed  before  the  materials  are  furnished,"  the 
filing  the  written  contract  only  protects  the  building  from 
liens  for  work  or  materials  furnished  to  the  contractor.  If 
the  owner  orders  materials  or  employs  mechanics  on  his  own 
account,  a  lien  attaches  for  the  same.'  Again,  where  a  build- 
ing was  not  to  be  responsible  except  to  the  contractor,  ^'  pro- 
vided the  contract  is  recorded  within  a  certain  period,"  but 
no  book  was  designated  in  which  it  was  to  be  recorded,  it 
was  held  it  might  be  recorded  in  a  deed  book.^ 

§  59.  Uen  ezlsta,  notwithstanding  there  are  several  Contraot- 
om. —  The  right  of  lien  thus  secured  is  not  defeated,  though 
the  contractor  is  such  as  to  only  a  part  of  the  building.  The 
owner  may  make  his  contracts  for  different  paits  of  the  work, 
as  with  one  for  the  stone-work,  witli  another  for  the  brick- 
work, and  so  on ;  and  there  is  no  reason  why  a  workman  or 
material-man  employed  by  each  contractor  to  do  work  or 
furnish  materials  within  the  scope  of  his  contract  should  not 
be  entitled  to  a  lien  for  it,  as  well  as  if  there  were  but  one 
contractor  for  the  whole  building.    Except  in  the  principal 

1  Atwood  v.  WillUms,  40  Me.  <  Mechanics'  Mut  L.  Am.  v.  Albert- 
409.  BOD,  28  N.  J.  £q.  8ia 

*  Quale  9.  Moon,  48  Cal  47a  «  Glading  v.  Frick,  88  Penn.  460. 
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cities,  it  is  rare  that  men  contract  for  the  whole  building.^ 
For  it  is  said,  if  a  clear  legitdative  provision  to  charge  the 
building  with  a  lien  for  work  and  materials  procured  through 
a  contractor  could  be  defeated  by  making  two  contracts  for 
the  building  instead  of  one, —  for  example,  one  contract  for  the 
masonry  and  another  for  the  carpentry, -:- the  provision  in 
the  statute  is  worthless.  It  could  always  be  evaded.  What 
difference  is  there  in  principle  when  different  men  become 
contractors  for  the  erection  of  the  building  in  divisions? 
Certainly  there  is  none.  Within  the  division  committed  to 
each,  the  owner,  by  his  contract  with  him  for  construction  of 
that  division,  commits  his  authority  to  bind  the  building  just 
as  fully  and  ^  equitably  as  he  could  to  one  person  for  the 
whole  erection.  And  where  the  law  classes  the  contractor  in 
the  same  category  as  architect  and  builder,  he  becomes  as 
much  the  agent  of  the  owner  as  the  others  ;  and  the  lien  of 
the  persons  providing  labor  or  materials  on  his  order  is  as 
secure  as  if  he  had  been  termed  an  architect  or  builder.^  So 
a  marble-mason,  contracting  with  the  owner  for  all  the  marble 
mantels  in  a  building,  is  a  **  contractor  "  under  this  lien  law, 
and  as  such  can  render  the  building  liable  to  the  lien  of  a 
person  who,  at  his  request,  furnished  and  put  up  one  set.* 

§  60.  Right  of  Sub-Contraotor  In  Second  Degree. —  This  right 
of  the  contractor  to  pledge  the  building  for  debts  to  sub-con- 
tractors and  material-men  has  not  been  extended  by  con- 
struction to  sub-contractors,  except  upon  express  statutory 
enactment.  As  where  the  law  provides  that  **  every  building 
shall  be  subject  to  a  lien  for  the  payment  of  all  debts  con- 
tracted for  work  done  or  materials  furnished  for  or  about  the 
erection  of  the  same,"  while  it  authorizes  contractors  to  create 
liens  for  building,  it  does  not  authorize  sub-con tractora  to  do 
the  same.  When  the  owner  employs  a  house-builder  to  erect 
a  house  for  him,  the  parties  are  directly  connected  by  contract, 
and  1^  lien  must  be  founded  on  it.  It  is  never  intended  in 
such  a  case  that  the  builder  shall  himself  find  all  the  materials 
and  do  all  the  work  by  his  own  hands ;  and  therefore  the  law 

^  Singerlj  v.  Doerr,  C2  Penn.  9.  ^.Duff  v.  Hofihian,  63  Penn.  191. 

<  Derrickson  v.  Nagle,  2  PhUa.  120. 


h 


RELATION  OF  OWNER  TO  SUB-CONTRACTOR  AND  OTHERS.      97 

implies  an  authority  in  him  to  bind  the  building  to  others  for 
the  materials  which  be  may  procure  from  them,  and  also  in 
some  cases  for  work  specially  done  by  others.  Yet  he  cannot 
bind  it  to  the  journeymen  and  laborers,  whom  he  is  always 
presumed  to  employ,  not  only  for  such  work,  but  for  all  the 
work  in  their  respective  occupations  for  which  their  employer 
may  need  them.  They  are  not  considered  as  working  on  the 
credit  of  the  building,  but  on  the  faith  of  their  employer.  The 
law  implies  that  the  contractor  for  the  whole  work  may  get 
materials  and  contract  with  special  artisans,  required  for  the 
different  parts  of  the  work,  on  the  credit  of  the  building. 
There  is  no  policy  that  would  extend  its  construction  to  this 
latter  class.  If  such  were  the  case,  the  multiplication  of  liens 
would  become  an  intolerable  nuisance,  by  allowing  distant  sub- 
contractors to  thus  encumber  property.  It  would  be  intoler- 
able, not  only  to  peraons  having  houses  built,  but  to  mechanics 
themselves ;  for  no  prudent  man  would,  with  such  a  law, 
venture  to  employ  any  but  rich  mechanics  about  his  building, 
without  getting  security  against  liens,  which  they  might  mul- 
tiply with  so  much  facility.  How  distant,  then,  may  the  claim- 
ant stand  from  the  contract  between  the  owner  and  builder 
before  there  is  no  lien  ?  Certainly  there  must  be  a  limit  some- 
where. The  cai-penter  may  undertake  with  the  builder  for 
finishing  all  his  kind  of  work,  including  all  the  nails,  screws, 
&c.  Can  he  transmit  the  right  of  lien  to  all  dealers  and  ar- 
tisans in  these  kinds  of  business  ?  If  he  can,  then  the  lien 
rights  against  any  house  may  be  entirely  indefinite.  The 
bricklayer,  the  stonemason,  &c.,  may  multiply  them  in  the 
same  way,  until  the  costs  of  liens  may  exceed  the  value  of  the 
house.  What,  then,  is  the  limit  of  these  lien  rights  ?  The 
law  must  answer.  And  when  it  provides,  in  connection  with 
the  section  immediately  above  quoted,  that  "  every  claim  must 
set  forth  the  names  of  the  party  claimant,  and  of  the  owner 
or  reputed  owner  of  the  building,  and  also  of  the  contractor, 
architect,  or  builder,  where  the  contract  of  the  claimant  was 
made  with  such  contractor,  architect,  or  builder,"  the  law  es- 
tablishes one  link,  and  only  one,  between  the  owner  on  the 
one  hand  and  the  workman  and  material-man  on  the  other. 


98  MECHANICS'  LIEN  ON  REAL  PROPERTY. 

It  requires  the  lien  to  be  founded  on  contract ;  and  it  recog- 
nizes no  one  as  having  power  to  contract  so  as  to  make  a  lien 
against  the  building,  exc^ept  the  owner  and  the  contractor  or 
architect.  And  this  limit  is  perfectly  clear  and  reasonable. 
It  leaves  to  the  owner  a  reasonable  control  in  relation  to  the 
liens  with  which  his  house  may  be  encumbered,  and  prevents 
their  indefinite  multiplication. by  others  who  are  under  no 
contract  relation  with  him,  and  who  might  therefore  create 
liens  at  their  pleasure  and  against  his  will.  It  requires  of 
claimants  of  liens  to  have  regard,  not  merely  to  their  own 
interest,  but  to  that  of  the  owner, *in  making  their  contracts 
with  third  persons,  of  seeing  that  the  person  contracting  with 
them  has  authority  to  bind  another  person's  property  for  the 
work  or  materials  which  are  wanted  for  them.  The  owner, 
and  the  contractor  under  him,  alone  have  power  to  bind  the 
building  under  such  a  statute.^  In  another  case  before  the 
same  court,  and  under  the  same  statute,  a  journeyman  me- 
chanic, even  when  employed  in  working  on  a  building  under 
the  original  contractor  or  master-mason,  could  not  file  a  lien 
against  the  erection ;  the  court  observing  that,  were  they 
allowed  liens,  then  every  individual  workman  engaged  by  the 
principal,  even  for  a  day,  might  add  his  lien  to  those  of  the 
contractor  and  sub-contractor.  This  would  soon  be  felt  as 
intolerable.  To  increase  the  risks  so  materially  as  to  extend 
them  to  journeymen  would  be  seriously  to  interfere  with  the 
growth  and  improvement  of  our  cities  and  towns,  by  interpos- 
ing obstacles  to  the  march  of  meritorious  enterprise,  and  thus 
eventually  to  injure  the  workman  himself.  For  the  intro- 
duction of  such  a  rule  a  distinct  manifestation  of  legislative 
will  is  necessary.  It  is  far  better  for  all  parties  to  leave  the 
journeyman  operative  to  the  security  he  most  commonly  relies 
on,  the  personal  responsibility  of  his  employer.^  So  where  a 
party,  as  a  mere  agent,  was  employed  to  superintend  the  work, 
and  to  hire  men  by  the  day,  or  otherwise  to  do  it,  he  is  in  no 
proper  sense  of  the  word  a  contractor ;  and  work  done  under 
his  order  is  chargeable  to  the  contractor  individually,  and  not 
to  the  owner.® 

^  Harland  v.  Rand,  27  Penn.  611 ;         ^  Jobsen  t;.  Boden,  8  Barr,  463. 
Singerly  v,  Doerr,  02  Penn.  9.  *  Snyder  v.  Gibbons,  8  Phila.  126. 
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§  61.  Wben  Lian  of  Snb-contraotor  is    oonflnad   to  Amount 
dae  by  Owner  at  Time  of  Notice.  —  The   system   most  gen- 
erally adopted  for  the  security  of  sub-contractors  and  mate- 
rial-men is  that  which  confines  their  right  of  recovery  to  the 
amount  due  the  conti-actor  by  the  owner  at  the  time  of  notice 
to  the  latter.     This  remedy  is  in  the  nature  of  an  attachment 
or   garnishment,  dating  from  notice  like  ordinary  attach- 
ments; as  where,  ^^on  being  served  with  a  notice  by  a  sub- 
contractor, the  owner  of  such  building  shall  withhold  from  the 
contractor,  out  of  the  first  moneys  due,"  &c.^    So  if  the  pro- 
ceedings by  a  sub-contractor  are  to  be  by  "  writ  of  garnish- 
ment" against  the  owner,  they  are  to  be  conducted  as  an 
ordinary  garnishment.^    Notice  by  a  workman  or  material- 
man, given  pursuant  to  law,  operates  as  an  assignment  of  the 
debt  due  from  the  owner  to  the  contractor,  under  the  con- 
•tract,  to  the  extent  of  the  amount  due  from  the  contractor  to 
the  workman  or  material-man.     This  notice  gives  him  a  right 
of  action  against  the  owner,  if  he  improperly  refuses  to  pay, 
and  further  a  court  of  equity  will  stay  the  execution  of  a 
judgment  by  a  contractor  against  the  owner,  and  order  the 
money  to  be  paid  into  court  for  the  benefit  of  those  entitled.^ 
Money  due  a  contractor,  which   has  been  reserved   by  the 
owner  to  pay  liens  of  sub-contractors,  is  not  subject  to  trustee 
process,  in  a  proceeding  against  the  contractor.*    In  New  York 
it  is  provided  that "  any  person  who,  in  pursuance  of  an  agree- 
ment with  any  contractor  of  the  owner,  shall,  in  conformity 
with  the  terms  of  such  contract,  perform  any  labor  or  fur- 
nish materials  in  building,  &c.,  shall,  upon  filing  the  notice, 
Ac,  have  a  lien  for  the  value  of  such  labor,  &c.,  to  the  extent 
of  the  right,  title,  and  interest  existing  of  such  owner ;  but 
such  owner  shall  not  be  obliged  to  pay  for,  or  on  account  of, 
such  house,  &c.,  any  greater  sum  or  amount  than  the  price 
stipulated  and  agreed  to  be  paid  therefor  in  and  by  such  con- 
tract."    The  settled  construction  of  this  law  is,  that,  except 

»  Cahoonr.  Leyy,  6CflI.295;  McAl-  •  Wightman  vJ  Brenner,  26  N.  J. 

pin  9.  Duncan,  16  Cal  127 ;  Geiger  v,  £q.  489. 

Httssey,  63  Ala.  388.  «  Hitchcock    v,  Lancto,  127  Mass. 

2  Parmenter  v,  Cbilds,  12  Iowa,  26.  614. 


100  MECHANICS'  LIEN  ON  BEAL  PBOPEBTT.  ^ 

in  cases  of  fraud,  the  owner  cannot,  under  any  of  its  provitdons, 
be  compelled  to  pay  any  greater  sum  for  the  completion  of  a 
building  than  by  his  contract  he  agreed  to  pay.  The  e£Eect  of 
the  statute  is  simply  to  take  from  the  owner  money  actually 
owing  by  him  upon  his  contract,  and  apply  it  in  payment  for 
the  labor  and  materials  which  sub-contractors  or  material-men 
have  contributed  towards  the  performance  of  the  same  con- 
tract.^ And  where  the  law  declares  that  no  transfer  or  assign- 
ment of  his  interest  in  the  contract  by  the  contractor  shall  be 
valid  against  parlies  entitled  to  file  liens  under  said  contract 
against  said  contractors,  it  operates  as  an  equitable  transfer  to 
a  lienor  of  the  money  due  to  the  contractor  by  the  owner  at 
the  time  of  filing  his  lien  claim,  against  which  nothing  should 
prevail  except  that  which  springs  out  of  the  contract  itself, 
such  as  omissions  or  violations  of  its  obligations,  affecting  its 
performance  and  consequently  the  amount  due  to  the  contract- 
or.^ In  a  law  providing  that  the  aggregate  amount  of  liens 
^^  mus£  not  exceed  the  amount  which  the  owner  would  be 
otherwise  liable  to  pay  at  the  time  of  the  filing  of  the  claim," 
it  does  not  necessarily  mean  a  liability  which  can  then  be  en- 
forced, but  means  liability  to  pay  by  virtue  of,  and  according 
to  the  terms  of  the  contract,  either  presently  or  in  futuro. 
The  clause  was  intended  to  limit  the  owner's  liability  in  the 
aggregate  to  the  amount  which  he  has  contracted  to  pay,  de- 
ducting payments  made  before  the  filing  of  the  lien.^  Under 
the  laws  of  New  York,  1870,  where  nothing  is  due  a  contract- 
or at  the  time  the  notices  of  sub-contractors  are  filed,  there  is 
no  lien  against  the  owner.^ 

§  62.  Lien  of  Snb-contraotor  snbordinata  to  Owner's  Contraot.^ 
—  The  lien  or  right  of  the  sub-contractor  and  others,  discussed 
in  the  preceding  section,  is  always  in  strict  subordination  to 
the  terms  of  the  original  contract  between  the  owner  and  his 

1  Fergiison  v.  Bnrk,  4  £.  D.  Smith  211 ;  Weeks  v.  Little,  47  N.  T.  Super. 

(N.  T.),  760,  and  many  cases  cited.  Ct  1. 

«  Develin  v.  Mack,  2  Daly  (N.  Y.),  *  Sampson  ».  Buffalo.  20  N.  Y.  Sup. 

94 ;  Mandeville  r^  Reed,  13  Abb.  Fr.  Ct.  280. 

(N.  Y.)  178;  Whittier  v,  Wilbur,  48  »  This  section  is  cited  with  apppo- 

Cal.  175.  bation  in  Mclntire  v.  Barnes,  4  Col. 

8  Heckmann  v.  Finkney,  81  N.  Y.  288. 
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immediate  contractor.^  All  such  perso^Sj  in  the  absence  of 
fraud,  are  presumed  to  have  notice  of  tbe  .existence  of  such 
contract,  a  knowledge  of  its  terms,  and  of  ib^  rights  and  obli- 
gations of  parties  thereunder.  Its  terms  are  conclui^e  against 
them  80  far  as  any  claim  upon  the  owner,  or  righfcrlien  upon 
his  premises,  is  concerned.'  Under  a  statute  which-jffoyides 
that  "  the  owner  shall  not  be  obliged  to  pay  for  his^buildirig^^ift 
consideration  of  all  the  liens,  any  greater  sum  than  the  price : 
stipulated  in  the  contract,'*  unless  he  shall  make  payments  by 
collusion,  or  in  advance  of  the  terms  of  the  contract,  the  legal 
effect  of  these  provisions  is  to  subrogate  sub-contractors  pro 
tanto  to  the  rights  of  the  contractor.'  This  law  only  subro- 
gates the  sub-contractor,  pro  tanto^  to  the  rights  of  the  con- 
tractor, under  the  contract,  and  he  can,  except  in  case  of  fraud, 
collusion,  or  intent  to  evade  the  act,  have  no  other  or  greater 
rights.^  Under  a  similar  statute,  where  a  sub-contractor  may 
give  notice  to  the  owner  of  his  demand  and  the  latter  is  to  re- 
tain what  may  be  due  the  contractor,  the  rights  of  a  sub-con- 
tractor to  payment  from  the  owner  under  such  a  statute  are  in 
strict  conformity  and  dependence  upon  the  original  contract 
between  owner  and  contractor.^  In  such  cases  the  rights  of 
sub-contractors  are  subject  to  all  equities  between  the  owners 
and  contitkctors,^  and  cannot  exceed  the  original  contract  price 
between  the  owner  and  contractor  J  There  is  no  constitutional 
objection  to  a  statute  securing  a  lien  to  material-men,  who,  at 
the  instance  of  a  contractor,  furnish  him  with  the  materials 
which  are  used  in  the  construction  of  the  building,  provided 
the  aggregate  liens  do  not  exceed  the  contract  price,  as  fixed 
by  the  owner  and  contractor.® 

§  62  a.  Wlien  Snb-contractor'B  Notloe  operates  as  a  Lien.  — 
Whether  the  notice  of  the  sub-contractor  and  material-man 
shall  operate  as  a  lien  on  the  property  of  the  owner,  or  simply 

1  Dingley  v,  Greene.  54  Cal.  833.  «  Reeye  v.  Elmendorf,  8S  N.  J.  L. 

*  Henley    v.    Wodsworth,   88  Cal.  126. 
866.  "  Morgan  v.  Stevens,  6  Abb.  (N.  Y.) 

s  Poet  9.  Campbell,  26  N.  T.  Sup.  N.  Cat.  856. 
Ct  51.  7  Trustees  WyUy  Academy  o.  San- 

«  Herbert  v.  Herbert,  57  How.  Pr.  ford,  17  Fla.  162. 
(N.  Y.)  83a  •  Whittier  v.  Wilbur,  48  Cal.  175. 
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confer  a  nght  of  ^^CioQ  against  him  for  the  unpaid  balance 
due  the  original* Xc^Vactor,  dependa  entirely  on  the  provision 
of  8tatutes.\In'^ew  York,  for  example,  it  is  provided  that 
^^  any  pe.ii^Hn  ^o,  in  pursuance  of  an  agreement  with  any  con- 
tractoVo^^^^fhe  owner,  shall,  in  conformity  with  the  terms  of 
Buoh  cbhtract,  perform  any  labor  or  furnish  materials  in  build- 
.  •Ih^Z&c,  shall,  upon  filing  the  notice,  &Cm  have  a  lien  for  the 
'**:  \^lue  of  such  labor,  &o.,  to  the  extent  of  the  right,  title,  and 
interest  existing  of  such  owner;  but  such  owner  shall  not 
be  obliged  to  pay  for  or  on  account  of  such  house,  &c.,  any 
greater  sum  or  amount  than  the  price  stipulated  and  agreed 
to  be  paid  therefor  in  and  by  such  contract"  Other  States 
have  not  secured  this  right  by  alien  upon  the  estate,  but  only 
by  a  personal  action  against  the  owner.  As  where  '^  any  sub- 
contractor, journeyman,  or  laborer  employed  in  the  construc- 
tion or  repair  of,  or  fuiTiishing  materials  for,  any  building,  may 
give  to  the  owner  thereof  notice  in  writing,  particularly  setting 
forth  the  amount  of  his  claim,  &c.,  and  that  he  holds  the 
owner  responsible  for  the  same ;  and  the  owner  shall  be  liable 
for  such  claim,  but  not  to  exceed  the  amount  which  may  be 
due,  &c.,  from  him  to  the  employer,  which  may  be  recovered 
in  an  action,'*  &c.,  this  law  has  no  reference  whatever  to  the 
subject  of  liens.  It  simply  provides  for  fixing  a  personal  lia- 
bility upon  the  owner  of  a  building  under  certain  circum- 
stances and  to  a  certain  extent ;  ^  and  a  party  is  entitled  to 
pursue  the  remedy  provided  by  the  above  section,  although 
he  may  also  have  taken  the  steps  necessary  to  create  a  lien  on 
the  premises.^  So,  although  a  State  constitution  provided 
that  ^^  mechanics,  artisans,  and  material-men,  of  every  class, 
shall  have  a  lien  upon  the  buildings  for  the  value  of  their  labor 
or  materials  "  and  the  legislature  only  provided  that  the  sub- 
contractor, might  have,  after  notice,  a  right  of  personal  action 
against  the  owner  for  the  unpaid  balance,  it  was  held  that  the 
sub-contractor  had  no  lien  on  the  building.^    Again,  where 

1  Barker  v.  Baell,  35  Ind.  297 ;  Bal-  *  Horan    v.    Frank,  51  Tex.  401 ; 

eigh  V.  Toatettel,  86  Ind.  295;  O'Hal-  Loonie  o.  Frank,  Id.  406;  Pool  v.  San- 

loran  v.  Leachj,  30  Ind.  160.  ford,  52  Tex.  621 ;  Sens  v.  Trentune; 

s  O'HaUoran  v.  Leacby,  39  Ind.  160.  54  Tex.  218. 
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the  remedy  given  a  Bu1>oontraGtor  against  the  owner,  for 
money  due  to  a  contractor,  is  ^*  money  had  and  received,'*  it 
is  exclusive  and  there  is  no  lien.^  Nor  does  the  sub-contractor 
acquire  any  general  right  to  the  whole  fund  in  the  owner's 
hands.  It  only  amounts  to  a  specific  appropriation  of  a  part 
sufficient  to  pay  his  account.  The  owner  may  pay  over  the 
balance  to  the  original  contractor.^ 

§  62  6.  Right  of  Owner  to  pay  Contractor  ontil  Notice  ia  given. 
—  Unless  there  is  some  provision  of  the  statute  to  the  contrary 
an  owner  may  make  payments  due  by  the  tenor  of  his  contract, 
before  notice  is  received.  Sub-contractors  are  usually  re- 
quired to  take  notice  of  the  terms  of  the  principal  contract, 
and  the  owner  is  protected  in  making  payments  to  the  princi- 
pal contractor  in  accordance  with  the  terms  of  his  contract, 
unless  notified  of  claims  for  materials  before  such  payments  are 
due.^  Under  a  lien  law  which  does  not  give  a  sub-contractor 
any  lien  upon  the  moneys  due  or  to  become  due  to  the  con- 
tractor from  the  owner,  but  authorizes  the  sub-contractor  to 
give  notice  to  the  owner,  who  shall  then  hold  the  moneys  due 
the  contractor  for  the  benefit  of  the  sub-contractor,  until 
notice  is  given,  the  contractor  is  left  at  full  liberty  to  dispose 
of  the  moneys  secured  to  him  by  contract  as  he  sees  fit.  The 
right  of  the  workman  or  material-man  does  not  attach  until 
notice  is  given.  If,  when  the  notice  comes,  there  is  nothing 
due  the  contractor,  in  consequence  of  a  previous  assignment 
of  the  debt,  the  right  of  the  sub-contractor  does  not  attach.^ 
Again,  where  sub-contractors  file  a  mechanics*  lien  against  the 
property  of  the  owner,  for  work  done  and  materials  furnished 
to  the  original  contractors,  and  the  owner  settles  in  full  with 
the  latter  without  notice  of  any  claim  of  the  sub-contractors, 
such  sub-contractors  have  no  lien.^  Where  a  lien  is  given 
^^  whether  labor  is  done  at  the  instance  of  the  owner  or  his 
agent;  and  every  contractor  shall  be  held  to  be  the  agent  of 
the  owner,"  notwithstanding  the  broad  language  of  the  statute, 
where  the  owner  has  made  payments  to  the  contractor  in 

i  Dnnii   V.  Kanmacker,   26  Ohio,        •  Stewart  v.  Wright,  62  Iowa,  836. 
407.  «  Craig  v.  Smith,  37  N.  J.  L.  640; 

*  McCuUom  V.  Bichardson,  2  Hand^  Beere  v.  Elmendorf,  88  N.  J.  L.  126. 
(CUi.),  274.  A  Gnenuej  v.  Beeyes,  68  Ga.  290. 
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good  faith  and  in  pursuance  of  the  contract,  before  reoeiving 
notice,  either  actual  or  constructiye,  of  the  liens,  the  sub-con- 
tractor could  not  charge  the  building  with  a  lien,  exceeding 
the  balance  of  the  contract  price  remaining  unpaid  when  the 
notice  of  the  lien  was  given.^  The  amendments  to  the  Cali- 
fornia Civil  Code  of  1874  did  not  alter  the  rule  in  the  last 
preceding  citation.^ 

§  62  c.  Payments  made  In  Acoordanoe  with  Contraot  but  -in 
Advance  of  Expiration  of  Bub-Contraotox'a  Right  to  give  Notice.  — 
In  order  to  prevent  fraud  upon  sub-contractors  by  the  owner 
and  contractor  stipulating  for  payments  which  were  in  ad- 
vance of  the  value  of  work  done,  some  States  have  given  sub- 
contractors and  material-men  a  certain  period  in  which  to  give 
notice  to  the  owner  of  their  unpaid  claims.  Some  authorities 
hold  ^  that^  until  this  period  expires,  the  owner  cannot  with 
safety  pay  the  contractor,  although  the  money  may  be  due  by 
the  terms  of  the  contract.  Thus,  where  a  sub-contractor  has 
twenty  days  in  which  to  give  notice  to  the  owner  of  his  claim, 
all  payments  made  by  the  owner  within  that  time  to  the  con- 
tractor will  be  regarded  as  having  been  improperly  made,  if 
made  to  the  prejudice  of  the  interests  of  the  sub-contractor, 
and  will  not  defeat  the  latter's  rights.*  So,  "if. the  contrac- 
tor does  not  pay  such  sub-contractor  for  the  same,  such  sub- 
contractor shall  have  a  lien  for  the  amount  due,  as  such  origi- 
nal contractor,"  &c.,  and  the  risk  of  all  payments  made  to 
the  original  contractor  shall  be  upon  the  owner  until  the  ex- 
piration of  sixty  days,"  &c.,  it  was  held  that  where  the  owner 
entered  into  a  contract  by  which  the  contractor  agreed  to 
build  a  house  for  $1,300,  —  $800  of  which  was  paid  on  the  exe- 
cution of  the  contract,  and  the  balance  after  completion,  —  a 
sub-contractor  had,  notwithstanding,  a  lien  for  $900  due  for 
materials  furnished  the  contractor,  the  object  of  such  law 
being  to  prevent  the  cutting  o£F  of  the  liens  of  sub-contractors 
by  early  payments  to  the  contractor.^  While  it  is  true  the 
owner  may  make  such  a  contract  as  he  sees  proper,  and  the 

1  Renton  v.  Conley,  40  Cal.  ISa  ^  Shellabarger  v.  Thayer,  16  Kan. 

<  WelU  V.  Cahn,  61  Cal.  428.  610 ;  Delahay  o.  Goldie,  17  Kan.  263. 

•  Hayighorstv.  Lindberg,  67  HI.  468. 
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8ub*coatractor  is  bound  thereby,  yet  if  the  contract  recognizes 
there  may  be  sub-contractors  whom  the  owner  may  be  required 
to  pay,  and  such  owner  has  knowledge  that  there  are  such 
sub-contractors,  he  cannot  pay  the  contractor  with  impunity 
during  the  period  in  which  the  sub*contractor  may  file  his 
lien.^  Again,  where  a  lien  is  given  to  a  material-man  fur- 
nishing materials  to  a  contractor  which  lien  is  to  ^^  relate  to  the 
time  when  the  work  upon  said  building  began,  and  to  the  time 
when  j^he  person  furnishing  materials  began  to  furnish 
the  same,"  such  lien,  if  the  notice  is  filed  within  the  time 
limited  by  the  statute,  is  not  defeated  by  the  fact  that  the 
owner,  before  the  filing  of  the  notice  of  intention  to  hold  the 
lien,  has  paid  the  contractor  in  full  for  the  work  and  mate- 
rials.^ Again,  if  *'  sub-contractors  have  a  lien  regardless  of 
the  claims  of  the  contractor  against  the  owner,  but  if  any 
money  be  due  or  is  to  become  due  under  the  contract  from 
said  owner  to  said  contractor.,  on  being  served  with  notice  by 
a  sub-contractor,  said  owner  may  withhold  out  of  the  first 
money  due,  or  to  become  due,  under  the  contmct,  a  sufficient 
sum  to  cover  the  lien,"  it  was  held  to  give  sub-contractors 
direct  liens  upon  the  premises  for  the  value  of  their  labor  and 
materials,  regardless  of  payments  on  the  principal  contract, 
made  prior  to  the  time  within  which  the  law  requires  notice 
of  their  claims  to  be  recorded.^  On  the  other  hand,  however, 
under  a  law  that  gave  sub-contractors  a  lien  for  their  labor  or 
materials,  but  provided  that  the  aggregate  of  all  liens  should 
not  exceed  the  original  contract '  price,  and  further  that  ^^  no 
person  shall  have  a  lien  unless  such  person  shall  within  thirty 
days  after  the  term  of  his  employment  has  expired,  or  after 
delivery  of  materials,  give  notice  in  writing  to  the  owner,"  it 
was  held  that  where  the  owner  pays  the  contractor  in  pui> 
suance  of  the  obligation  of  his  original  contract  after  its 
completion,  a  sub-contractor  acquires  no  lien  by  his  notice, 
although  the  notice  was  given  within  the  thirty  days;  on 
the  ground  that  the  sub-contractor  is  bound  to  ascertain  the 

1  Winter  «.  Hodton,  54  Iowa,  389.  *  Hanter  v,  Tnickee  Lodge,  14  Nev. 

«  Barker  v.  Buell,  86  Ind.  297 ;  Col-    24;  Lonkey  ».  Cook,  16  Nev.  68. 
ter  V.  Frese,  46  Iowa,  96 ;  City  of  Craw- 
fordf TiUe  v.  Johnson,  61  Iowa,  397. 
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precise  character  of  the  original  contract  and  that  at  his  own 
peril  he  must  guard  against  payments  provided  by  the  con- 
tract to  be  made  by  the  owner,  and  his  notice  be  given 
accordingly.^  Again,  although  a  statute  declares  that  ^'all 
mechanics  and  others  shall  have  and  may  claim  and  hold  a  lien 
upon  such  building,"  and  that  ^^  when  such  lien  is  claimed  by 
a  sub-contractor,  the  statement  nhall  be  filed  witfiin  twenty 
days,"  and  gives  to  ^^  every  sub-contractor  a  lien  upon  the 
superstructure ;  and  if  money  be  due,  or  is  to  become  due, 
under  the  contract  from  the  owner,  upon  the  service  of  notice 
of  claim  of  lien,  the  owner  may  withhold  a  sufficient  amount  to 
satisfy  the  lien  claimed,"  still  a  sub-contractor  cannot  main- 
tain a  lien  thereunder,  unless  at  the  date  of  notice  to  the  owner 
there  was  something  due,  or  to  grow  due,  to  the  contractor.^ 
§  62  d.  Right  of  Owner  and  Contractor  to  modify  Contract.  — 
There  is  a  contrariety  of  opinion  as  to  whether  the  owner  and 
contractor  have  the  right  to  change  the  terms  of  the  contract 
which  existed  between  them  when  othera  became  sub-con- 
tractors, without  the  consent  and  to  the  prejudice  of  the  latter. 
Thus,  where  a  statute  requires  a  written  contract,  and  gives  the 
contractor  a  lien  which  shall  ^^  enure  primarily  to  the  benefit 
of  all  persons  who,  as  employees  of  the  original  contractor, 
should  perform  work,"  &c.  It  is  assumed  in  the  theory  of 
this  act  that  tradesmen  before  furnishing  materials  to  the  con- 
tractor, and  laborers  before  entering  his  service,  will  inform 
themselves  as  to  whether  a  written  contract  has  been  made, 
and  if  so,  then  that  they  will,  by  inspection  or  otherwise,  as- 
certain its  provisions ;  and  if  they  conclude  to  deal  with  the 
contractor,  the  one  supplying  him  with  materials  and  the  other 
with  labor,  they  are  presumed  to  do  so  on  the  faith  of  the  origi- 
nal contract  to  which  they  may  have  access.  It  follows  that 
no  agreement  subsequently  made  between  the  principal  parties, 
unless  reasonably  disclosed  to  the  workmen,  can  be  set  up  to 
their  disadvantage.*  So,  the  rights  of  sub-contractora  are  not 
affected  by  agreement  between  contractor  and  ovnaer,  made 

1  McKnight  Bros.  V.  Washin^n,  8        *  Jenaen    v.  Brown,  2    Col.    094; 
W.  Ya.  666 ;  Stout's  Adm'r  v.  Golden,    Mclntlre  v,  Barnes,  4  C:ol.  288. 
9  W.  Va.  281.  s  Dayis  v.  Livingston.  29  Cal.  28a 
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after  notice  from  the  former.^  In  New  York,  on  the  other 
hand,  it  has  been  held  that  the  owner  deals  with  the  contract- 
or only,  and,  for  the  mutual  interest  of  both,  should  be  at 
liberty  to  modify  the  agreement  between  them  in  any  way,  so 
long  as  no  rights  of  other  parties  intervene,  or  are  brought  to 
notice.^ 

§  62  e^  Privity  of  Contract.  —  Where  the  law  contemplates 
that  there  must  be  an  active,  subsisting  contract  between  the 
builder  and  o^v^er  before  the  latter  can  be  made  respon* 
slble  for  materials  furnished  to  the  former,  if  the  contract  be- 
tween the  owner  and  the  builder  was,  in  point  of  fact,  at  an 
end  at  the  time  the  materials  are  furnished,  the  material- 
man can  gain  no  lien ;  nor  will  materials  furnished  after  the 
end  of  the  contract  give  to  the  material-man  the  right  to  claim- 
a  lien  for  materials  which  he  has  lost  by  delay  in  notifying  the 
owner,  according  to  the  statute.  No  formal  notice  is  neces- 
sary to  be  given,  to  those  furnishing  materials  to  the  contmct- 
or,  of  the  termination  of  the  contract,  provided  bond  fide  and 
in  fact  it  is  at  an  end.  The  party  furnishing  the  materials 
has  the  duty  imposed  upon  him  by  the  law  —  which  was  de- 
signed mainly,  if  not  exclusively,  for  his  benefit  —  of  seeing 
that  he  is  dealing  with  the  person  who  is  actually  the  builder  or 
contractor  at  the  time  the  materials  are  furnished.  If  the 
materials  were  furnished  by  virtue  of  an  express  authority 
or  direction  of  the  owner  of  the  building,  there  would  be 
some  reason  for  requiring  some  notice  equally  express,  revok- 
ing the  authority  or  direction.  But  where  the  authority  to 
charge  and  bind  the  owner  alone  results  from  the  contract 
between  him  and  the  builder,  that  authority  must  be  taken  as 
having  ceased  as  soon  as  the  contract  ceases.  If  it  were  other- 
wise, there  would  be  no  protection  for  the  owners  of  build- 
ings against  the  acts  of  improvident  and  fraudulent  contractors. 
It  is  hardly  to  be  presumed  that  the  law  imposes  upon  the 
owner  of  a  building  the  necessity  of  giving  public  notice, 
through  the  papers,  of  the  termination  of  the  contract  of  the 
builder,  in  order  to  protect  himself  against  the  acts  of  the  i 

^  Brown  V.  Lowell,  79  Ul.  4S4.  ^  Post  v.  Campbell,  26  N.  T.  Supr. 

Ct61. 
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latter ;  nor  can  it  be  contended  that  individual  or  personal 
notice  to  each  material-man  or  sub-contractor  is  required, 
because  in  many  cases  it  would  be  impossible  for  the  owner 
to  know  who  they  were.  But  for  the  owner  to  protect  him- 
self against  any  misconduct  on  the  part  of  the  builder,  it  is 
necessary  that  the  owner  should  have  objected,  if  he  knew  of 
it,  to  the  delivery  of  materials  or  performance  of  work,  and  not 
have  allowed  them  to  be  used  in  his  building.^  In  another  case, 
it  was  said  that  the  right  to  enforce  a  lien  against  the  property 
of  the  owner,  in  favor  of  a  sub-contractor  or  material-man,  is 
not  founded  upon  privity  of  contract  with  the  owner,  but  rests 
solely  upon  statutory  law.  But  if  the  houses  are  finished,  and 
the  contract  between  owner  and  contractor  is  at  an  end,  and  the 
-relation  of  contractor  and  owner  did  not  exist  at  the  time  of  the 
deliveiy  of  materials,  then  such  delivery  could  not  in  any  man- 
ner affect  the  owner.  This  question  is  to  be  submitted  to  the 
jury  .2  Where  a  lien  is  given  a  sub-contractor  for  what  may  be 
due  from  the  owner  to  the  contractor,  a  sub-contractor  of  a  sub- 
contractor, who  has  been  paid  in  full,  cannot  enforce  a  lien 
against  the  owner  for  money  due  the  contractor.^  So,  one  who 
has  furnished  materials  under  a  contract  with  a  sub-contractor 
for  a  portion  of  the  work  can  acquire  no  lien  therefor  against 
the  owner  by  filing  notice  after  the  contractor  has  paid  the  sub- 
contractor, although  the  owner  is  indebted  to  the  contractor. 
It  is  only  to  the  extent  of  what  is  due,  or  to  become  due,  to  the 
sub-contractor  upon  his  contract  that  the  lien  can  attach.^ 

§  62/.  Right  of  Bub-contractor  confined  to  Contract  out  of 
which  hlB  'Claim  arises.  —  Where  any  person  performing  ^'any 
work  .  .  .  toward  the  erection  of  anj^  house  .  .  .  erected  un- 
der a  contract  between  the  owner  thereof  and  builder  .  .  . 
whose  demands  have  not  been  paid,  may  deliver  to  the  owner  of 
such  building  an  account .  .  .  and  the  owner  shall  retain,"  &c., 
it  was  held  that  the  claim  of  sub-contractor  against  the  owner 
of  the  structure  is  limited  to  the  work,  &c.,  furnished  in  per- 

"i  Greenway  v.  Turner.  4  Md.  296.  491 ;  Crane  w.  Genin,  60  N.  Y.  127  ; 

a  Treusch  v.  Shryock.  51  Md.  102.  Drake  ».  O'Donnell,  49  How.  Pr.  (N.  Y.) 

*  Utter  1^.  Crane,  37  Iowa.  631.  25. 

*  Lumbard  v,  Syracuse,  55  N.  Y. 
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forming  a  particular  contract  in  relation  to  such  structure ; 
also,  to  the  amount  unpaid  on  such  contract.  Where  inde- 
pendent jobs  are  let  under  separate  contracts,  though  between 
the  same  o^ner  and  contractor,  the  liens  of  sub-contractors  are 
respectively  confined  to  the  amount  unpaid  on  the  particular  ^ 
contract  each  one  aided  the  contractor  to  perform.  When  a 
contract  provides  for  changes,  and  extra  work  is  done  in  com- 
pleting the  structure  without  a  new  contract,  a  sub-contractor 
of  any  part  of  the  job  may  proceed  for  the  amount  due  for  the 
extra  work.^  So,  where  extra  work  consists  of,  and  is  a  part 
of,  the  completion  of  the  original  contract,  any  additional 
amount  due  from  the  owners  to  the  contractor  in  conse- 
quence thereof  may  be  reached  by  the  sub-contractors,  in 
the  same  manner  as  if  it  became  due  under  the  terms  of 
the  original  contract,  although  they  did  not  specially  con- 
tribute towards  it.^ 

§  62  g.  Performanoe  of  Contract.  —  The  authorities  seem  to 
be  unanimous,  that  where  the  extent  of  the  owner's  obligation 
to  pay  is  limited  to  the  price  stipulated  in  his  contract,  the 
sub-contractor's  right  is  confined  to  what  may  be  due  the  con- 
tractor after  the  completion  of  the  contract.  The  following 
decisions  have  been  made  illustrating  this  subject:  Where 
subsidiary  contractors  are  entitled  to  a  lien  only  within  the 
limits  of  the  price  as  fixed  by  the  contract  between  the  owner 
and  the  original  contractor,  the  performance  of  the  work  is  a 
condition  precedent.  If  the  contract  is  an  entirety,  no  liens 
can  be  filed  from  time  to  time  as  the  work  progresses,  or  for 
partial  performance.^  They  are  enforceable  only  to  the  extent 
of  the  money  due  upon  the  contract  made  by  the  original  con- 
tractor, and  according  to  its  terms.^  If  the  original  contractor 
fails  to  perform  his  contract,  or  if  he  has  performed  it  in  part, 
and  there  is  no  money  due  to  him  according  to  its  terms,  or  if, 
having  performed  it,  he  has  been  fully  paid  before  notice  of 
the  lien,  there  is  no  lien  against  the  property  of  the  owner.^ 

1  Dunn  V.  Rankin,  27  Ohio.  182.  «  Dore  9.  Sellers,  27  Cal.  2*38 ;  Ely  the 

*  Morgan  o.  Stevena,  0  Abb.  N.  Caa.    v.  Pulteney,  81  Cal.  288. 

(N.  T.)  856.  »  Dingley  v.  Greene,  54  Cal.  385. 

•  Cox  r.  W.  P.  R.  Co.,  44  Cal.  18. 
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Under  the  foregoing  statute,  if*  in  an  action  bj  a  sub-con* 
tractor  to  enforce  a  lien  on  a  building,  in  a  case  where  the 
contractor  abandoned  the  contract  before  the  building  was 
completed,  the  owner  relies  for  a  defence  on  a  clause  in  his 
contract  with  the  contractor,  which  provides  *^  that,  should 
said  contractor  refuse  or  neglect  to  supply  a  sufficiency  of 
materials,  the  owner  shall  have  the  power  to  provide  materials 
and  workmen,  after  three  days*  notice,  and  the  expense  shall 
be  deducted  from  the  amount  of  the  contract,''  he  must  aver, 
in  his  answer,  that  the  contractor  neglected  to  supply  a  suffi- 
ciency of  materials,  and  was  notified  in  writing  to  proceed 
with  the  work  in  three  days,  or  that  the  owner  would  complete 
the  house  himself.  If,  in  such  a  case,  the  owner  relies  on  the 
fact  that  the  sums  he  has  paid  the  contractor  before  he  aban- 
doned the  work,  and  the  cost  of  completing  the  building, 
amount  to  more  than  the  contract  price,  he  must  aver  in  his 
answer  that  the  sum  paid  the  contractor  was  due  when  it  was 
paid,  and  that  the  aggregate  of  liens  sought  to  be  foreclosed 
exceed  the  amount  which  was  to  be  paid  the  contractor,  and 
that  the  sums  paid  out  by  him  after  the  abandonment  by  the 
contractor  were  paid  to  complete  the  building  according  to 
the  terms  of  the  contract.^  In  another  State,  where  ^^  in  no 
case  shall  the  owner  be  compelled  to  pay  a  greater  sum  for  or 
on  account  of  such  house,  than  the  price  stipulated  in  the 
original  contract,"  the  owner  need  not  pay  anything  to  a  sub- 
contractor when  he  is  compelled  to  exhaust  the  original  con- 
tract price  to  complete  the  building.^  So,  where  the  lien  of 
the  sub-contractor  is  confined  by  statute  to  the  amount  of  the 
original  contract,  and  it  appeared  that  the  contractor  had 
abandoned  the  work  and  the  owner  had  fully  paid  him  all  he  was 
entitled  to  before  receiving  any  notice  of  the  sub-contractor's 
claim,  the  latter  is  not  entitled  to  recover.®  In  New  York  the 
owner  is  entitled  to  credit  against  a  sub-contractor,  even  after 
notice  of  his  lien  is  filed,  for  money  expended  by  him  in  order 
to  complete  the  building,  which  the  contractor  had  failed  to 

1  Quale  V.  Moon,  4S  Cal.  478.  honte  v.  Moulding,  Id.  323 ;  Culrer  v. 

*  Biggs  V.  Clapp,  74  lU.  336 ;  More-    Elwell,  78  111.  636. 

•  SchttlU  V.  Hay»  02  RL  167. 
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do.^  If,  according  to  the  terms  of  the  agreement  of  the  owner 
and  contractor  for  erecting  and  completing  a  building,  the 
contractor  could  not  recover  of  the  owner  the  last  payment, 
on  the  ground  that  the  building  was  not  completed,  which  was 
required  by  the  agreement  before  such  payment  would  be  due, 
a  workman  under  the  contractor,  who  had  filed  a  lien,  could  not 
recover  of  the  owner.*  In  Iowa,  where,  in  the  lien  of  a  sub- 
contractor, it  is  provided  that  ^^  it  shall  be  enforced  against  the 
property  only  to  the  extent  of  the  balance  due  at  the  time  of 
the  service  of  such  notice,"  it  has  been  held  not  to  extend 
beyond  that  amount,  and  does  not  prevent  the  owner  from 
completing  the  contract.'  Where  a  sub-contractor  has  the  right 
to  give  notice  to  the  owner  of  his  demand,  and  the  latter  shall 
retain  the  amount  due  or  to  become  due  the  contractor,  if  by 
the  terms  of  a  contract,  the  owner  has  the  right  to  retain  the 
moneys  earned  until  the  completion  of  the  building,  and  then 
to  make  deductions  from  such  sum  on  account  of  the  delay  of 
the  work,  such  right  will  be  of  equal  avail,  whether  the  suit 
is  by  the  contractor,  or  under  the  statute  by  the  sub-contrac- 
tor.* 

§  62  A.  "Wliat  are  Qood  Pajrments  ag^ainBt  Sub-contractor.  — 
Where  the  sub-contractor  has  the  right  to  give  notice  to  the 
owner,  and  "  all  payments  made  by  the  owner  in  good  faith, 
to  apply  on  his  contract,  shall  operate  to  extinguish  the 
lien,  unless  written  notice  is  served  before  such  payments," 
to  defeat  the  statute,  the  owner  is  allowed  to  show  that  pay- 
ment has  been  made  "  without  notice  "  of  the  lien,  of  all  that 
he  became  liable  to  pay.*^  But  while  the  contract  remains  in 
force,  no  payment  made  to  the  contractor,  after  notice  of  lien 
has  been  filed  by  a  sub-contractor,  can  affect  the  lien  thereof.^ 
After  notice  to  the  owner  from  a  sub-contractor,  the  owner 
cannot  rightfully  pay  the  original  contractor  so  as  to  defeat 
the  demands  of  the  sub-contractors,  nor  can  he  pay  one  sub- 

1  Rodbonm  v,  Seneca  Lake  Co.,  67        «  Reere  v.  Elraendorf,  3S  N.  J.  L. 

N.  T.  215.  125. 

*  Prensser  o.  Florence,  51  How.  Pr.  •  Smith  v.  Merriam,  67  Barb.  (N.  Y.) 
(N.  Y.)  885 ;  4  Abb.  N.  Cm.  (N.  Y.)  136.  403. 

•  Cutler  •.  McCormick,  48  Iowa,  •  McMillan  v.  Seneca  Lake  O.  &  W. 
406.  Co.,  12  N.  Y.  Supr.  Ct.  12. 
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contractor  in  full,  and  another  nothing,  as  his  partiality  may 
determine.  The  balance  due  mu8t*be  paid  pro  ratd.^  The 
right  of  a  sub-contractor  to  payment  out  of  moneys  due  the 
contractor  is  not  cut  off  by  an  assignment  for  the  benefit  of 
creditors,  made  by  the  contractor.  But  the  assignee  has  a 
right  to  contest  the  validity  of  the  lien  upon  every  ground 
available  to  the  owner  of  the  premises.^  Where  the  law  dis- 
allows any  payment  made  by  collusion,  for  the  purpose  of 
avoiding  the  provisions  of  this  act,  or  in  advance  of  the 
terms  of  any  contract,"  payments  made  in  advance,  although 
without  fraud  or  collusion,  cannot  be  allowed.  But  if  pay- 
ments in  advance  were  made  to  the  lienor  himself,  he  cannot 
afterwards  dispute  the  right  of  the  owner  to  have  them  cred- 
ited because  they  were  made  too  soon.^  So  a  payment  found 
to  have  been  made  by  collusion,  for  the  purpose  of  avoiding 
payment,  though  not  found  to  have  been  made  in  advance  of 
the  teims  of  the  contract,  is  ineffectual  against  the  lien.^ 
Again,  where  a  mechanic  showed  that  a  receipt  in  full  be- 
tween the  owner  and  contractor  was  given  to  defeat  sub-con- 
tractors, and  no  payment  had  in  fact  been  made,  it  is  not 
necessary  that  a  referee  should  find  fraud  in  order  to  sustain 
a  judgment  against  the  owner .^  But  under  a  statute  provid- 
ing that  if  the  owner  shall  pay  to  his  contractor  any  money 
^^  in  advance  of  the  sum  due  on  said  contract,  he  shall 
not  be  entitled  to  credit  for  same,"  and  where  a  contractor 
was  unable,  for  want  of  means,  to  go  on  with  his  contract,  the 
owner,  to  enable  him  to  do  so,  in  consideration  that  he  would 
not  abandon  the  contract,  in  good  faith  made  paj'ments  faster 
than  he  was  required  by  his  original  contract ;  and  also,  with 
the  assent  of  the  contractor,  bound  himself  to  other  parties,  in 
consideration  of  their  furnishing  materials,  —  it  was  held  that 
the  money  thus  paid,  and  liabilities  assumed,  were  not  pay- 
ments in  advance,  within  the  above  law.^    Payments  made  on 

1  Morehouse  v.  Moulding,  74  IlK  *  Hofgesanff.  u.  Meyer,  2  Abb.  N. 
828.  Cas.  (N.  Y.)lll. 

a  Smith  v.  Baily,  8  Daly  (N.  Y.),  »  Crawford  v.  O'Connor.  78  N.  Y. 
128.  600. 

»  Post  V,  Campbell,  83  N.  Y.  279.  •  Schneidhorst  r.  Luecking,  26  Ohio, 
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verbally  accepted  orders  before  any  notice  of  lien  is  served 
on  owner  by  sub-contractors  are  good,  though  the  payments 
are  made  after  service  of  the  notice.^  The  owner  is  entitled 
to  be  credited  with  the  amount  of  promissory  notes  indorsed 
by  him  prior  to  service  of  notice.^  But  where  a  statute  pro- 
vides that,  in  case  of  the  liens  of  sub-contractors,  the  owner 
of  the  building  shall  be  allowed  whatever  payments  he  shall 
have  made  in  good  faith  to  the  original  contractor  before  re- 
ceiving notice  of  such  lien,  a  mere  verbal  guaranty  by  the 
owner,  of  the  payment  of  certain  debts  of  the  original  con- 
tractor for  materials  purchased  for  the  building,  does  not 
constitute  ^*  payment "  to  the  contractor  within  the  meaning 
of  the  statute.  Nor  will  the  rights  of  the  sub-contractor  be 
affected  by  a  payment  after  notice  of  the  debt  guaranteed.^ 

§  62  f .  Payments  to  8ab-oontraotors.  —  If  the  material-man 
obtains  judgment  against  the  owner,  and  against  the  prop- 
erty, the  owner  may  deduct  the  amount  of  the  judgment 
from  any  sum  due  the  contractor  on  the  contract  price,^ 
In  a  suit  by  the  contractor  the  owner  would  not  be  entitled 
to  credit  for  the  sums  due  workmep  who  have  given  notice, 
unless  the  owner  has  made  payment,  when  the  statute  only 
authorizes  a  **  deduction  when  payment  has  been  made."  ^ 

§  63.  IfeoeMity  of  If otioe  to  Owner.  —  The  time  when  this 
liability  of  the  owner  is  fixed  is  the  filing  or  service  of  notice 
by  the  sub-contractor.  The  mere  existence  of  claims  by 
them  will  not  prevent  the  owner  from  paying  the  contractor, 
and  thereby  discharging  himself  from  the  debt.^  Thus,  where 
the  law  is  that  '*  such  lien  for  materials  shall  not  attach,  un- 
less the  person  furnishing  the  same,  before  so  doing,  gives 
notice  to  the  owner  of  the  property  to  be  affected  by  the  lien, 
if  such  owner  is  not  the  purchaser,  that  he  intends  to  claim 
such  lien,"  the  notice  is  essential,  and  no  lien  exists  without  it.^ 
Justice,  both  to  the  owner  and  the  contractor,  requires  that 

1  National  Stock  Yards  r.  O'Reilly,        «  Wightman  v.  Breoner,  26  N.  J. 

85  111.  646.  Eq.  480. 

*  Smith  «.Mefriaiii,  67  Barb.  (N.  T.)  «  McAIpin  v.  Dancan.  16  Cal.  126 ; 
403.  Knowles  v.  Jooet,  18  CaL  620. 

*  Orldley  r.  Samner,  43  Conn.  14.  7  Bobbins  v.  Blerins,  100  Hass.  210. 
«  Whittier  si.  Wilbnr,  48  CaL  17& 
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when  the  wotk  is  done,  and  no  notice  is  given  by  mechanics 
and  others,  the  owner  should  be  permitted  to  pay  for  it.  The 
contractor  can  sue  the  owner  and  compel  him  to  make  the 
payments  stipulated  in  the  contract ;  and,  without  notice,  the 
owner  would  be  utterly  without  defence  to  such  suit.  It  is  not 
ordinarily  in  the  power  of  the  owner  to  ascertain,  before  notice 
of  claim  filed,  whether  the  contractor  has  paid  his  laborers,  sub- 
contractors, or  material-men,  or  not,  and  would  expose  an  owner 
to  gross  wrong  through  collusion  between  the  contractor 
and  laborers  or  material-men,  and  furnish  a  bribe  to  dishon- 
esty and  fraud.  For  example,  the  contractor,  performing  the 
contract  in  all  things  on  his  part,  coUusively  suffers  the  labor- 
ers and  material-men  to  remain  unpaid  until  he  has  finished 
the  house ;  and  they  collusively  suffer  such  contractor  to 
collect  the  money  due,  it  may  be  by  legal  process  without 
filing  any  notice,  and  for  the  very  purpose  of  defrauding  the 
owner.  When  mere  silence  is  all  that  is  necessary  to  the 
consummation  of  the  fraud,  it  will  rarely,  if  ever,  be  possible 
to  prove  the  collusion,  and  no  protection  would  be  afforded 
to  the  owner  against  its  consequences.^  A  proceeding  to 
obtain  a  lien  by  a  sub-contractor  should  be  strictly  in  inmtum 
as  against  the  property-holder,* 

§  68  a.  Proceedings  to  be  taken  by  Sub-oontraoton.  —  Where 
a  law  provides  that  a  sub-contractor  may  give  notice  to  the 
owner  of  what  is  due  him,  and  the  owner  is  authorized  to  re- 
tain the  amount  so  due  and  claimed  out  of  the  amount  owing 
by  him  to  the  contractor,  and  ^*  if  the  same  be  not  paid  by 
the  contractor,  such  owner,  on  being  satisfied  of  the  correct- 
ness of  such  demand,  shall  pay  the  same^*'  &c.,  an  action 
cannot  be  maintained  against  the  owner,  upon  a  notice,  when 
the  owner  has  reasonable  cause  to  dispute  the  claim  of  the 
pei-son  serving  the  notice.  When  thus  disputed,  the  only 
course  for  such  claimant  is  to  verify  it  by  a  judgment  against 
the  contractor.*  Again,  where  a  code  made  it  necessary  for  a 
sub-contractor,  in  order  to  entitle  himself  to  a  lien,  to  obtain  a 
settlement  with,  and  a  written  statement  thereof  from,  his 

1  Doughty  V.  DeTeUn,  1  fi.  D.  Smith        <  Hoffman  v.  Wtlton,  86  Mo.  613. 
(N.  T.),  626.  *  ReeYe9.£lmend6rf>dBIf.J.L  125. 
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contractor,  which  shall  be  given  to  the  owner^  unless  his  con- 
tractor shall  refuse,  in  which  case  he  may  make  a  statement 
himself,  before  the  sub-contractor  can  make  such  statement, 
either  the  contractor  or  his  duly  authorized  agent  must  have 
refused  to  sign  the  statement^  Such  notice^  when  the  stat- 
ute requires  it,  should  be  in  writing.^ 

§  64.  Sttb-oontraotor  to  tMroVte  Owner's  ZdabUity  to  Oontraotor.^ 
—  The  proof  of  a  sub-coutraetor  Bhould  show  that  a  payment 
has  become  due  upon  the  contract,  by  the  performance  of  work 
sufficient  under  the  contract,  before  he  can  recover  against 
the  owner.  The  operation  of  the  lien  laws  last  quoted  is  to 
transfer  to  the  sub-contractor  so  much  of  the  contractor's 
claim  against  the  owner  as  would  be  sufficient  to  pay  the  debt 
of  the  contractor  to  his  sub-contractor.  It  is  but  reasonable 
to  require  the  same  amount  of  proof  to  recover  against  the 
owner  for  the  same  debt,  whether  the  suit  is  brought  by  one 
or  the  other  claimant.  After  showing  that  an  indebtedness 
has  existed,  the  discharge  of  that  indebtedness  must  be 
proven  by  the  owner ;  but,  until  the  fact  is  shown  that  the 
building  has  so  far  progressed  as  to  entitle  the  contractor  to 
call  for  a  payment  under  the  contract,  no  case  is  made  out,  by 
which  a  sub-contractor  can  claim  payment  under  the  contract 
as  assignee  of  the  contractor.  Nor  is  there  any  difficulty  in 
making  out  the  proof  necessary  on  the  part  of  the  plaintiff. 
The  law  gives  ample  means  to  compel  parties  to  produce  the 
contract ;  and  the  plaintiff  could  easily  show  the  state  of  the 
building  at  the  time  of  commencing  the  suit  to  be  such  as  to 
establish  a  payment  under  it,  if  such  payment  were  due.^ 
But  after  this  proof  has  been  made,  the  onus  of  showing  pay- 
ments which  will  extinguish  the  lien  is  upon  the  owner.^ 

§  64  a.  When  Bub-oontraotor's  Right  is  lost  by  olaimiog  too 
mnoh.  —  Where  a  statute  gives  the  sub-contractor  the  right  to 

1  Mean  v.  Stabbt,  45  Iowa,  676.  Smith    (N.    T),   SSI ;    Conkright    v. 

<  Robinaon  v,  Stote  Inaurance,  65  Thomson,  Id.  661 ;  Hauptman  v.  Hal- 
Iowa,  489.  sey,  Id.  668 ;  Haswell  v.  Ooodchild,  12 

•  This  aectioo  was  eited  with  appro-  Wend.  (N.  T.)  873.  , 

batioii  in  McMillan  r.  Seneca  Lake,  G.         *  Smith  v,  Merriam,  67  Barb.  (N.  T.)  i 

ft  W.  Co.,  12  Sopr.  Ct.  (N.  T.)  16.  408. 

4  BulliTan   v.   Brewster,  1   E.  D. 
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serve  notice,  on  the  owner,  of  the  contractor's  refusal  to 
make  payment  ^^  and  of  the  amount  due  to  him  or  them  and 
so  demanded/'  and  it  proceeds  to  authorize  the  owner  there- 
upon to  retain  ^^  the  amount  so  due  and  claimed,"  the  amount 
demanded  must  be  the  amount  due.  As  the  amount  claimed 
is  to  be  retained  by  the  owner,  it  has  been  said  it  would  be 
injustice  to  allow  more  to  be  claimed  than  is  justly  due,  and 
if  he  does,  his  whole  claim  is  invalid.^ 

1  Reere  v.  Eimendorf,  88  N.  J.  L.  125. 
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CHAPTER  Vni. 

PERSONS  ENTITLED  TO  SUBJECT  PBOPEBTT  TO  LIEN. 

§  65.  Creation  of  Uen  an  Act  of  Ownership. —  A  fundamental 
principle  underljring  the  ownership  of  property  is  the  right  of 
possession  and  enjoyment,  to  be  disturbed  only  by  the  volun- 
tary act  of  the  owner.^  The  lien  of  the  mechanic  being  a 
remedy  by  which  the  property  of  one  man  may  be  taken  for 
the  benefit  of  another^  it  necessarily  follows  that  it  can  only 
arise  by  the  fi*ee  consent  of  him  to  whom  it  belongs.  Hence, 
as  will  be  seen  hereafter,  this  lien  exists  only  when  a  contract 
has  been  entered  into  with  individuals  competent,  in  contem- 
plation of  law,  to  become  parties  thereto.  The  law-making 
power  has  wisely,  and  through  necessity,  made  this,  in  every 
statute  on  the  subject,  a  condition  precedent.^  It  is,  how- 
ever, no  more  necessary  that  the  contract  from  which  the 
lien  is  to  follow  as  an  incident  should  be  the  personal  act  of 
the  owner  than  in  other  matters.  Necessity  has  created  and 
the  law  sanctioned  the  performance  of  the  affairs  of  life  by 
means  of  agents  duly  authorized  by  principals.  In  this  vol- 
untary authorization  is  the  consent  above  referred  to,  of  the 
owner,  that  his  property  may,  upon  the  happening  of  certain 
definite  events,  be  taken  for  the  benefit  of  others.  This 
agency  may  be  implied  as  well  as  expressly  created.'  Every 
man  must  necessarily  be  presumed  to  know  the  public  laws 
in  existence,  and  to  contract  with  reference  to  their  provi- 
sions. Whenever,  therefore,  from  public  policy,  it  is  found 
necessary  to  extend  by  statute  a  lien  against  the  property  of 

1  Brown  v.  Morriton,  6  Ark.  217.         490 ;  Walkenhiirtt  r.   Cofte,  83  Mo. 
s  Galbreath   v.  Davidson,  26  Ark.    401 ;  Muldoon  v.  Pitt,  64  N.  T.  269. 

s  Mnldoon  v.  Pitt,  64  N.  T.  209. 
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an  owner,  to  answer  to  a  sub-contractor,  or  others  with  whom 
he  is  not  in  privity,  and  the  owner  shall  thereafter  make  such 
contract  from  which  the  statute  declares  the  lien  to  sub-con- 
tractors and  others  shall  flow,  the  original  contract  of  the 
owner  will  be  conclusively  presumed  to  imply  the  consent 
that  his  property  may  be  taken  to  pay  indebtedness  to  sub- 
contractors thus  imposed  by  the  law.^  On  this  ground  con- 
tractors have  been  allowed  to  pledge  the  credit  of  property  . 
to  sub-contractors  and  material-men.  When  the  owner  has 
once  placed  himself  thus  by  his  own  act,  he  cannot  prevent 
the  attaching  of  the  lien  of  those  authorized  by  statute,  by 
forbidding  them  to  perform  the  labor.'  It  may  be  asserted, 
on  the  other  hand,  that  mechanics'  lien  laws  do  not  authorize 
a  lien  binding  the  interest  of  an  owner  who  does  not,  by  him- 
self or  agent,  enter  into  a  contract  for  doing  of  work.*  So, 
when  the  contract  has  been  lawfully  terminated,  the  lien  does 
not  protect  labor  thereafter  performed  ;  as,  for  example,  wages 
earned  after  property  has  been  seized  by  a  sheriff  on  execu- 
tion, and  in  the  custody  of  the  law,  do  not  give  a  lien.*  Or 
where  a  row  of  houses  was  built,  and  part  were  sold  and  con- 
veyed, and  the  conveyance  recorded,  a  claimant  can  no 
longer  charge,  as  against  the  houses  sold,  for  bricks  subse- 
quently furnished  on  the  original  owner's  account,  to  be  used 
in  and  about  the  other  houses  in  the  row.* 

§  66.  Owner  of  Legal  Title. —  In  regard  to  contracts  made  by 
parties  holding  the  legal  title,  it  has  been  held  under  a  stat- 
ute, after  enumerating  the  persons  in  whose  favor  the  lien 
may  be  created  "  by  virtue  of  any  contract  with  the  owner  of 
the  lands  or  his  agent,  or  with  any  person  permitted  by  the 
owner  of  the  lands  to  build,"  that  where  a  party  holds  the 
legal  title,  and  makes  improvements,  the  land  is  bound  for 
the  lien  of  the  mechanics ;  and  this  party  is  the  owner,  though 
the  funds  with  which  the  property  was  purchased  belonged 


I  Donahyv.  Gapp,  12Cu8h.  (Mass.)  (N.  Y.)  w.  8.  118;  Miller  v.  HoUings- 

440.  worth,  83  Iowa,  224. 

*  Shaw  V.    Thompson^    106  Mai&         *  8chrader  v.  Bunr,  10  Phihi.  600. 
846.  '^  Ortwine  v.  Caskey,  48  Md.  134. 

s  Koapp   V.   Brown,   11  Ahh.  Pr. 
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to  Other  persons.^  Where  the  work  and  materials  for  which 
a  lien  was  claimed  were  furnished  in  the  erection  of  a  church 
for  the  use  of  a  I'eligious  society,  in  the  place  of  one  which 
bad  been  destroyed  by  fire ;  and  the  land  upon  which  the 
former  church  stood,  with  the. building  upon  it,  was  conveyed 
to  a  number  of  trustees,  ^^  to  have  and  to  hold  to  the  said 
trustees  and  their  successors  in  office  in  special  trust  that 
the  said  house  shall  always  be  secure  to  the  society,  to  admin- 
ister ordinances  and  discipline  of  said  church,  and  to  worship 
according  to  the  rules  and  regulations  which  are  or  may 
hereafter  be  adopted,"  &c ;  and  one  of  the  trustees  was  sur- 
viving when  the  new  church  was  built,  but  did  not  enter  into, 
or  in  any  manner  become  a  party  to,  the  contract  for  the  new 
building,  —  under  a  statute  which  provided  that  *'  any  person 
to  whom  a  debt  is  due  for  labor  performed  or  for  materials 
furnished  and  actually  used  in  the  erection  of  any  build- 
ing or  structure  upon  real  estate,  by  virtue  of  an  agreement 
with,  or  by  consent  of,  the  owner  of  such  building,  or  any 
person  having  authority  from  or  rightfully  acting  for  such 
owner  .  .  •  shall  have  a  lien  upon  such  building  and  upon 
the  interest  of  the  owner  thereof,"  &c.,  it  was  held  to  be 
manifest  from  the  above  facts  that  the  whole  legal  estate  in 
the  land  and  building  vested  in  the  grantees  of  the  deed,  and 
that  the  society  and  the  ministers  were  the  cestui  que  trtMt$. 
The  election  of  new  trustees  by  the  society,  in  conformity 
with  the  usages  of  their  church,  created  no  privity  of  estate 
between  them  and  the  trustees  who  took  the  land  by  the 
deed,  and  could  have  no  effect  in  law  to  divest  or  change  the 
title.  Under  the  above  statute,  it  was  only  a  legal  interest  or 
estate  that  could  be  subjected  to  the  lien,  except  in  the  case 
of  equities  of  redemption ,  and  these  are  legal  estates  against 
every  one  but  the  mortgagees,  and  the  cestui  que  trusts  have 
no  right  or  power  to  create  any  charge  upon  the  estate.  To 
allow  them  to  do  so  might  be  destructive  of  the  trust.^ 

§  67.  Owner  of  Bqnitable  Estate. —  As  a  general  rule,  an 
equitable  as  well  as  legal  owner  of  property  may  create  a 

^  Andenon  v.  DBUye,  47  N.  T.  678.       *  Peabody  v.  East  Met.  8.,  5  AHen 

(Mass.),  640. 
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mechanics*  lien.  Thus,  under  a  statute  that  persons  who 
furnish  '^  materials  by  virtue  of  a  contract  or  agreement  with 
the  owner  thereof  shall  have  a  lien  to  secure  the  payment  of 
the  same  .  .  •  together  with  his  right,  title,  and  interest  m 
and  to  the  land,"  the  word  ^^ owner'*  includes  owner  in 
equity  as  well  as  at  law.^  The  modern  doctrine  being  that 
mortgages  are  but  securities  for  the  payiqent  of  debts,  the 
mortgagor  remaining  the  real  owner,  he  is  in  the  interpreta- 
tion of  these  statutes  universally  regarded  as  "  owner "  or 
"  proprietor,"  when  in  possession,  to  the  extent  of  binding 
his  own  interest  in  the  premises,  although  with  no  power  to 
prejudice  the  estate  of  the  mortgagee  without  his  consent.^ 
Thus,  where  the  mechanic  has  a  lien  upon  any  lot  or  tract  of 
land,  for  work  done  or  materials  furnished  at  the  instance  of 
the  '*  owner,"  the  court  remarked :  Now  the  mortgagor,  it  is 
true,  is  the  real  owner  of  the  land  in  equity ;  and,  if  he  em- 
ploy mechanics  to  make  improvements  upon  it,  they  acquire 
a  lien  thereon  for  payment.  For  the  mortgagee  is  considered 
as  a  creditor,  not  owner ;  and  the  only  interest  he  has  in  the 
land  consists  in  a  lien  or  security  for  the  payment  of  his 
debt.  It  is  a  mere  chattel  interest.  The  mortgagor  may 
exercise  the  rights  of  owner  if  he  do  not  commit  waste  or 
otherwise  impair  the  security.  The  mortgagor  is  under  no 
obligation  to  the  mortgagee  to  repair  buildings  destroyed  by 
fire.  It  is  at  his  own  discretion  to  repair  them  or  not,  in 
view  of  his  own  interest.  Nor  is  the  mortgagee  bound  to 
concur  in  making  repaira  or  liable  in  s,x\y  sense  for  the  ex- 
pense without  his  consent.  The  case  then  results  in  this, 
that  repairs  were  made  at  the  request  of  the  mortgagor,  and 
upon  his  credit.  The  mechanic  was  also  entitled  to  a  lien  on 
the  mortgagor's  interest  in  the  land  as  a  security  for  the  paj- 
ment.  But  as  there  was  a  prior  lien  of  which  the  mechanic 
haid  notice,  and  as  the  interest  of  the  mortgagor  is  subject  to 
that  lien,  the  mechanic  could  acquire  no  greater  or  higher 
interest  by  his  contract  with  the  mortgagor  than  that  which 
the  mortgagor  possessed.      The  mechanic   knew  or  might 

1  Atkins  V,  Little,  17  Minn.  863;        <  OUey  v.  HaTiland,  36  Miss.  19. 
BoUins  V.  Cross,  45  N.  Y.  768. 
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have  known  of  the  existence  of  the  prior  lien,  and  has  no 
cause  to  complain  that  it  is  entitled  to  priority  of  payment. 
Under  a  different  rule  it  would  be  in  the  power  of  the  mort- 
gfi^or  to  destroy  the  security  by  erecting  costly  improve- 
ments, the  expense  of  which  the  estate  improved  could  not 
be  able  to  pay ;  and  therefore  the  mortgagee  is  entitled  to 
priority  of  payment  over  the  lien  of  the  mechanic  for  work 
done  after  notice  of  the  existence  of  the  prior  lien,  and  the^ 
registry  of  the  mortgage  is  such  notice.*  When  the  mort- 
gagor acts  as  the  agent  of  the  mortgagee  in  procuring  work  to 
be  done  upon  the  mortgaged  property,  the  mechanics'  right 
of  action  is  against  the  mortgagee  alone ;  and  no  proceeding 
against  the  mortgagor  can  prejudice  the  right  of  the  mort- 
gagee to  enforce  his  lien  upon  the  property .^  To  same  effect, 
in  a  dispute  between  a  mortgagee  and  lien  claimants,  as  to 
priority  of  their  respective  encumbrances  on  the  mortgaged 
premises,  where  it  was  objected  to  tlie  validity  of  the  lien, 
that  the  building  was  not  erected  by  the  owner  of  the  land 
or  by  his  consent  expressed  in  writing,  and  it  appeared  that, 
pending  the  erection  of  the  building,  the  owner  had  con- 
veyed away  the  land,  but  that  the  conveyance  was  merely  as 
collateral  security  for  the  payment  of  a  debt  due  to  the  gran- 
tee, that  the  deed  was  intended  as  a  mortgage,  and  that  on 
the  satisfaction  of  the  debt  the  land  was  reconveyed,  it  was 
held  that  these  circumstances  effectually  disposed  of  the  ob- 
jection urged  against  the  validity  of  the  lien.^  So  where  the 
owner  of  land  contracts  to  sell  it,  and  advances  money  to  the 
purchaser  to  build  thereon,  a  mechanics'  lien  for  labor  per- 
formed, filed  before  the  giving  of  the  deed,  is  good  against 
the  purchaser  as  "  owner,"  But,  as  previously  intimated  in 
this  section  in  regard  to  the  mortgagor,  it  is  only  binding  to 
the  extent  of  the  interest  of  the  person  with  whom  the  con- 
tract was  made.*  After  a  decree  of  foreclosure  of  a  mortgage 
and  a  sale  of  the  mortgaged  premises,  the  mortgagor  has  no 

1  Reid    V,    Bank   of  Tennessee,  1         *  Gordon  r.  Torrej,  2  McCart.  Ch. 

Sneed  (Tenn.).262.  (N.  J.)  112. 

*  Pride  V.  YUes,  8  Sneed  (Tenn.),        ^  Hallaban  v,  Herbert,  11  Abb.  Pr. 

12&.  N.  8. 826. 
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Buch  ownership  in  the  premises  as  will  support  a  lien  for 
labor  done  or  materials  furnished  on  the  premises.^ 

§  68.  MortgagM.  —  Where  ^'  any  person  who  shall  by  Yirtue 
of  any  contract  with  the  owner  thereof  or  his  agent,  or  any 
person  who  in  pursuance  of  an  agreement  with  any  such  con- 
tractor,  shall  .  .  •  perform  any  labor  •  .  .  shall  upon  filing 
.  .  .  have  a  lien  to  the  extent  of  the  right  •  .  .  at  that  time 
existing  of  such  owner,"  &c.,  no  lecovery 'by  a  sub-contractor 
can  be  had  against  the  holder  of  the  legal  title,  where  the 
builder  has  not  been  employed  by  the  legal  owner,  but  erects 
the  building  for  himself,  and  the  legal  owner  holds  the  title 
temporarily,  as  security  for  contributions  towards  the  erec- 
tion.^ While  it  is  true  that  the  interests  of  the  mortgagee  can^ 
not  be  affected  injuriously  by  acts  of  the  mortgagor,  it  has 
also  been  decided  that  a  mortgagee  is  not  an  ^^  owner,''  under 
the  above  statute.  Tlius,  where  a  party  before  notice  filed, 
but  after  work  commenced,  bond  fide  sells  property,  taking  a 
mortgage  to  secure  the  deferred  payments  of  the  considera- 
tion, his  interest  in  the  property  becomes  a  mere  chattel  in- 
terest, which  cannot  be  made  subject  to  the  payment  of 
mechanics,  by  filing  a  lien  against  the  property  for  the  pur- 
pose of  preventing  payments  on  the  mortgage  to  him.'  In 
another  case  a  mortgagee  was  held  not  to  be  an  "  owner " 
within  the  meaning  of  a  similar  mechanics'  lien  law.* 

§  69.  Parties  in  PoMeaiion  nnder  Contract  of  Porohasa.  — 
Parties  having  contracted  for  the  purchase  of  property,  and 
entered  into  possession,  frequently  make  valuable  improve- 
ments ;  and  it  is  important  to  determine,  under  such  circum- 
stances, the  right  of  lien  against  the  land  and  buildings.  It 
may,  unless  there  is  some  contrary  intention  expressed  by  the 
legislature,  be  safely  asserted  that,  so  far  as  the  vendee's  own 
equitable  interests  are  concerned,  he  will  be  regarded  as  an 
"owner"  or  ** proprietor,"  under  the  mechanics' lien  laws.* 
So  where  a  party  having  entered  into  possession  under  a  con- 
tract to  purchase,  but  never  having  been  invested  with  the 

1  Davis  17.  Conn.  Mut  Life  Ins.  Co.,         *  Tompkins  v.  Horton,  26  N.  J.  Eq, 

84  HI.  608.  284. 

«  Cox  V.  Broderick,  4  B.  D.  Smith,        »  Stockwell  o.  Carpenter,  27  Iowa, 

721.  119. 

•  Id. 
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legal  title  to  the  property,  is  an  ^^ owner.''  Houses  are  fte- 
quently  built  under  similar  contracts ;  and  in  all  such  cases, 
unless  the  party  should  be  deemed  the  owner,  mechanics  and 
material-men  would  be  defrauded  of  their  lien.  Possessioii 
under  such  a  contract,  providing  for  the  erection  of  buildings,  ^ 
and  for  the  acquisition  of  the  l^al  title  upon  their  comple- 
tion, constitutes  an  equitable  ownership,  upon  which  the  liens 
of  mechanics  may  properly  attach ;  and  upon  the  delivery  of 
the  conveyance  to  the  vendee,  by  which  the  equitable  will 
become  merged  in  the  legal  title,  the  liens  will  be  paramount 
to  subsequent  mortgages.^  Again,  where  the  law  provides 
that  the  contract  should  be  made  with  the  ^^  owner,"  and  this 
word  *^  includes  aiiy  person  who  has  an  estate  or  interest  in 
the  land,  and  the  lien  extends  to  the  whole  of  his  interest,''  a 
mechanic  may  enforce  his  lien  against  property  for  work  done 
or  materials  furnished  under  a  contract  made  with  a  purchaser 
of  the  property  improved,  who  held  possession  thereof  under 
a  bond  for  a  deed.'  Proof  of  ownership  at  the  time  of  trial  is 
sufficiently  made  out  by  evidence  that  the  owner  said,  ^^  I  am 
the  owner  of  the  land,"  &c.  It  is  not  necessary  that  the  proof 
should  show  a  title  by  deed  or  demise.'  A  mechanic  who  has 
erected  a  building  on  the  ground  of  another,  under  an  agree- 
ment with  the  owner  to  convey  the  same  on  ground-rent,  be- 
comes the  equitable  owner  of  the  building.^  So  an  agreement 
contracting  for  the  sale  of  premises  to  parties  at  a  future  day, 
who  were  in  the  interval  to  build  houses,  does  not  prevent 
the  relation  of  owner  and  contractor  from  being  established, 
although  the  moneys  to  be  advanced  on  the  building  contract 
were  to  be  secured  when  a  deed  should  be  given,  by  a  mort* 
gage  of  the  premises,  not  as  a  loan,  but,  as  was  expressly  stated 
in  the  agreement,  as  a  .consideration  for  the  finishing  of  the 
kouses  according  to  the  contract.^  So  a  party  is  an  ^^ owner" 
of  land  on  which  a  vendor's  lien  for  the  whole  purchase- 
money  is  reserved*^ 

1  Belmont  V.  Smithy  1  Dner  (N.  T.),        *  McDermott  o.  Palmer,  11  Barb. 

675.  (N.  T.)  9. 

*  Monroe  v.  West,  12  Iowa,  110.  *  Nazareth  Lit.  &  B.  Inst.  v.  Lowe, 

*  Merritt  v.  Pearson,  76  Ind.  44.  1  B.  Mon.  {Ky.)  268, 

*  Carson's   Lessee   v.  Bondfnot,  2 
Wash.  C.  C.  Sa 
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§  70.  When  Vendee  will  not  be  oonaldered  as  Owner.  —  The 
decisions  are,  however,  nofc  entirely  harmonious  in  holding 
that  the  purchaser  is  to  be  considered  as  owner,  so  as  to 
pledge  the  credit  of  the  building.  If  a  statute  give  a  lien  ^^  to 
secure  wages  by  virtue  of  any  contract  with  the  owner  thereof, 
or  other  person  who  has  contracted  with  such  owner  for 
erecting  such  building,  or  for  the  purchase  of  the  land,  for 
the  purpose  of  building  thereon,"  it  has  been  held  that  a 
party  does  not  bring  himself  within  its  provisions,  by  show- 
ing that  he  contracted  with  a  person  who  was  employed  to 
erect  the  building  by  another  party  to  whom  the  owner  of  the 
land  had  agreed  to  convey  it  on  the  performance  of  certain 
conditions,  and  afterwards  did  accordingly  convey  it.^  A 
statute  provided  that  '*  a  person  who  performs  labor,  &c.,  by 
virtue  of  a  contract  with  the  owner  thereof,  shall  have  a  lien 
thereon,  to  secure  the  payment  of  the  amount  due ; "  an  obligee 
in  a  bond  for  the  conveyance  of  land  could  not  subject  it  to  a 
lien  for  such  cause.^  Nor  a  person  who  builds  for  himself, 
under  an  agreement,  though  a  merely  verbal  one,  that  he 
should  purchase  the  land  at  an  agreed  price.^  So  -where  a 
mechanic,  in  pursuance  of  a  contract  made  with  a  person  who 
had  a  covenant  for  the  conveyance  of  land,  and  had  paid  part 
of  the  purchase*money,  furnished  materials,  and  erected  a 
building  on  the  land,  and  afterwards  the  covenantee  received 
a  deed  of  the  land,  but  at  the  same  time  mortgaged  it  to  a 
third  person,  who  advanced  money  to  complete  the  purchase, 
it  was  held  that  no  lien  attached  in  favor  of  the  mechanic 
under  his  contract.*  So,  if  a  lien  was  given  for  "debts  con- 
tracted by  the  owners  thereof,"  there  was  no  lien  for  bricks 
furnished  for  buildings  by  orders  of  a  peiBon  who  was  erecting 
them  on  an  agreement  with  the  defendant,  the  owner  of  the 
ground,  though  such  an  agreement  was  unknown  to  the  per- 
son furnishing  the  bricks,  and  though  the  defendant  was  the 
ostensible  owner  of  the  ground  and  building :  the  contract,  to 

1  Metcalf    V,    Hunnewell,   1   Gray  •  Gn*y  ^»  Carleton,  35  Me.  481. 

(Mass.),  297;  Looniev.  HogaD,6Seld.  «  Thaxter   v.    Williams,    14   Pick. 

(N.  Y.)  486.  (Mass.)  49;  same  statute  as  cited  in  1 

*  Johnson  v.  Pike,  86  Me.  291.  Gray,  297. 
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give  a  lien,  must  baye  been  with  the  real  owner.^  A  party 
having  a  mere  contract  of  purchase  cannot  charge  a  building 
he  is  erecting  with  a  lien,  under  a  statute  that  ^*  any  person  to 
whom  a  debt  is  due  for  labor  ...  by  virtue  of  an  agreement 
with,  or  by  consent  of,  the  owner  of  such  building,"  &c.,  as 
against  the  vendor,  because  he  is  not  the  owner.^  But  under 
this  statute  a  contract  between  A.  and  B.,  for  A.  to  advance 
money  to  B.  to  be  spent  in  erecting  houses  on  A.'s  land  and 
convey  the  land  to  B.,  or  whomsoever  he  may  designate^  for  a 
certain  price,  and  B.  to  erect  the  houses  and  purchase  the 
land,  or  find  a  purchaser  for  it,  subjects  the  estate  to  a 
mechanics'  lieu  on  the  ground  of  consent  given  by  the 
owner.* 

§  71.  When  a  Vendor  !■  not  "Owner."  —  Different  results 
from  those  stated  in  the  preceding  section  have  been  reached 
Tinder  a  law  which  required  the  contract  to  be  made  ^^  with 
the  owner  thereof,  or  his  agent,  or  any  persons  who,  in  pursu- 
ance of  an  agreement  vnth  any  such  contractor,  shall,  in  con- 
formity with  the  terms  of  such  contract,  perform  any  labor/' 
Ac,  where  it  was  said  that  an  owner  of  the  legal  title  to  land, 
who  makes  a  contract  with  the  builder,  whereby  the  latter 
agrees  to  erect  thereon  a  building,  and  the  former  to  make 
advances  in  aid  of  the  construction,  and  when  the  building 
shall  be  completed  to  convey  it  with  the  land  to  the  builder, 
provided  he  performs  certain  covenants  contained  in  the  con- 
tract, —  the  purchase-money  and  advances  to  be  secured  by  a 
mortgage  upon  the  premises  simidtaneously  with  the  making 
of  the  conveyance,  —  is  not  the  "  owner  "  .of  the  premises ;  and 
hence,  under  such  circumstances,  a  person  who  has  furnished 
materials  to  the  building  in  pursuance  of  an  agreement  with 
the  builder,  and  in  conformity  with  the  terms  of  the  contract 
with  the  legal  owner  of  the  land,  acquires  no  lien  by  filing  the 
notice  prescribed,  specifying  the  latter  as  owner.^  So  a  ven- 
dor who  has  sold  his  lots,  and  made  an  agreement  to  make 

1  Steinmetz  v.  Boudinot)  8  Berg.  &        *  Hilton  v.  MerriU,  106  Maas.  628. 
B.  (Penn.)  641.  «  Miller  v.  Clark,  2  £.  D.  Smith, 

*  Hayei  v.    Fettenden,   106  MaM.  643. 
228 ;  Poor  v.  Oakman,  104  Mass.  909. 
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further  advances^  and  accept  a  mortgage  as  security,  after  the 
purchaser  should  have  erected  buildings  thereon,  is  not  an 
** owner"  under  the  above  mechanics'  lien  lawi^  Where  the 
statute  confines  the  lien  to  such  interest  in  the  premises  as 
^^  belongs  to  the  person  who  caused  such  building  to  be  con- 
structed/' it  limits  the  right  of  lien  to  such  interest  as  the  per- 
son undertaking  to  build,  and  entering  into  contracts  to  that 
end,  then  possessed,  and  can  in  no  respect  have  any  retrospect 
tive  or  retroactive  operation  upon  the  title  of  his  vendor ;  so 
that  the  vendor  in  a  building  loan  contract  is  not  liable  as 
^>  owner "  under  the  above  act.^  Although  a  parol  contract 
for  the  conveyance  of  i^al  estate  cannot  be  enforced,  if  either 
party  refuse  to  fulfil  it,  yet  it  is  not  illegal,  nor  is  it  void  in 
such  sense  that  the  owner  of  the  fee  is  the  owner  of  a  build- 
ing erected  on  the  land,  in  reliance  upon  such  parol  contract, 
by  the  person  to  whom  the  conveyance  is  thus  agreed  to  be 
made.  Accordingly,  where  the  owner  of  the  fee  of  land  agrees 
by  parol  to  convey  it  ultimately  to  the  purchaser,  and  imme- 
diately to  loan  him  money  to  aid  in  erecting  a  building  there* 
on,  and  the  latter  accordingly  proceeds  to  erect  such  build* 
ing,  the  vendor  is  not  the  '*  owner "  of  the  building,  under 
the  above  mechanics'  lien  law,  so  that  his  interest  in  the 
premises  can  be  subjected  to  a  lien  for  the  value  of  the  work 
or  materials  fiu'nished  by  third  parties  under  the  employment 
of  the  vendee.  A  sub-contractor,  claiming  under  that  statute, 
must  show  the  existence  of  a  contract  between  his  employer 
and  the  owner,  and  also,  what  is  equally  essential,  that  his 
work  was  done  or  materials  furnished  in  conformity  therewith. 
The  mere  implied  contract  on  the  part  of  the  owner,  which 
may  be  inferred  from  suffering  improvements  to  be  made  upon 
his  premises,  to  pay  what  the  same  may  be  worth,  with  no 
stipulation  or  agreement  as  to  price  or  character  of  the 
improvements,  is  not  sufficient  to  enable  a  laborer  or  mate- 
rial-man employed  by  the  builder  to  acquire  a  lien  under 
the  statute,  because  by  the  statute  the  liability  of  the  owner 

1  Ga;^  0.  drown,  1  E.  D.  Smith,    (N.  Y.)  446;   Dufrau  v,  Brophj,  ^ 
*    726.  How.  Pr.  (N.  Y.)  121. 

^  Burbridge  v.  Marcj,  64  How.  Pr. 
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is  limited  to  the  amount  stipulated  to  be  paid  iu  the  con- 
tract.^ 

§  72.'  Contract  of  Sale  la  not  a  Consent  by  Vendor  to  pay  for 
XmprorementB.  —  A  contract  of  sale  does  not  vest  in  the  pur- 
chaser any  right  to  bind  the  estate  of  the  owner  for  payment 
of  the  improvements  made,  or  operate  as  a  consent  on  his  part 
that  he  will  pay  for  them  in  the  event  the  purchaser  shall 
make  default  in  his  contract  of  purchase,  and  the  estate  revert 
to  him.  Thus  where  the  law  was  that,  ^'  when  any  contract 
shall  be  made  in  writing  between  the  proprietor  or  proprietors 
of  land  on  the  one  part,  and  any  person  or  persons  on  the  other 
part,  for  erecting  any  house  .  .  •  the  person  who  shall  in  pur- 
suance of  such  contract,  furnish  .  •  .  shall  have  a  lien  to 
secure  the  payment  of  the  same,"  &c.,  one  of  the  contracting 
parties  must  have  been  a  proprietor  of  the  land  on  which  the 
building  was  to  be  erected ;  and  a  mere  contract  for  the  con- 
veyance of  land  to  one  of  the  parties,  on  payment  of  the  price 
by  a  fixed  time,  did  not  bring  the  case  within  the  statute  so 
that  a  lien  might  attach  against  the  vendor  of  the  land.^ 
Where  an  owner  agreed  with  a  party  that  the  latter  should 
build  a  house  on  the  lot,  and  the  latter  to  forfeit  all  claim  if 
the  house  was  not  built,  the  party  began  the  house,  but, 
after  building  the  cellar  wall,  abandoned  it,  it  was  held  that  a 
mason  who  had  built  the  cellar  wall  under  contract  with  him 
could  not  establish  a  lien  as  a  sub-contractor,  upon  the  lot,  as 
against  the  owner.^  So  the  lien  of  a  mechanic  under  a  stat- 
ute which  provides  ^*  that  all  and  every  dwelling-house  shall 
be  subject  to  the  payment  of  the  debts  contracted  for,  or  by 
reason  of,  any  work  done,  before  any  other  lien  which  origi- 
nated subsequent  to  the  commencement  of  such  house  or 
other  building,"  attaches  only  upon  the  interest  of  the  person 
for  whom  it  is  erected,  and  does  not  encumber  any  pre-exist- 
i^  ngbt  or  title  of  any  other  person.  If,  therefore,  when  the 
lien  attaches,  the  person  causing  the  building  to  be  erected 
has  no  title  to  the  premises  on  which  it  stands,  but  a  mere 

1  Walker  v.  Paine,  2  How.  Pr.  *  McQuidmb  v.  Purringtoik,  48  Conn. 
(K.  T.)  S62.  148. 

s  Conner  v.  Lewis,  16  Me.  268. 
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light,  vesting  in  contract,  to  a  conveyance  on  the  performance 
of  a  condition  precedent,  and  that  right  is  afterward  lost  bj 
his  failure  to  perform  the  condition,  subsequent  proceedings 
to  enforce  the  lien  will  convey  no  right  or  title  to  the  pur- 
chaser. Where  a  party  has  contracted  for  the  sale  of  his 
land,  and  the  vendee  has  gone  into  possession  under  his  con- 
tract, the  latter  must  be  supposed  to  make  any  improvements 
with  the  expectation  of  obtaining  a  title  when  the  terms  of 
his  contract  are  performed.  And  the  owner's  knowledge  of 
the  erection  of  the  building,  without  dissent,  instead  of  being 
construed  into  an  assent  to  become  chargeable  for  the  labor 
and  materials,  in  fact  only  shows  that  he  might  have  looked 
upon  the  expenditures  as  a  guaranty  that  the  contract  would 
be  performed  by  the  vendee.  The  building  is  erected  by  the 
latter,  subject,,  of  course,  to  the  paramount  title  of  the  vendor, 
who  can  no  more  be  chargeable  with  such  improvements,  after 
a  bre<ich  of  the  contract,  than  a  purchaser,  under  a  mortgage 
sale,  for  improvements  made  on  the  premises  subsequently  to 
the  execution  of  the  mortgage.  His  silence  when  no  assent 
is  required,  and  when  the  expenditures  are  made  by  one  in 
possession,  with  the  right  to  improve,  and  the  expectation 
that  the  improvements  will  enure  to  his  own  benefit  by  his 
subsequently  procuring  a  title  under  the  contract,  can  never 
be  considered  as  an  implied  promise  by  the  owner  to  pay  for 
the  expenditures,  or  as  charging  his  estate  with  a  lien  for 
them.  If  such  were  to  be  the  effect,  all  such  contracts, 
highly  beneficial  as  they  often  are  to  the  contracting  parties, 
must  cease.  No  landed  proprietor  would  thus  contract  to 
convey  his  land  upon  the  payment  of  the  price  at  a  future 
day,  if  the  bargainee  should  have  under  his  contract  the 
power  to  encumber  the  premises  by  erecting  buildings  thereon, 
in  such  manner  as  to  charge  him,  upon  a  failure  in  the  per- 
formance of  the  contract,  with  the  payment.  This  would  be 
to  allow  the  opposite  party  to  break  his  contract  of  purchase, 
and  thereupon  to  compel  the  owner  to  pay  for  improvements 
without  limit,  or  lose  his  property  on  the  lien,  without  consent 
and  without  compensation.^    It  is  a  general  and  safe  rule  that 

1  Scalea  v.  Griffin,  2  Doug.  (Mich.)  Si. 
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DO  man  can  give  a  lien  on  that  which  he  does  not  own,  unless 
he  be  agent  for  the  owner.  Accordingly  where  a  party  is 
merely  a  conditional  puixshaser  in  possession,  and  the  con- 
dition on  which  title  was  to  vest  in  him  was  not  fulfilled,  he 
can  create  no  lien  as  against  the  true  owner.^ 

§  72  a.  Wb«n  V#ndor  oonteiitB  to  ImprovamentB. — But  where 
a  law  provides  that  ^^  if  the  building  be  erected  with  the  knowl- 
edge of  the  owner  of  the  lands  or  of  any  person  having  or 
claiming  an  interest  therein,  it  shall  be  held  to  have  been 
erected  at  the  instance  of  such  owner  or  peraon  claimmg  an 
interest,  and  such  interest  so  held  or  claimed  shall  be  subject 
to  the  lien  of  the  material-man  or  laborer,"  &c.,  and  an  in- 
surance company  loaned  the  owner  of  a  lot  and  uncompleted 
building,  money  for  the  purpose  of  finishing  the  building,  and 
took  from  him  a  deed  of  trust  conveying  the  fee,  defeasible  on 
the  payment  of  the  debt,  and  afterwards  knowingly  permitted 
the  building  to  go  on  without  giving  notice  that  it  would  not 
be  responsible  therefor,  the  interest  in  the  property  held  by 
the  insurance  company  was  subject  for  work  done  and  mate- 
rials furnished  after  the  making  of  the  deed  of  trust.  It  is 
said  that  such  a  provision  is  just,  and  that  the  legislature  has 
power  to  enact  it.^  Where  a  statute  gives  a  lien  to  persons  fur* 
nishing  materials  used  in  the  erection  of  a  building,  whenever 
the  owner  of  the  land  consents  to  the  erection  of  the  building 
upon  it,  such  consent  may  be  proved  by  acts  and  declara- 
tions as  well  as  by  direct  evidence.  It  is  not  necessary  that 
the  acts  of  the  lienor  should  not  have  been  in  any  way  induced 
by  the  consent  of  the  owner  of  the  land.^  It  is  enough  if 
the  owner,  knowing  that  labor  or  materials  are  being  fur- 
nished to  the  contractor,  does  not  object  to  it.  If  l>e  is 
not  satisfied  that  a  particular  person  should  perform  labor 
or  provide  materials,  for  any  reason,  he  can  object  to  it,  and 
thus  prevent  such  person  from  ever  getting  a  lien  on  his 
property.^  But  the  above  statute  does  not  authorize  the 
erection  of  a  lien  as  against  the  owner  of  the  legal  title  to  prop* 

J  WaU^er  ».  Burt,  67  Ga.  20.  Wheeler  v,  Scofleld,  id.  656 ;  Hart 

«  Fuqiiay  v,  Stickney,  41  Cal.  688.      v.  Wheeler,  1  Thoitip.  &  0.  (N.  Y.)  403; 
s  Nellls    V.    BeUinger,    18   N.  T.    Gates  v.  Whitcomb,  6  Thomp.  &  C.  (N. 
Sapreme  Ct.  660.  T.)  841. 
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erty  in  regard  to  which  there  is  an  outstanding  executory 
contract  of  sale  with  a  vendee  entitled  to  and  in  the  posses- 
sion of  the  land,  for  materials  furnished  the  vendee  on  a  build- 
ing contract  made  with  him,  or  for  his  own  benefit,  unless 
such  supplies  are  furnished  with  the  express  consent  of  the 
owner. ^  In  another  State  It  was  held  thaluan  owner  of  land 
who  has  given  a  bond  for  a  deed  upon  the  understanding  that 
the  obligee  would  build  upon  the  land,  and  who,  after  a 
mechanic  has  begun  to  build  thereon,  under  an  entire  contract 
with  the  obligee,  gives  his  consent  that  the  mechanic  may 
build,  thereby  subjects  the  land  to  a  lien  for  all  the  work  and 
materials  furnished  by  the  mechanic  under  the  contract, 
although  a  part  of  the  work  has  been  done  and  a  part  of  the. 
materials  furnished  before  he  gives  his  consent,  and  although 
he  is  ignorant  of  the  precise  terms  of  the  contract.^ 

§  73.  "Wlien  Consent  of  Owner  to  pay  for  Improvements  most 
be  In  Writing.  —  Some  States  have  undertaken  to  provide  by 
expVess  enactment  that  the  consent  of  the  owner  to  be  re- 
sponsible for  improvements  made  by  parties  in  possession 
under  contract  for  purchase  must  be  express,  and  in  some 
cases  manifested  in  writing.  Thus,  ^^  if  any  building  be  erected 
by  a  tenant  or  other  pei*son  than  the  owner  of  the  land,  then 
only  the  building  and  the  estate  of  such  tenant  or  other  person 
so  erecting  such  building  shall  be  subject  to  the  lien  created 
by  this  act,  unless  such  building  be  erected  by  the  consent  of 
the  owner  of  such  lands  in  writing,  which  writing  may  be 
acknowledged  and  recorded  as  deeds  are,"  &c.  This  act 
contemplates  a  written  consent,  which  may  be  recorded.  A 
'contract  to  sell  the  land,  upon  the  condition  that  the  vendee 
will  erect  certain  buildings  thereon,  and  agreeing  to  advance 
a  certain  sum  of  money  for  that  purpose,  and,  when  such 
buildings  are  completed,  the  owner  will  give  a  deed  for  the  land, 
and  take  a  mortgage  from  the  vendee  to  secure  the  purchase- 
money  and  the  money  advanced,  is  not  such  consent  as  will 
make  the  land  subject  to  lien  for  labor  performed  at  the  in- 

1  Craig  r.  Swinerton,  15  Sapr.  Ct.        ^  Davis  v.    Humphreyi   112  Mass. 
(N.  Y.)  144.  309. 
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stance  of  the  bargainee.  A  mere  implication  to  be  found  in 
Buch  a  paper,  which  was  obviously  designed  to  answer  a  tem- 
porary purpose,  and  not  to  be  recoitied,  is  not  the  consent 
contemplated.  Under  such  a  statute  the  owner  of  land  who 
permits  a  buildine  to  be  erected  by  another  upon  it  has  this 
protection :  until  he  consents  e?:plicitly  in  writing  to  have  it 
become  subject  to  the  provisions  of  the  lien  law,  his  land 
cannot  be  held.  The  law  exempts  it  until  that  consent  is 
given,  upon  the  plainest  principles  of  natural  justice,  that  one 
man's  property  shall  not  be  taken  to  pay  another  man's  debts. 
This  statute  contemplates  that  consent  shall  be  manifested  in 
a  way  similar  to  that  required  to  pass  an  interest  in  lands.  It 
adopts  the  analogy  of  a  deed,  acknowledged  and  recorded,  by 
permitting  the  consent  to  be  perpetuated  and  published.  It  is 
evident  that  this  provision  was  mainly,  if  not  entirely,  intended 
to  enable  the  party  erecting  the  building,  as  owner,  to  get  a 
credit  on  the  faith  of  the  building  and  land.  That  is  the 
object  of  the  recording.  It  seems  obviously  right  that  a  writ- 
ing evidently  designed  to  answer  a  temporary  purpose,  not 
embodying  the  agreement  of  the  parties  or  any  consent  in 
direct  terms,  but  only  by  vague  implication,  manifestly  framed 
with  the  opposite  intent,  to  prevent  liens  attaching,  should  not 
be  made  by  construction  to  do  that  which  neither  of  the  par- 
ties intended.  Material-men  and  others  may  protect  them- 
selves; if  they  rely  upon  a  lien  for  payment,  they  may  require 
explicit  consent  to  be  signed  and  delivered,  and  also  acknowl- 
edged and  recorded  before  they  give  credit.  No  injustice  is 
done  them  by  refusing  them  a  lien  on  the  lands  of  a  stranger 
against  the  intention  of  the  parties  to  a  paper  drawn  for  an 
entirely  different  purpose,  and  an  agreement  to  convey  is  not 
such.*  So  where  the  law  declares  the  lien  to  be  upon  "  the 
estate  which  the  owner  had  at  or-before  the  commencement  of 
the  building,  subject  to  all  prior  encumbrances,  and  free  from 
all  encumbrances  created  afterwards,"  and  further  that  "  the 
estate  of  any  owner  shall  not  be  subject  to  a  lien  for  a  build- 
ing erected  by  another  person,  unless  it  be  done  by  consent  of 
the  owner  in  writing,*'  a  contract  to  convey,  although  in  writ- 

1  AtsodateB  of  Jersey  v,  Dayison,  6  Dutch.  415. 
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ing,  does  not  amount  to  a  consent  in  writing  to  the  erection  of 
buildings  which  will  satisfy  the  requirement.  Hence  the  estate 
of  the  vendor  is  not  affected  by  the  lien.^  Where  a  law,  after 
defining  the  persons  in  whose  favor  the  lien  might  be  created 
**  by  virtue  of  any  contract  with  the  owner  of  the  lands  or  his 
agent,  or  with  any  person  permitted  by  the  owner  of  the  lands 
to  build/^  concluded  as  follows :  **in  cases  in  which  the  owner 
has  made  an  agreement  to  sell  and  convey  the  premises  to  the 
contractor  or  other  person,  such  owner  shall  be  deemed  to  be  the 
owner,  until  a  deed  shall  have  been  actually  delivered  so  as  to 
pass  the  fee-simple  of  said  premises,"  it  was  held  that  a  lien 
cannot  be  acquired  for  work  done  under  a  contract  with  the 
equitable  owner,  as  against  the  person  holding  the  legal  title, 
unless  the  building  is  constructed  by  his  permission.  When 
the  work  is  done  by  his  consent,  the  lien  attaches  to  the  land, 
and  is  a  charge  upon  his  interest  therein.  If  no  consent  has 
been  given,  the  contract  is  not  within  the  statute.^ 

§  74.  Party  subsequently  becoming  Owner.  —  The  necessity 
of  a  party  being  owner  at  the  time  when  the  contract  is  made, 
or  whether  a  subsequently  acquired  title  will  be  sufiScient  to 
authorize  the  existence  of  the  Hen,  depends  largely  upon  the 
particular  statute  under  consideration.  Some  States  have  by 
express  enactment  required  the  contract  to  be  made  with  the 
person  who  is  the  owner  of  the  premises  at  the  time  of  its 
being  entered  into ;  in  which  cases,  where  there  is  no  fraud, 
the  statute  is  decisive.  Thus,  under  a  statute  giving  a  lien  *'  to 
the  extent  of  the  right,  title,  and  interest  then  existing  of  the 
owner," — that  is,  at  the  time  of  making  the  contract,  —  there 
must  be  evidence  to  show  that  at  the  time  the  contract  for  the 
work  was  made,  he  was  the  owner.  For  example,  where  a 
lease  took  effect  from  the  time  of  its  delivery  to  the  grantee, 
and  not  from  the  date  on  which  it  purports  to  have  been  exe- 
cuted, it  was  held  that  a  contract  made  with  the  lessee  before 
its  delivery  secured  the  mechanic  no  lien.*  It  has  also  been 
decided  that  no  lien  can  be  acquired  under  a  statute  which 

1  National  Bank  of  the  Metropolis        «  RoUtn  v.  Cross,  45  N.  T.  768. 
V.  Spragne,  20  N.  J.    £q.   (6  G.  £.         *  De  Ronde  v.  Olmstead,  6  Dalj 
Ox^n)  13.  (N.  T.),  888. 
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provided  that  **  such  lien  shall  not  attach,  unless  the  contract 
is  made  in  writing,  and  signed  by  the  owner  of  the  land,  or 
by  some  person  duly  authorized  by  him,  and  recorded  in  the 
registry  of  deeds,"  &c.,  for  labor  or  materials  furnished  under 
a  written  contract,  not  purporting  to  create  such  a  lien,  made 
with  one  who  has,  at  the  time  of  its  execution  and  delivery, 
no  estate  in  the  land,  although  he  acquires  a  title  before  the 
contract  is  recorded,  or  the  labor  and  materials  furnished. 
The  obvious  meaning  of  this  statute  is,  the  person  who  pro- 
cures the  work  to  be  done,  and  who  signs  the  contract,  is  then 
the  owner  of  the  land,  or  of  some  right  or  interest  therein ; 
and  the  lien  thus  -given  cannot  attach  to  property  which  a 
party  did  not  own  at  the  time  of  the  execution  of  the  con- 
tract, as  there  was  no  estate  to  which  it  could  attach.  And 
it  was  further  held,  that,  where  there  is  nothing  expressed  in 
the  contract  that  a  party  is  the  owner  of  the  property,  none 
can  be  implied  that  he  is  the  owner  at  the  time  of  its  execu- 
tion, and  that  he  is  therefore  not  estopped  from  setting  up  an 
aftei^acquired  title.^  To  create  a  valid  lien  under  the  al)0ve 
statute  requires  that  the  pei'son  whose  agreement  or  consent 
is  necessary  for  that  purpose  should  have  the  capacity  to 
confer  that  right  at  the  time  of  such  agreement  or  consent. 
A  subsequent  conveyance  to  him  is  not  the  enlargement  of  an 
estate  or  interest  to  which  the  lien  had  already  attached.  It 
is  a  new  title ;  and  there  is  no  estoppel  by  which  that  newly 
acquired  title  will  enure  to  the  support  of  the  interest  which 
a  mechanic  claims  and  can  derive  only  by  force  of  the  statute. 
It  follows  that  a  contract  between  A.  and  B.,  for  B.  to  buy, 
and  A.  to  sell  and  convey  to  him,  land  owned  by  A.,  does  not 
tsubject  the  estate  to  a  mechanics'  lien,  under  a  statute  which 
provides  for  the  lien  when  the  debt  is  due  ^^  by  virtue  of  an 
agreement  with,  or  by  consent  of,  the  owner,"  &c.,  in  favor  of 
a  person  who  by  B/s  employment  'performs  labor  in  erecting 
a  building  which  B.  proceeds  to  put  on  the  land,  although  B. 
afterwards  takes  a  conveyance  of  the  land  from  A.  in  pursu- 
ance of  the  cont;;ract,  and  A.  had  notice  of  B.'s  intention  to 
build,  and  knew  of  the  progress  of  the  building,  and  never 

1  Howard  r.  Veazie,  3  Gray  (MaM-)f  ^33. 
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made  objection.^  In  a  subsequent  case  in  the  same  court,  it 
was  held  that  a  contract  to  perform  labor  upon  a  building 
which  the  employer  does  not  own  at  tlie  time  of  the  contract, 
but  which  is  conveyed  to  him  before  the  work  is  begun,  sub- 
jects the  estate  to  a  lien,  if  the  work  is  afterwai-ds  done  by 
the  employer's  consent,  and  while  he  is  owner.*  In  another 
State,  where  it  was  enacted  that  "  any  person  who  shall,  by 
contract  wilh  the  owner  of  any  piece  of  land,  furnish  labor 
or  materials  for  erecting  or  repairing  any  building  .  .  .  shall 
have  a  lien  upon  the  land  for  the  amount  due  to  him  for  such 
labor  or  materials,"  &o.,  a  mechanics'  lien  will  not  extend 
over  land  or  lots  not  owned  at  the  time  by  the  party  for  whom 
the  building  was  constructed.  In  the  absence  of  suggestion  of 
fraud,  if  a  contract  be  made  for  building  a  house  with  a  party 
who  is  not  the  owner  of  the  lot,  it  will  not  give  a  lien  either 
upon  the  lot  or  the  house,  nor  will  the  removal  of  the 
house  to  a  lot  that  is  owned  transfer  the  lien  to  the  same. 
As  where  a  contract  is  made  to  build  a  house  on  a  lot 
which  is  not  owned  by  the  party  building,  but  which  is  en- 
closed by  a  common  fence  with  two  other  lots  owned  by 
him,  there  is  no  lien  on  either  the  house  or  lot  on  which 
it  is  erected,  nor  will  the  transfer  of  the  house  to  the  other 
lots  give  a  contractor  a  lien  on  them  as  against  a  hofid  fide 
purchaser.  To  enforce  a  lien  upon  them  under  such  circum- 
stances would  be  productive  of  frauds  and  great  hardships 
upon  innocent  purchasers.  The  contractor  was  guilty  of 
negligence  in  not  making  inquiry  into  the  ownership,  if 
he  desired  a  lien,  before  he  performed  the  labor.^  On  the 
other  hand,  it  has  been  decided,  under  a  New  York  statute, 
that  if  the  equitable  owner  erect  or  permit  a  building  to  be 
erected,  and,  before  lien  filed,  by  the  performance  of  a  con- 
tract of  purchase,  becomes  the  legal  owner,  the  conveyance 
will  be  held  to  relate  to  the  time  when  the  contract  of  pur- 
chase was  made,  and  such  owner  to  be  within  the  statute.^ 

1  Hayes  v,  Fessenden.  100  Mass.         *  Underbill  v,  Conrin,  15  HI.  666. 
228.  «  RoUin  v.  Cross,  45  N.  Y.  767. 

*  Corbett  v.  Greenlaw,  117  Mass. 
167. 
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So,  altkough  a  contract  with  the  holder  of  the  equitable  title 
will  not  bind  the  legal  owner,  stilly  if  the  former  acquires  the 
legal  title,  both  estates  will  be  bound,^  Where  an  individual 
had  the  privilege  to  build  a  house  on  the  land  of  another,  and 
then  employed  a  mechanic  to  erect  it  for  him,  and,  before 
petition  filed  to  enforce  the  lien,  bought  it  in  the  name  of  his 
wife,  but  with  his  own  funds,  the  conveyance  was  voluntary 
as  against  the  mechanic,  and  the  land  became  subject  to  the 
lien  of  the  mechanic.^  A  party,  who,  pending  an  injunction 
sued  out  by  himself  to  restrain  a  mechanics'  lien,  obtains  a  tax 
title  to  the  property  upon  which  the  lien  is  sought,  is  thereby 
guilty  of  attempting  an  unconscientious  advantage,  and  will 
not  be  allowed  to  use  his  tax  title  to  defeat  the  lien.  The  tax 
title  must  enure  to  the  benefit  of  the  parties.^ 

§  75.  Owner  by  BitoppeL  —  Wherever  the  owner  of  land  is 
guilty  of  fraud  upon  the  mechanic,  who  is  deceived  thereby, 
an  estoppel  in  pais  arises  as  in  other  cases,  and  he  will  not  be 
allowed  either  to  deny  the  ostensible  ownership  of  the  party 
at  whose  instance  the  building  was  erected,  or  to  assert  incon- 
sistent rights  of  property  in  himself.  As,  for  example,  where 
the  owner  of  land  stands  by  and  suffers  credit  to  be  given  to 
another  on  the  supposition  that  he  owns  the  land,  and  aids  in 
creating  a  belief  that  such  other  person  does  own  the  land,  he 
cannot  afterwards  defeat  a  mechanics'  lien  by  insisting  that 
the  land  is  his  own.  The  principles  of  equity  clearly  estop 
him  from  so  doing.  He  is  bound  by  his  representations,  and 
answerable  for  all  the  consequences  naturally  flowing  from 
them.  There  is  no  principle  better  established,  nor  one  founded 
on  more  solid  considerations  of  equity  and  public  utility,  than 
that  which  declares  that  if  one  man  knowingly,  though  he 
does  it  passively,  by  looking  on,  suffers  another  to  purchase 
and  expend  money  on  land,  under  an  erroneous  opinion  of 
title,  without  making  known  his  claim,  he  shall  not  afterwards 
be  permitted  to  exercise  his  legal  right  against  such  person. 
It  would  be  an  act  of  fraud  and  injustice,  and  his  conscience 

1  McOraw  v.  Godfrey,  16  Abb.  Pr.         *  Hooker  v.  McGlone,  42  Conn.  96. 
V.  Sw  (N.  Y.)  868.  '  s  McLaughUn   v.  Green,  46  Miss. 
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is  bound  by  this  equitable  estoppel.^  Again,  the  owner  of  a 
bouse  in  the  course  of  erection  contracted  to  sell  it,  and  to 
have  it  completed  like  one  adjoining.  The  vendee  deposited 
a  sum  of  money  as  a  forfeit,  upon  his  non-compliance  with  the 
contract.  Pending  the  contract,  the  vendee  purchased  of  the 
lien  claimant  a  range,  furnace,  and  other  articles,  which  were 
delivered  upon  the  premises  with  the  knowledge  of  the  owner, 
the  furnace  and  range  being  bricked  up  in  the  cellar.  Subse- 
quently the  vendee  abandoned  the  contract,  and  refused  to 
take  the  house ;  the  owner  retained  the  forfeit  money,  and 
with  it  the  house  and  fixtures  in  question.  On  a  scire  facias 
by  the  claimant  to  enforce  a  mechanics'  lien  against  the  house 
for  the  articles  furnished  by  him,  it  was  held  that  the  articles 
must  be  considered  as  furnished  under  the  authority  of  the 
owner  of  the  house,  and  he  was  estopped  by  his  own  conduct 
from  disputing  the  demand ;  and,  further,  that  the  adoption 
by  the  owner  of  the  acts  of  the  vendee,  permitting  the  articles 
to  be  attached  to  the  house,  without  objection,  made  tlie  house 
answerable  for  the  same,  and  created  a  lien  on  the  property  for 
its  payment.^  So,  if  a  party,  or  the  president  of  a  company 
which  is  the  owner  of  a  lot,  draw  up  the  contract  for  work  to 
be  performed  on  it,  without  disclosing  its  title,  the  party  or 
company  is  estopped  from  setting  up  his  or  its  title.^  On  a 
petition,  it  appeared  that  the  respondent  agreed  to  convey 
land  to  a  person  on  condition  that  the  latter  should  build  upon 
the  land  within  a  certain  time,  and  who  contracted  with  a 
mechanic  to  build  a  cellar  wall  warranted  to  stand.  The 
wall  was  completed,  but  afterwards  injured  by  frost,  and  was 
repaired  by  the  petitioner  after  his  employer's  authority  to 
bind  respondent  had  ceased.  The  petitioner  filed  his  state* 
meut  after  the  time  allowed,  counting  from  the  completion  of 
the  wall,  but  within  the  period  after  he  made  the  repairs,  it 
was  held  that  if  he  made  the  repairs  without  the  authority  of 
the  respondent,  he  could  not  enforce  his  lien  ;  otherwise,  if  he 
acted  in  good  faith  to  fulfil  his  warranty,  at  the  request  of  the 
respondent,  the  latter  having  knowledge  of  the  terms  of  the 

I  HisgiDt  V.  Ferguson,  14  HI.  909.  *'  Donaldson  v.  Holmes,  23  111.  86. 

>  Weber  v.  Weatherby,  84  Md.  666. 
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contract.^  Where  one  conveys  the  fee  of  an  estate,  the  deed 
of  which  is  recorded,  and  receives  a  bond  to  reconvey  on  cer- 
tain conditions,  which  is  not  recorded,  he  will  not,  after  stand- 
ing silently  by  and  seeing  the  work  progress,  be  allowed  either 
to  defeat  the  lien  or  diminish  his  grantee*s  estate  by  the  produc- 
tion of  the  unrecorded  deed.^  But  the  fact  that  a  son  of  the 
party  contracting  for  the  building  of  a  house  passed  through 
the  yard,  and  by  the  door  of  the  house,  while  the  work  was 
going  on,  and  saw  one  of  the  mechanics  at  work  there,  is  not 
such  evidence  of  his  request  for  the  doing  of  such  work,  as  will 
subject  the  son's  interest  in  the  estate  to  a  mechanics'  lien  for 
the  price  of  the  work.^ 

§  76.  FaotB  necessary  to  oonstltate  Bstoppel.  —  To  create  this 
estoppel,  however,  there  must  always  be  knowledge,  on  the 
part  of  the  person  to  be  estopped,  of  the  acts  out  of  which  it 
is  to  arise,  otherwise,  the  most  serious  frauds  might  them- 
selves be  perpetrated  under  a  rule  established  for  its  preven- 
tion, and  men,  without  their  knowledge  or  consent,  be  stiipped 
of  their  estates.  Knowledge  of  a  fact,  concerning  the  business 
or  affiairs  of  a  corporation,  acquired  by  a  director  or  other 
agent,  unless  acquired  in  the  management  and  conduct  of  its 
business,  does  not  constitute  notice  to  the  corporation.  Ac- 
cordingly, in  an  action  against  a  corporation  and  its  tenant  to 
foreclose  a  mechanics'  lien,  for  materials  furnished  in  the  con- 
struction of  a  building  by  the  tenant  on  the  leased  premises, 
and  alleged  to  have  been  furnished  with  the  knowledge  of  the 
corporation,  where  it  appeared  that  a  director  of  the  corpora- 
tion, on  one  occasion,  was  present  during  the  construction  of 
the  building,  it  was  held  to  be  no  notice  to  the  corporation.^ 
So,  where  a  contract  is  made  by  a  person  to  erect  a  building 
upon  premises  which  belonged  to  another,  and  such  contract 
is  made  without  the  knowledge  or  authority  of  the  owner,  he 
is  not  estopped  from  subsequently  asserting  his  title  thereto ; 
and  the  fact  that  such  owner,  after  its  completion,  receives 
the  rents  and  profits  therefrom  does  not  amount  to  a  ratifica- 
tion of  such  contract,  so  as  to  create  a  lien  upon  the  premises. 

1  Worthen  v.  aetTeland,  129  Mem.         *  BHm  v.  Patten,  6  R.  I.  880. 
610.  «  Lothian  v.  Wood,  56  Cal  IGO. 

<  Mallor  V,  Valentine,  3  Col.  255. 
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But  if  he  had  known  that  the  building  was  being  erected  un- 
der a  contract  made  in  his  name  by  a  person  claiming  authority 
to  bind  him,  and  had  permitted  the  contractor  to  proceed  un- 
der that  belief,  a  very  different  question  would  be  presented.^ 
Where  one  is  employed  to  work  for  a  firm  in  the  erection  of  a 
building,  and  continues  to  work  under  the  direction  of  the 
partners,  or  one  of  them,  supposuig  himself  to  be  engaged  dur- 
ing the  whole  time  in  the  service  of  the  firm,  and  having  no 
intimation  to  the  contrary,  the  fact  that  part  of  his  labor  was 
employed  in  the  preparation  of  materials  really  belonging  to 
one  partner,  some  of  which  were  not  ultimately  used  for  any 
partnership  purpose,  will  not  relieve  the  firm  from  liability  to 
him  for  the  whole  of  such  labor,  nor  prevent  his  having  a  lien 
on  the  building  for  the  whole  amount.^  Again,  where  the 
owner  of  land  stated  to  a  house-builder  that  he  had  leased  cer- 
tain premises  to  a  third  party,  and  the  builder  thereafter  erected 
a  hotel  on  said  ground,  with  the  knowledge  of  the  owner  and 
without  objection  on  his  part,  but  on  the  contrary  it  appeared 
that  the  owner  furnished  said  lessee  with  money  to  aid  in  erect- 
ing the  hotel,  and  the  lease  was  manifestly  given  with  a  view 
to  such  improvement ;  these  facts,  whether  the  lease  was  de- 
livered or  not,  would  estop  thci  lessor  from  denying  the  deliv- 
ery ;  and  it  seems  that  the  fact  that  the  owner  some  months 
after  the  commencement  of  the  building,  and  when  the  lessee  s 
responsibility  became  questionable,  took  from  him  a  written 
surrender  of  the  lease,  would  also  estop  him  from  asserting  its 
non-delivery.^  To  prove  this  knowledge  on  the  part  of  the 
owner,  all  the  circumstances  of  the  case  are  admissible  in  evi- 
dence, which  may  legitimately  tend  to  bring  the  fact  of  build- 
ing on  the  land  to  the  attention  of  its  owner.  But  no  inflexible 
rule  can  be  laid  down  on  this  subject,  any  more  than  in  others, 
as  to  the  sufficiency  of  its  proof.  What  might  fairly  establish 
it  in  one  instance,  would  utterly  fail  in  another.  An  illustra- 
tion of  this  point  may  be  found  where  a  man  upward  of  ninety- 
seven  years  old,  who  had  not  acted  in  the  affairs  of  a  religious 
society  for  many  years,  the  legal  title  of  whose  property  was  in 

1  McCarty  v.  Carter.  49  ni.  63.  *  Allen  v.  Sales,  66  Mo.  28. 

*  Spniben  v.  Stout,  62  Wis.  617. 
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his  name,  and  which  had  made  a  contract  to  erect  a  meeting- 
house thereon,  the  fact  that  he  lived  within  a  quarter  of  a 
mile  of  the  building,  and  in  sight  of  its  erection,  would  not 
prove  that  he  knew  the  society  was  making  any  contract  to 
create  a  charge  upon  the  trust  estate,  much  less  that  he  con- 
sented to  it ;  and  this  intendment  could  not  be  helped  by  any 
disposition  to  construe  the  statute  liberally  in  consideration  of 
its  beneficent  intention.  Parties  who  desire  to  avail  them- 
selves of  its  provisions  should  take  care  to  inform  themselves 
with  whose  estates  they  are  dealing  when  they  make  their 
contracts.^  Where  8ub-contractoi*s  have  a  lien,  but  their 
aggregate  '^  shall  not  exceed  the  price  stipulated  in  the  origi- 
nal contract  between  the  owner  and  the  original  contractor," 
if  the  owner  of  a  building,  when  called  on  by  a  sub-contractor 
to  state  the  original  contract,  neglects  to  do  so,  but  promises 
to  see  him  paid  for  his  work,  which  is  performed  on  the  faith 
of  such  assurance,  such  owner  will  be  estopped  from  setting 
up  as  against  the  sub-contractor  a  provision  in  the  contract 
for  payment  in  land,  or  from  setting  up  that  the  principal  con- 
tractor had  been  fully  paid.^  But,  where  the  representation 
could  not  have  misled  a  mechanic,  or  induced  him  to  perform 
labor  on  the  faith  of  it,  no  lien  will  arise  by  estoppel.^ 

§  77.  Joint  Tenants  and  Tenants  in  Common.  —  The  right  of 
joint  tenants  and  tenants  in  common  of  ceal  estate  to  charge 
their  co-tenants'  interest  with  a  lien  for  repairs  and  improve- 
ments has  also  received  some  consideration  from  the  courts. 
It  may  be  regarded  as  a  general  rule  that  a  co-tenant  who 
makes  advances  and  payments  beyond  his  proportion  towards 
the  erection  of  buildings  upon  the  property  held  in  common, 
will  not  thereby  acquire  an  equitable  lien  upon  the  property, 
unless  there  is  an  express  agreement  to  that  effect,  or  there 
are  some  special  circumstances  giving  to  such  party  peculiar 
equities,  as  fraud  or  a  petition  for  partition  by  the  non-paying 
tenant ;  and  these  circumstances  must  be  shown  by  the  party 
asserting  the  lien.  No  man  has  a  right  to  improve  the  prop- 
erty of  another  against  his  consent,  and  charge  him  with  the 

1  Peabody  v.  East  M.  S.  in  Lynn,  5        <  Welch  v.  Sherer,  93  111.  64. 
Allen  (Mam.),  540.  >  Rotliberger  v.  Dupoy,  64  HI.  462. 
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expenses.  Perhaps  a  joint  owner  may  repair  and  preserve 
property  at  the  expense  of  all  the  owners  and  without  their 
consent,  especially  if  such  consent  is  unreasonably  withheld. 
But  this  is  all  that  he  can  do.  He  cannot  improve  the  prop- 
erty.^ It  has,  however,  been  repeatedly  held  that  a  parol 
partition  between  tenants  in  common,  accompanied  by  actual 
possession  in  accordance  therewith,  will  bind  the  parties  and 
those  claiming  through  or  from  them.  And  where,  after  such 
a  partition  has  been  made,  the  parties  take  separate  possession 
of  their  respective  portions,  and  one  of  them  contracts  with 
a  mechanic  to  erect  a  dwelling-house  on  his  part,  which  is 
built  accordingly,  the  interest  of  the  party  so  contracting  is 
of  such  a  nature  as  to  make  it  the  subject  of  a  lien  under  a 
law  which  gives  "  the  owner  "  the  right  to  contract,  although 
the  title  to  the  whole  lot  is  in  the  co-tenant.  But  the  co- 
tenant  who  is  ;iot  a  party  to  the  contract  with  the  mechanic, 
and  who  has  no  interest  in  the  work  done,  is  not  liable  under 
the  contract,  nor  is  his  share  of  the  property  subject  to  the 
builder's  lien,^  One  joint  tenant,  however,  may  create  a  lien 
in  favor  of  a  mechanic  on  his  own  interest  in  land.'  So, 
although  the  contract  is  to  be  made  with  the  ^^  owner,*'  yet,  if 
but  one  of  several  persons  who  purchase  materials  for  build- 
ing own  the  land,  the  lien  will  be  good  against  his  interest.^ 
The  fact  that  a  contract  for  repairs  is  made  with  several 
does  not  afiTect  the  lien,  if  one  of  the  parties  is  the  owner.^ 
A  lien  for  materials  furnished  upon  a  joint  contract  with  a 
co-partnership  will  bind  the  interest  of  one  of  such  parties 
who  alone  has  title  to  the  real  estate  upon  which  the  building 
was  erected.^  So  where  materials  are  furnished  on  the  con- 
ti*act  of  one  tenant  in  common,  in  possession,  a  lien  can  be 
entered  against  him  as  owner  of  the  premises,  and  judgment 
had  which  will  bind  his  interestJ 

§  78.  Owners  of  Adjoining  Property.  —  Unless  required  by 

1  Taylore.  Baldwin,  10 Barb.  (N.Y.)         «  Van  Court  v.  BD6hneU,2l  III.  024; 

626.  afBrmed  in  Roach  v.  Cliapin,  27  III.  190. 

«  Otii  ».  Cnsack,  43  Barb.  (N.  Y.)         »  Mellor  v.  Valentine,  3  Col.  266. 
646 ;  Mount  v.  Morton,  20  Barb.  (N.  Y.)         *  Smith  v,  Johnson,  2  MaoArthur 

124.  (D.  C),  481. 

•  IffiUbiira  V,  O'Barr,  10  Ga.  601.  7  Keller  v.  Denmead,  68  Penn.  449. 


PERSONS  ENTITLED  TO  SUBJECT  PBOPEBTT  TO  LIEN.       141 

statute,  there  is  no  duty  or  obligation  on  the  owners  of  adjoin* 
ing  building  lots  in  a  city  to  unite  in  building  a  party-wall  ou 
the  dividing  line  of  such  lots.  By  the  common  law,  every 
owner  of  land  is  his  own  judge  of  the  propriety  of  building 
upon  it  or  leaving  it  vacant,  and,  when  he  does  build,  of  the 
manner  and  extent  of  his  buildings.  In  the  absence  of  statu* 
tory  provisions,  he  may  build  with  what  material  he  pleases ; 
and  he  is  under  no  obligation  to  give  to  his  neighbor  any  use 
or  advantage  of  his  land,  by  way  of  support,  drip,  or  ease- 
ment of  any  description.  If  a  stranger  dispossess  him,  or 
enter  upon  his  unoccupied  property,  erect  buildings,  and  make 
valuable  permanent  improvements  upon  it,  he  is  not  under 
the  slightest  obligation  to  recompense  such  stranger  for  any 
portion  of  the  expense,  on  recovering  the  possession  of  the 
land.  Whether  the  entry  were  tortious  or  in  the  most  per- 
fect good  faith,  the  common  law  is  uniform  in  refusing  to  per- 
mit the  real  owner  of  land  to  be  benefited  without  his  own 
request  or  sanction.  So  ,JhalLi£-ihe..  owner  of  a  city  lot,  on 
buildingjupon  it,  place  half  of  the  wall  u£on  the  adjoining  lot, 
the  owner^f  the  latter,  in 'the  afisence  of  statutory  obliga- 
tiotfjls  not  .Kable  to  contribute  towards  the  expense  oT  the 
wall  upon  his  subsjequently  using  in  his  own  erection  the  part 
of  the  wall  wjuc^ ^stands  upon  his  own  laud.  There  is  no  lien 
Tor  the  expense  of  building  a  party- wall  against  one  who  buys 
the  tenement  resting  upon  such  wall  without  notice  of  the 
lien  ;  and  the  fact  that  one  half  of  the  wall  stands  upon  the 
adjoining  lot  is  not  notice  of  any  lien  for  the  cost  of  its  erec- 
tion in  favor  of  the  neighboring  owner  who  erected  it.  And 
where  an  act  provided,  expressly  that  the  first  builder  should 
be  ^^  reimbursed  one  moiety  of  the  wall,  or  of  so  much  of  it 
as  the  next  builder  should  use,"  the  first  builder  had  no  lien 
for  this  reimbursement  upon  the  adjoining  land  ;  it  was  only 
a  personal  charge.^ 

§  79.  Acents.  —  The  general  principles  relating  to  the  per- 
foi-mance  of  acts  by  means  of  agents  apply  to  mechanics'  lien 
laws.  There  is  no  doubt  a  lien  may  be  created  as  effectively 
upon  the  property  of  an  owner  by  the  act  of  liis  duly  author- 

1  Sherred  v.  Cisco,  4  Sandf.  486;  Ingles  v.  Bringhurst,  1  Dall.  341. 
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ized  agent,  as  by  the  proprietor  himself;  and  when  the  au- 
thority is  once  duly  established,  all  the  consequences  flow 
alike  in  either  case.  Indeed,  almost  all  the  statutes  expressly 
vest  in  an  agent  the  power  to  enter  into  such  building  con- 
tracts from  which  the  lien  is  to  arise.  The  main  questions 
which  have  called  for  adjudication  relate  to  the  creation  of 
the  agency,  rather  than  to  the  ability  to  act  when  expresslj* 
empowered.  A  general  agency  to  take  care  of  property,  or  an 
agency  for  other  purposes,  will  not  be  sufficient.  In  this 
there  is  no  hardship,  as  the  title  being  on  record,  the  me- 
chanic is  chargeable  with  notice  that  the  agent  is  not  the 
owner,  and,  having  that  notice  while  dealing  with  a  person 
not  having  the  title  or  being  clothed  with  the  evidences  of 
title,  he  should  ascertain  the  source  and  extent  of  the  author- 
ity before  contracting,  and,  failing  to  do  so,  he  should  bear 
the  consequences  of  his  negligence.  Merely  proving  that  a 
party  is  agent  for  some  purpose  will  not  be  sufficient,  nor 
proof  that  he  was  in  possession  of  the  property.  A  party  in 
possession  of  property  of  another  by  contract  may  bind  his 
own  interest,  but  not  that  of  the  owner,  in  the  premises,  un- 
less the  authority  to  do  so  has  been  confeired.  Nor  will  the 
mere  fact  that  a  party  is  in  possession  prove  authority.  If 
such  were  the  law,  a  mere  occupant  could  do  great  wrong  to 
the  owner.  As  this  lien  is  a  special  one,  in  favor  of  a  special 
class,  it  is  but  reasonable  that  those  who  claim  it  should  be 
required  to  know,  when  they  contract,  that  the  person  with 
whom  they  contract  has  power  to  create  it  so  as  to  bind 
the  property.^  As  where  a  petition  for  a  mechanics'  lien 
alleged  that  the  son  of  a  widow,  who  was  the  owner  of  a  mill, 
contracted  for  machinery  to  place  therein  as  well  for  himself 
as  for  his  mother,  with  her  knowledge  and  consent  as  her 
agent,  this  is  a  sufficient  allegation  of  agency.  But  to  suc- 
ceed, it  must  be  proved  that  the  son  had  authority  from  the 
mother  to  make  the  contract.*  A  statute  may,  however,  so 
provide,  as  we  have  already  seen  in  the  preceding  chapter 
that  the  employment  of  a  contractor  shall  be  deemed  (he  cre- 

•     1  Cited  with  approbation  in  Leis-         '  Baxter  v.  Hutchins,  49  lU.  116. 
mann  v.  Lovely,  45  Wis.  422. 
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ation  of  an  agency  to  the  extent  of  rendering  the  building 
liable  to  a  lien  for  the  payment  of  the  labor  and  material  in- 
corporated in  it.  As  where  a  statute  provided  that  *'  every 
mechanic  or  other  person  doing  or  performing  any  work  or 
furnishing  any  materials  for  buildings  shall  have  a  lien  for 
the  same/'  in  contemplation  of  law  the  owner  of  the  build- 
Mig»  by  employing  a  person  to  do  the  work,  thereby  clothes 
him  with  authority  not  to  bind  him  individually  and  to  an 
unlimited  extent,  as  an  ordinary  agent  might  do,  but  so  far  as 
the  procuring  of  materials  and  labor  may  be  necessary  to 
complete  his  contract.  He  can  make  no  contract  that  would 
confer  a  personal  obligation  upon  his  principal,  but  might 
bind  the  building  whenever  the  steps  pointed  out  by  the  law, 
and  necessary  to  create  this  obligation,  are  properly  taken.^ 
Prices  agreed  upon  between  the  latter  and  a  material-man 
are  therefore,  not  binding  upon  the  owner.  As  against  him 
only  the  market  value  of  the  materials  can  be  recovered. 
The  agreed  prices  will  however,  be  received  as  primd  facie 
evidence  of  the  market  value.^  Where  the  law  does  not 
give  a  lien  to  a  material-man  furnishing  a  contractor  or  sub- 
contractor with  articles  which  are  afterwards  used  in  the 
erection  of  any  building,  such  lien  may  nevertheless  be  ac- 
quired in  pursuance  of  a  contract  with  the  agent  of  the  owner, 
and  it  is  immaterial  that  the  contractor  or  sub-contractor  is 
Buch  agent.^  In  another  case,  it  was  held  that  where  there 
is  conflicting  evidence  as  to  the  extent  of  an  architect's  au- 
thority to  purchase  materials  for  a  building  over  which  he 
bad  charge,  it  is  not  proper  to  instruct  the  jury  that  if  they 
should  find  that  the  vendor  at  the  time  of  the  sale  had  reason 
to  believe,  from  the  acts  of  the  parties,  that  the  architect  was 
authorized  to  purchase  such  materials,  then  the  owner  is 
liable.*  Where  the  language  of  a  statute  was  that  the  con- 
tract must  be  made  with  the  "owner,"  and  this  word  "in- 
cludes any  person  who  has  an  estate  or  interest  in  the  land, 
and  the  lien  shall  extend  to  the  whole  of  his  estate  or  inter- 

1  Mcnriflon  v.  Hancock,  40  Mo.  661 ;         *  Blake  v.  Pitcher,  46  Md.  454. 
Deardorff  ».  Everhartt,  74  Mo.  87.  *  McDonneU  v.  Dodge,  10  Wis.  106. 

*  Deardorff  v.  ETerhartt,  74  Mo.  87. 
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est,"  in  an  action  to  establish  a  mechanics'  lien  for  the  erection 
of  a  house  on  certain  real  estate,  the  petition  alleged  that  the 
contract  was  made  with  W.,  acting  for  himself  and  the  other 
defendants,  the  latter  being  the  owners  of  the  lot ;  and  where 
W.  failed  to  answer,  and  the  other  defendants  answered  that 
thej  were  the  exclusive  owners  of  the  lot,  that  W.  had  no 
interest  therein,  and  this  fact  was  well  known  to  the  plaintiff 
at  the  time  he  made  the  contract  with  W.,  and  that  W.,  if  he 
made  any  such  contract,  acted  without  their  knowledge  or 
consent,  and  did  not  make  the  contract  in  their  behalf,  to 
which  answer  there  was  no  replication ;  and  where  no  evi- 
dence was  introduced,  and  the  cause  was  submitted  to  the 
court  on  the  pleadings,  —  no  judgment  was  authorized  against 
the  house,  because,  though  W.  made  the  contract,  he  was  not 
the  owner  of  the  lot,  and  had  no  intei'est  in  it,  and  no  judg- 
ment could  be  rendered  against  the  house  as  distinct  from  the 
ground  on  which  it  stood ;  it  belonged  to  the  owner  of  the 
lot.i  Where  the  question  is  whether  a  party  acted  as  agent, 
all  the  facts  and  transactions  of  the  parties  should  be  admitted. 
The  testimony  of  the  agent  is  not  conclusive  that  he  was  such. 
Evidence  of  the  statements  of  the  agent  inconsistent  with  his 
alleged  i^ency  and  testimony  are  admissible  to  impeach  his 
credibility.* 

§  80.  Tnistees,  Corpotaton,  and  Committee-men.  -—  Important 
questions  have  also  arisen  when  parties  have  acted  in  the  rep* 
resentative  capacity  of  trustee,  commissioner,  or  corporator, 
as  to  how  far,  under  a  law  providing  for  the  contract  to  be 
made  with  ^^  the  owner  or  his  agent,"  the  mechanic  may  fasten 
the  lien  upon  the  edifice  he  has  contributed  to  erect.  Under 
a  statute  which  provided  that  **  any  person  who,  by  virtue  of 
any  contract  with  the  owner  thereof,  or  his  agent,  &c.,  shall,  in 
conformity  with  the  terms  of  such  contract,  perform  any  labor," 
&c.,  in  a  lien  proceeding  for  work  on  a  public  school  building 
in  the  city  of  New  York,  the  ward  school  oflScers  who  select 
the  site,  and  contract  for  the  building,  the  board  of  education, 
under  whose  direction  the  school  ofiBcers  act  in  so  doing,  and 
who  pay  for  the  building,  and  the  mayor,  aldermen,  and  com- 

1  Redman  t;.  WilUamson,  2  Iowa,  488.       <  Owens  v.  Northnp,  80  Wis.  482 
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raonalty  of  the  city,  who  asd  the  building  —  were  all  held  to 
be  proper  pariiest  to  lie  joined  as  '^  owner  ^'  of  the  biiilding 
within  the  meaning  of  the  statute,  as  these  three  bodies  have 
distributed  between  them  all  the  rights  and  powers  which  an 
owner  can  possess,  and  may  therefore  be  regarded  collectively 
as  the  owner.  The  building  may  be  said  to  be  erected  for  the 
three  bodies^  It  does  not  follow  because  the  title  to  the 
school-house  is  vested  by  law  in  the  mayor,  aldermen,  and 
commonalt}^  that  they  alone  must  be  deemed,  for  the  purposes 
of  the  lien  law,  the  owners.  For  the  board  of  education  giv- 
ing their  approbation,  the  mayor,  &o.,  having  the  title  and  the 
reversionary  right  to  its  use,  constitute  thus  conjointly  an 
ordinary  owner.  There  is  therefore  no  reason  why  a  sub- 
contractor in  such  case  should  not  be  subrogated  to  the  rights 
of  the  first  contractor,  where  the  parties  for  whom  a  building 
was  erected  have  obtained  the  benefit  of  the  work  and  labor 
which  the  claimant  has  bestowed  upon  the  building  in  the 
coarse  of  its  erection,  and  where  one  of  them  has  still  in 
his  hands  moneys  to  which  the  first  contractor  would  be 
otherwise  entitled ;  and  the  sub-contractor  was  held  entitled 
to  recover,  where  the  contract  had  been  made  with  the  school 
officers  of  the  ward,  who  had  authority  under  law  to  make  the 
improvement,  though  it  was  not  also  signed  by  the  mayor, 
&c.,  in  whom  the  title  was  vested.^  So  where  the  law  was 
that  '^  any  person  to  whom  a  debt  is  due  for  labor  performed 
or  furnished,  ...  in  the  erection  of  any  building  or  structure 
upon  real  estate,  by  viii;ue  of  an  agreement  with,  or  by  con* 
sent  of,  the  owner  of  such  building,  or  any  person  having  ati« 
thority  from  or  rightfully  acting  for  such  owner,  shall  have  a 
lien,"  &c.,  work  done  in  enlarging  a  school-house  under  a 
written  contract  with  a  building  committee  chosen  by  the  dis- 
trict, with  instructions  "  to  proceed  forthwith  to  complete  the 
work  which  is  on  their  hands,"  although  by  the  terms  of  the 
contract,  the  committee  were  personally  responsible  therefor, 
yet  they  stood  in  the  character  of  owners  to  the  contractors, 
and  a  lien  existed  for  the  work  performed  ;  and  it  was  imma- 

1  McMahon  o.  Tenth  Ward  School  Officers  of  New  York,  12  Ahb.  (N.  T.) 
Pr.  129. 
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terial  whether  the  acts  of  the  committee  were  subsequently 
ratified  by  the  distiict  at  a  legal  meeting.^  Again,  a  township 
trustee  is  a  sufficient  ^^ owner'*  to  create  a  valid  contract  for 
the  erection  of  a  public  school-house,  and  thus  subject  it  to 
the  lien.^  A  contractor  for  the  erection  of  a  meeting-house 
for  an  ecclesiastical  society  applied  for  labor  and  materials  to 
G.,  D,,  and  E.,  who  had  previously  subscribed  certain  sums 
towards  the  cost  of  said  house,  and  agreed  that  the  society 
might  pay  them  therefor,  by  applying  the  amount  of  their  sub- 
scriptions thereto,  and,  in  case  the  amount  so  furnished  should 
exceed  their  subscriptions,  such  excess  should  be  paid  in  cash 
by  the  society ;  which  cash  and  subscriptions  cancelled  were 
to  be  charged  by  the  society  to  such  contractor,  as  payment 
upon  said  conti^act.  This  agreement  was  made  known  to  the 
society,  and  assented  to  in  their  behalf  by  their .  building 
committee  in  the  exercise  of  the  powers  given  them  by  the 
society ;  and,  relying  on  the  same,  C,  D.,  and  E.  furnished 
labor  and  materials  accordingly.  Such  agreement  was  not 
void  as  to  the  society,  on  the  ground  that  the  building  com- 
mittee had  no  power  to  assent  to  it  on  their  behalf,  the  facts 
showing  power ;  nor  upon  the  ground  that  it  was  a  promise 
to  pay  the  debt  of  another,  and  therefore  not  within  the  stat- 
ute of  frauds,  it  being  a  promise  to  pay  their  own  debt ;  nor 
void,  for  want  of  consideration.*  A  trustee  with  power  to 
build  may  make  contracts,  and  the  statutory  incident  of  a 
mechanics*  lien  is  implied.^  A  trustee  having  the  control 
and  management  of  an  estate  can  make  necessary  repaii-s  and 
incur  other  expenditures  requisite  for  the  protection  of  the 
property  ;  but  he  cannot,  unless  authorized  in  the  instrument 
creating  the  trust,  make  large  and  expensive  improvements. 
And  where  such  a  trustee  erected  a  new  and  large  building  in 
the  place  of  an  old  one,  it  was  held  that  no  liens  could  be  sus- 
tained against  it  for  the  building.*^    Again,  a  trustee  without 

■ 

1  Morse  v.  School  District  No.  7  in         •  ConsociatedPresb.  Soc.  v.  Staples, 

Newbury,  3  Allen  (Mass.),  307  ;  Trus-  28  Conn.  644. 
tees  Caldwell  Institute   ti.  Young,  2        *  Taylor  v.  GillsdorflP,  74  III.  354. 
DuT.  (Ky.)  682.  •  Herbert  v.  Herbert,  57  How.  Pr. 

«  Rhflttell  V.   Woodward,    17    Ind.  (N.  Y.)  333. 
225:  Bonrd    of   Education  v,  Green- 
baum,  30  III.  610. 
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anj  authority  to  build  or  contract,  cannot  create  a  lien  on 
the  property.^  On  a  building  contract  executed  by  trustees 
under  a  will,  the  trustees  are  personally  liable  to  the  con- 
tractor when  it  is  regarded  as  a  personal  contract,  and  not 
binding,  the  estate.^  In  reference  to  corporations,  a  contract 
with  the  president  of  a  railroad  company  is  the  contract  of 
the  company  within  the  lien  law.^  So,  in  a  case  where  a 
contract  was  executed  on  the  part  of  a  board  of  education, 
a  corporation,  by  certain  persons  named,  who  were  the 
building  committee  of  the  board  and  who  had  full  authority 
to  contract,  it  was  held  that  the  board  might  act  thus  by 
agent.  The  old  doctrine  that  corporations  can  only  be 
bound  by  acts  under  their  corporate  seals  has  long  been  ex- 
ploded, and,  as  said  by  the  Supreme  Court  of  the  United 
States,^  cannot  now,  as  a  general  proposition,  be  supported. 
In  general,  throughout  the  United  States,  it  is  well  settled 
that  the  acts  of  a  corporation  evidenced  by  vote,  written  or 
unwritten,  are  as  completely  binding  upon  it,  and  are  as 
complete  aathority  to  its  agents,  as  the  most  solemn  acts  done 
under  the  corporate  seal ;  that  it  may  be  bound  as  well  by 
express  promises  through  its  authorized  agents  as  by  deed, 
and  that  express  promises  may  as  well  be  implied  from  its 
acts  and  the  acts  of  its  agents  as  if  it  had  been  an  individual.' 

§  81.  Owners  of  any  Appreciable  Interest.  —  What  has  been 
said  in  regard  to  ownership  .in  fee-simple  may  be  equally 
affirmed  of  parties  holding  any  appreciable  interest  in  prop- 
erty. It  is  indispensable,  however,  that  the  party  with  whom 
the  contract  is  made  shall  have  some  interest  in  the  land 
upon  which  the  building  is  to  be  erected.  This  interest  may 
be  a  fee-simple,  an  estate  for  life,  or  it  may  be  any  estate  less 
than  a  fee.*  They  are  as  to  that  interest  "owners,"  and 
therefore  come  within  the  terms  of  those  laws  which  give 
mechanics  and  others  liens  upon  contracts  made  with  '^  own- 
ers."    Thus,  where  a  statute  provides  that  "  any  person  who 

^  Meyera  v,  Bennett,  7  Daly  (N.  Y.),        «  Bank  of  the  United  States  v.  Dan- 

470.  dridge,  12  Wheat.  08. 

*  Morgan    v.  Steyens,  6   Abb.   N.         ^  Boartl  of  Education  r.  Greenbatim, 

Caa.  (N.  Y.),  866.      .  89111.610. 

s  Hearne  v.  Chillicothe,  63  Mo.  824.        «  Tracy  t7.  Rogers,  69  III.  662. 
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shall,  bj  contnet  with  the  onrner  o£  niiy  piece  of  londt  &c.,^ 
fiirnish  labor,  &Cm  shall  haye  a  lietl/*  &c^  a  person  holding  a 
less  estate  than  the  fee,  a»  a  husband  holding  an  estate  ac- 
quired by  marriagCt  is  considered  as  '^  owner."  ^  And  in 
another  case  where  the  law  was  that  there  should  be  a  *^  lien 
for  the  payment  of  what  maj  be  due  from  the  proprietor,"  a 
husband  with  a  life  estate  in  his  wife's  lands  was  held  to  be  a 
*' proprietor/'^  A  widow  after  assignment  of  dower  may 
charge  her  land  with  this  lien^  but  before  assignment  she 
has  no  such  interest  as  owner  that  will  enable  her  to  create 
it.« 

§  82.  TrwpasMn  and  othen. —  Contracts  made  with  mere 
trespassers,  ot  with  persons  having  no  title  to  the  land,  do 
not  secure  liens.^  Materials  famished  to  a  stranger  give  no 
lien.^  It  is  well  settled  that  if  a  party  for  whom  work  is 
done  has  an  interest  in  a  building  only  as  personal  property, 
the  owner  of  the  land  never  having  consented  to  or  authorized 
such  work  thereon,  no  lien  can  attach  thereto,  where  the 
statute  does  not  authorize  a  severance  of  the  building  from 
the  land.  Therefore  where  a  town  built  a  school-house  partly 
upon  its  own  land  and  partly  upon  land  to  which  it  had  no 
title,  there  was  no  lien  upon  the  land  to  which  the  town  had 
no  title,  or  upon  that  part  of  the  building  covering  it,  and  if 
there  could  be  a  lien  upon  the  remainder,  it  could  only  be  for 
work  there  done.^  And  where  the  language  of  the  statute  is 
that  the  contract  must  be  made  with  tiie  ^^  owner,"  and  this 
word  *^  includes  any  person  who  has  an  estate  or  interest  in 
the  land,  and  the  lien  extends  to  the  whole  of  his  estate  or 
interest,"  it  has  been  held  that  a  contract  nuule  with  a  person 
having  no  title  or  interest  in  the  land  would  not  support  the 
lienJ  One  cannot  at  the  time  of  contracting  for  building 
material,  and  by  that  act  alone,  incur  a  lien  against  land  upon 
which  the  building  is  to  be  put  up,  if  he  had  then  no  legal  or 
equitably  title  to  it.^     A  mere  possession,  without  right  or 

1  McCarty  t.  Carter,  49  HI  58 ;  But-        »  Ogg  v.  Tate,  62  Ind.  159. 
ler  V.  Rivers,  4  R.  I.  8S.  «  Stevens  v.  Lincoln,  114  Mass.  476. 

*  Fitch  V,  Baker,  23  Conn.  568.  ^  Redman  v,  WiUiamson,  2  Iowa, 

*  Ermnl  v,  Kullok,  3  Kan.  500.  488. 

*  Harlan  v,  Band»  27  Penn.  511.  *  Wagar  o.  Briaooe,  38  Mich.  687. 
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interest  to  or  in  the  realty  is  not  sufScient.^  Thus  **  when 
any  contract  shall  hereafter  be  made  in  writing,  between  the 
proprietor  of  land  on  the  one  part,  and  any  person  on  the 
other  part,  for  erecting  .  .  .  the  person  erecting  .  .  .  shall 
liave  a  lien/'  Sk  contracti  made  by  a  mechanic  with  a  per- 
son in  possession  of  land  as  a  mere  intruder  does  not 
create  a  lien  on  the  land  and  building  erected  in  pursuance 
of  such  contract,  as  against  the  owner  of  the  land.^  So, 
if  a  mechanic  performs  labor  upon  a  building  in  the  tem- 
porary use  of  the  party  employing  him,  but  which  belongs 
to  a  third  party,  the  statute  gives  no  lien.^  On  the  other 
hand,  however,  where  it  was  provided  *''that  if  the  per- 
son who  procures  the  work  to  be  done,  or  materials  fur- 
nished, has  an  estate  for  life  only,  or  any  other  estate,  less 
than  a  fee-simple  .  .  .  the  person  who  procures  the  work  or 
materials  shall  be  considered  the  owner  to  the  extent  of  his 
right  and  interest  in  the  premises,"  in  a  proceeding  against  a 
party  in  possession,  though  he  should  not  be  the  owner,  the 
land  may  be  sold,  and  the  purchaser  will  take  the  title  as 
against  him ;  and  whatever  interest  he  had  in  the  land  will 
vest  in  the  purchaser.*  But  where  "  the  lien  of  the  mechanic 
shall  not  be  construed  to  extend  to  any  other  or  greater  es- 
tate in  the  ground  on  which  any  building  may  be  erected 
thdn  that  of  the  person  in  possession  at  the  time  of  commenc- 
ing the  said  building,  and  at  whose  instance  the  same  is 
erected,'*  a  house  rebuilt  by  an  insuranice  company  in  dis- 
charge of  its  liabiUty  upon  a  policy,  is  not  liable  to  a  lien  for 
materials  furnished  to  the  contractor,  as  the  transaction  is 
an  affair  of  the  company,  and  not  of  the  insured,  who  has 
nothing  to  do  with  it.  The  actual  builder,  at  whose  instance 
the  lumber  is  furnished,  is  the  agent  of  the  company,  and  not 
of  the  insured,  who  is  a  stranger  to  the  matter,  and  not  to  be 
affected  by  it.  When  a  party  furnishes,  at  the  instance  of  a 
contractor,  materials  or  labor  to  a  building  on  a  stranger's 
ground,  it  concerns  him  to  provide  for  his  security  by  the 

1  Monroe  0.  West,  12  Iowa,  110.  •  Tiacj   v.    Rogers.   69  111.   662; 

>  Thazter   v.   Williams,    14   Pick.    Woodbum  v.  Giffbrd,  66  III.  285. 
(Mass.)  49.  «  Steiglemano.  McBride,  17  111.  800. 
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terms  of  his  bargain.^  So  if  an  administrator  has  charge  of 
the  personal  effects  only  of  his  intestate,  he  cannot,  by  his 
contract  with  a  builder,  bind  the  estate  to  pay  for  mechanical 
labor  or  materials  for  a  house.' 

1  Bniner  v.  Sheik,  9  W.  &  a  110.  *  Weathenb/  v.  Sinclair,  43  MiM. 
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LESSBBS. 


§  88.  Owners  of  Batatas  less  than  Fee-simple. —  Lessees  and 
others  owning  interests  in  lands  less  than  the  fee-simple  es- 
tate are,  unless  the  contrary  intention  is  expressed  in  the 
statute  authorizing  the  lien,  deemed  "  owners  "  to  the  extent 
of  that  interest.  An  "  owner  or  proprietor  "  is  he  who  has 
dominion  of  a  thing.^  They  are  not  legal  terms,  but  words 
of  common  parlance.  By  "  owner  "  is  not  necessarily  meant 
a  tenant  in  fee-simple ;  the  word  is  most  frequently  used  to 
express,  generally,  a  person  who  receives  beneficial  returns 
from  land.  A  tenant  in  fee-simple  may  have  scarcely  any 
beneficial  interest  in  the  land.  The  same  observations  apply 
to  the  term  "proprietor."  Neither  of  the  words  has  any 
necessary  strict  meaning.^  A  tenant  for  years  has  as  com- 
plete dominion  for  use  and  enjoyment  over  the  land  leased, 
during  his  term,  as  has  a  tenant  in  fee.  The  estate  Ls  divided 
into  term  and  reversion,  and  so  is  the  ownership  of  the  thing. 
The  lessee  is  owner  of  the  term  as  much  as  the  lessor  is  of 
the  reversion.  There  can  be  no  reason  against  imposing  upon 
the  owner  of  a  term  the  same  responsibilities  for  improve- 
ments made  for  him  that  would  be  incurred  by  the  owner  of 
the  fee  in  a  like  case.  If  the  strict  construction  were  adopt- 
ed that  a  lessee  is  not  an  owner,  then  a  tenant  for  ninety-nine 
or  any  number  of  years  might  be  exempt  from  the  lien  of  the 
mechanic  for  the  most  splendid  and  costly  improvements, 
because  he  is  not  "  owner."  This  doctrine  would  very  much 
arrest  the  progress  of  improvements,  and  check  the  spirit  of 

^  2  Bout.  Law  Diet  276.  <  Lister  v.  Lobkj,  86  Eng.  Com. 

L.B.648. 
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enterprise  in  cities,  as  there  is  nothing  more  common  than  to 
grant  leases  for  long  terms,  for  the  express  purpose  of  the 
erection  of  houses  for  dwellings,  or  the  business  of  tradesmen 
to  be  paid  for  by  the  use  of  the  property.  This  mode  of  ex- 
tending and  improving  cities  would  be  seriously  obstructed 
by  a  construction  by  which  mechanics  and  material-men  would 
be  denied  the  benefit  of  a  lien  upon  their  work,  as  well  as 
the  term,  for  compensation.  These  considerations  would 
seem  to  requii*e  that  a  broader  meaning  should  be  given  to 
the  word  "  owner  "  than  the  ownership  of  the  fee-simple,  if 
it  be  susceptible  of  it  by  a  fair  interpretation  of  the  whole 
statute,  as  it  is  not  a  technical  word,  so  as  to  be  tied  up  to 
any  fixed  and  legal  import.  It  was  therefore  held,  where  a 
lien  was  given  upon  "  any  lot  of  ground  or  tract  of  land,  upon 
which  a  house  has  been  constructed  ,  .  .  by  special  contract 
with  the  owner  or  his  agent  in  favor  of  the  mechanic,"  that  a 
person  who  had  leased  the  same  for  £k  term  of  years,  and 
erected  a  house  on  it,  is  the  owner  within  the  meaning  of  the 
statute,  and  his  term  may  be  sold.^  So,  under  a  law  where 
the  lien  shall  not  ^^  extend  to  any  other  or  greater  estate  in 
the  ground  than  that  of  the  person  in  possession  at  the  time 
of  commencing  said  building,  and  at  whose  instance  the  same 
is  erected,"  a  mechanics*  lien  is  sustainable  against  a  lease- 
hold interest.*  The  same  word,  "  owner,"  used  in  an  Eng- 
lish statute  in  relation  to  compensation  for  lands  taken  for 
public  use  was  construed  to  apply  as  well  to  a  term,  as  a  fee. 
Both  were  held  to  be  embraced  by  the  words  "  owner  or  pro- 
prietor." • 

§  84.  Same.  —  In  another  case  arising  under  a  mechanics' 
Hen  law,  the  term  *'  owner  "  was  held  not  to  be  limited  in  its 
meaning  to  an  owner  of  the  fee,  but  included  also  an  owner 
of  a  leasehold  estate ;  and  it  was  said,  to  hold  that  an  owner 
in  fee  only  is  meant  would  be  directly  subversive  of  the  policy 
of  these  laws,  and,  in  a  great  degree,  render  them  useless.* 

1  Alley  V.  Lanier,  1  Coldw.  (Tenn.)  *  Lister  v.  LoUej,  96  Eng.  Com. 
540.  L.  R.  641-644. 

f  Rq0h  V.  Fisher,  6  Phfla.  44.  *  Choteau  v.  ThonpMn,  2  Ohio,  114 ; 

Butler  V,  Riyers,  4  R.  I.  3S. 
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So  where  the  lien  extended  to  persons  employed  by  the  "  own- 
er, agent,  or  superintendent,"  a  tenant  for  the  time  being  was 
the  rightful  owner,  and  could  create  the  lien  provided  by  the 
statute.^  Some  States  have  legislated  upon  this  branch  of 
the  law,  and  by  express  enactment  or  by  necessary  implica- 
tion declared  who  should  be  deemed  owners.  A  sub-tenant 
erected  a  building  upon  demised  premises,  which  he  claimed 
the  right  to  remove  when  his  tenancy  should  cease ;  he  was 
considered  the  ^*  owner  "  of  the  building,  within  the  meaning 
of  a  lien  law  which  provided  that  "  any  person  who  shall,  by 
virtue  of  any  contract  with  the  owner  thereof,  perform  any 
labor,  &c.,  upon  such  house  or  building,  shall  have  a  lien  to 
the  extent  of  the  right,  title,  and  interest  at  the  time  existing 
of  such  owner."  This  act  does  not  require  that  the  defend- 
ant in  the  proceedings  under  it  shall  necessarily  be  the  abso- 
lute owner  of  the  soil.  If  he,  aj  tenant,  may  be  considered  as 
the  general  owner  of  the  building,  that  would  be  sufficient. 
And  where  he  erected  a  building  upon  land  occupied  by  him 
as  such  sub-tenant,  with  the  assent  of  the  landlord,  at  his  own 
expense,  for  his  own  use,  and  with  the  declared  intent  of  re- 
moving it  when  his  occupancy  of  the  land  should  terminate, 
and  although  the  foundation  was  to  some  extent  imbedded  in 
the  earth,  yet  the  building  was  not  in  any  manner  fastened  to 
it  nor  to  another  building  adjoining  it,  and  it  could  be  removed 
without  doing  any  damage  to  the  soil  or  to  the  other  erection 
upon  it,  the  building  was  the  property  of  the  sub-tenant,  to 
the  extent  required  by  the  statute  to  fasten  a  lien  upon  it  for 
its  ereotion.'  So,  notwithstanding  a  lessor  makes  advances  to ' 
biB  lessee  for  the  purpose  of  aiding  the  lessee  to  make  improve- 
ments, which  are  to  belong  to  the  lessor  at  the  expiration 
of  the  term,  the  lessor  is  not  deemed  the  '^  owner,"  but  the 
interest  of  the  lessee  is  alone  affected.'  So  if  the  law  provide 
that  the  lien  shall  extend  ^*  to  the  interest  of  the  employer,"  ^ 
when  the  lien  has  once  attached,  a  voluntary- surrender  of  the 

1  HariMin  v.  AUan,  11  Q«.  46.  *  Stuyveeant  v.  Browning,  88  N.  Y. 

*  Omboay  v.  Joaes,  21  Barb.  (M.  T.)    Supr.  Ct.  20S, 
620;  8.  0.6  Smith  (N.T.),  234.  «  Caldwell   Institate   v.  Tounj;,   2 

Day.  (Ey.)  682. 
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lease  to  a  landlord,  before  its  expiration,  cannot  affect  a 
mechanics'  lien  which  accrued  while  the  lessee  was  owner. 
The  owner  of  the  land,  if  the  lease  is  sold  under  judicial  pro- 
ceedings, would  be  bound  to  accept  another  tenant.^  Other 
cases  LQustrating  this  subject  will  be  found  in  a  subsequent 
chapter.' 

§  85.  When  ZiMsees  are  not  Ownera.  —  The  legislature  has, 
however,  the  right,  in  its  discretion,  to  restrict  this  creation  of 
lien  by  tenants ;  and  whenever  it  is  so  expressed,  the  mechanic 
possesses  no  remed}%  irrespective  o^  the  merits  of  his  claim. 
As  where  a  statute  provided  that  the  lien  ''  shall  onlj  extend 
to  work  done  or  materials  furnished  on  a  contract  entered 
into  with  the  owner  of  any  building  for  repairs,  and  not  to 
any  contract  made  with  the  tenant,"  and,  further,  ^'  that  the 
building,  with  the  interest  of  the  employer  in  the  land,  shall 
be  sold,*^'  a  tenant  of  a  buildihg  could  not  subject  it  to  a  lien 
for  repairs.^  Again,  where  the  statute  declares  that  the  lien 
shall  not  extend  ^'  to  any  contract  made  with  the  tenant,  ex- 
cept only  to  the  extent  of  his  interest,"  allegations  that  the 
landlord  *^  was  aware  of  and  consented  to  "  the  improvements, 
that  the  same  were  made  while  the  premises  were  occupied 
*^  free  of  rent "  by  the  tenant,  that  the  tenant,  '*  with  the 
knowledge,  consent,  and  assistance  of"  the  landlord,  was 
making  the  improvements,  will  not  make  the  landlord  liable.^ 
So  buildings  erected  by  a  lessee  for  years,  on  ground  leased  to 
him,  are  not  subject  to  a  mechanics'  lien  under  a  law  which 
only  declares  that  the  lien  shall  ^^  not  extend  to  any  other  or 
greater  estate  in  the  ground  onr  which  any  building  may  be 
erected  than  that  of  the  person  in  possession  at  the  time  of 
commencing  the  said  building,  and  at  whose  instance  the  same 
is  erected.^  Under  the  same  law,  it  was  again  said  that 
buildings  erected  by  a  tenant  for  years,  on  demised  premises, 
for  the  accommodation  of  his  business,  are  not  subject  to 
mechanics'  liens.    But  where  by  the  terms  of  the  lease  the 

I  Dobschnets  r.  Hoiliday,  82   01.        *  Wilkenon  r.  Rast,  67  Ind.  172. 
872.  '  Haworth  v.  Wallace,  14  Ftein.  St 

s  See  pott,  ch.  15.  11& 

*  Lynam  v.  King,  9  Ind.  3. 
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tenant  had  a  right  to  take  a  part  of  the  demised  premises  in 
fee,  on  ground  rent,  at  a  stipulated  sum,  and  before  he  exer- 
cised this  right  he  erected  certain  buildings  on  the  premises, 
he  had  such  an  equitable  estate  in  the  land  as  rendered  the 
buildings  liable.^  And  where  a  law  which  gave  a  lien  upon 
the  interest  of  a  lessee  on  such  a  lease  which  might  be  recorded, 
and  such  as  must  have  been,  under  the  statute  of  frauds,  in 
writing,  it  did  not  cover  simple  tenancies  at  will.^ 

§  86,  J>artiM  with  ▲greament  for  Lease/ —  When  a  lessee 
is  deemed,  under  a  lien  law,  an  ^^  owner  "  to  the  extent  of 
charging  with  the  lien  the  interest  vested  in  him,  possession 
with  an  agreement  for  lease  will  be  suiBcient  for  that  purpose 
unless  some  provision  of  the  statute  prohibits.  Thus  an  agree- 
ment for  a  lease,  executed  in  part,  owned  by  the  party  con- 
tracting for  the  building,  is  sufficient  to  support  the  lien  ;  and, 
if  the  lease  be  not  executed  until  after  the  contract  for  the 
building  is  made,  it  will,  when  executed,  relate  to  the  time  of 
the  contract  for  the  erection  of  the  building.'  But  where  the 
statute  provided  that  ^^  all  persons  furnishing  materials  •  .  • 
for  premises  held  by  written  lease,  shall  have  a  lien,"  &c., 
and  an  occupier  at  the  time  of  the  furnishing  of  the  materials 
had  no  written  lease,  but  afterwards  obtained  one,  no  lien 
attached.^ 

§  87.  Xaeeoee  haa  no  Power  to  build  or  repair  at  Baepense  of 
Iieesor.  —  The  power  of  a  tenant  to  create  a  lien  on  the  prop- 
erty of  his  landlord  for  improvements  and  repaiiB  has  been 
generally  denied.  There  is  no  principle  of  the  common  law, 
in  the  absence  of  agreement,  which  obligates  the  lessor  of 
premises  to  make  improvements,  during  the  continuance  of  a 
lease,  at  the  option  of  the  lessee.  This  proposition  has  never 
been  doubted.  In  regard  to  necessary  repairs,  while  in  the 
very  earliest  cases  decided  in  the  English  courts  it  was  sup- 
posed'that  an  implied  obligation  rested  on  the  owner  to  main- 
tain the  premises  in  a  tenantable  condition,  because  there 
existed  the  covenant  of  quiet  and  peaceable  enjoyment  be- 

^  Ganle  v,  Bil jeaa,  25  Penn.   St        *  Montandon  v,  Deas,  14  Ala.  h.  s.  - 
621.  88. 

*  Squires  v.  FlUiiaD,  27  Mo.  184.  «  Dame'i  Appeal,  02  Penn.  St.  417. 
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tween  the  lessor  and  lessee,  yet  it  is  now  firmly  settled  in  Eng- 
land and  in  this  country,  where  there  is  no  statute  or  stipulation 
to  the  contrary,  that  the  landlord  is  under  no  obligation  to  the 
tenant,  whether  for  life,  for  years,  or  at  will,  to  keep  the  prem- 
ises in  repair,  it  being  safest  to  allow  the  entire  subject  to  be 
regulated  exclusively  by  the  agreement  of  the  parties.^  The 
common  law  has  always  thrown  the  burden  of  repairs,  as  much 
as  possible,  upon  the  tenant.  Enjoying  the  benefits,  he  should 
bear  the  inconveniences;  and  it  would  be  unjust  that  the  ex- 
pense of  accumulated  dilapidation  should,  at  the  end  of  the 
tenancy,  fall  upon  the  landlord,  when  a  small  outlay  on  the 
part  of  the  tenant  in  the  first  instance  would  have  prevented 
any  such  expense  becoming  necessary.^  It  is  not  therefore  in 
the  power  of  a  tenant  to  make  repairs  at  the  expense  of  his 
landlord,  unless  there  be  a  special  agreement  between  them 
authorizing  him  so  to  do.  The  tenant  takes  the  premises  for 
better  or  for  worse,  and  cannot  involve  the  landlord  in  expense 
for  repairs  without  his  consent.^  And  if  the  premises  have 
become  uninhabitable  by  fire,  and  the  landlord,  having  insured 
them,  has  recovered  the  insui^ance  money,  the  tenant  cannot 
compel  him,  either  at  law  or  in  equity,  to  expend  the  money 
so  recovered  in  rebuilding,  unless  he  has  expressly  engaged 
to  do  80.^  But  when  a  landlord  has  expressly  covenanted  to 
repair,  the  obligation  will  be  enforced ;  and,  if  he  sue  for 
rent,  the  tenant  may  recoup  any  damages  he  has  sustained  by 
the  landlord's  breach  of  the  agreement.*^  No  implied  cove- 
nant, however,  to  rebuild,  or  repair  damages  on  the  part  of  the 
landlord,  arises  at  common  law,  from  the  exception  of  casual- 
ties by  fire  and  tempest,  in  the  lessee's  covenant  to  repair.* 
A  covenant  by  the  lessor  to  repair  runs  with  the  land,  and  is 
therefore  one  of  which  an  assignee  of  the  term  or  an  under- 

1  Hart  V.  TY^indior,  12  M,  &  W.  68;         *  Pindar  v,  Rutter,  1  T.  B.   812; 

id.  62.  Carter  v.  Rockett,  8  Paige,  43?! 

s  Taylor,  Land,  ft  Ten.  §827.  ^  Whitbeck  v.  Skinner,  7  HiU,  59; 

*  Mmnford  v.  Brown.  6  Gov.  475;  Nichols  v.  Duaenbory,  2  N.  Y.  288, 

Howard  v  Doolittle,  3  Duer,  464 ;  Slier-  He  may  recoup  only  the  amount  the 

wood  V.  Seaman,  2  Bosw.  127 ;  Ppst  v.  re|>air8  would  have  cost,  and  not  spe- 

Vetter,  2  £.  D.  Smith,  248 ;   18  Ind«  cial  damages.    Dorwin   v.   Potter,   ^ 

i7&.  Den.  806. 

•  Weigalt;.  Waters,  6  T.  B.  488. 
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tenant  ma^  have  the  benefit^  and  1%  also  obligatory  upon  a 
grantee  of  the  reversion.^ 

§  88.  LesMe  oantiot  eharge  Estate  of  !■— or  With  t4eii.  —  In 
accordance  with  these  general  principles,  where  a  tenant 
without  the  knowledge  of  the  landlord  erects  a  house,  it . 
gives  no  lien  upon  the  title  of  the  landlord*  Although  the 
latter  may  be  made  party  defendant,  no  decree  should  be 
passed  selling  the  fee.  The  interest  of  the  tenant  alone  should 
be  sold.^  So,  where  a  statute  provides  that  ^^  any  person  to 
whom  a  debt  is  due  for  labor  perfoi^med  or  furnished,  or  for 
materials  furnished  and  actually  used,  in  the  erectionf  altera* 
tion,  or  repair  of  any  building  or  structure  upon  real  estate^ 
by  virtue  of  an  agreement  with,  or  by  consent  of,  the  owneif 
of  such  building  or  structure,  or  any  person  liaving  authority 
from  or  rightfully  acting  for  such  owner  in  procuring  or  fur* 
nishing  such  labor  or  materials,  shall  have  a  Hen  upon  such 
building  or  structure,  and  upon  the  interest  of  the  owner 
thereof  in  the  lot  of  land  upon  which  the  same  is  situated, 
to  secure  the  payment  of  the  debt  so  due  to  him,"  Uie  inteiv 
est  of  a  lessor  is  not  subject  to  a  mechanics*  lien  for  work 
done  in  altering  the  demised  building  by  order  of  an  under* 
tenant  of  the  lessee,  although  the  lease  contains  a  covenant 
by  the  lessee  to  make  certain  other  alterations,  and  to  keep  the 
building  in  repair,  and  although  the  alterations  made  are  ap- 
parent and  the  lessor  lives  in  the  immediate  neighborhood.  It 
would  be  a  great  stretch  of  construction  to  say  that  the  lessor, 
whose  demise  really  has  the  effect  of  an  alienation  so  long  as 
the  term  lasts,  and  who  has  pai*ted  with  the  control  of  the 
property  during  that  time,  agrees  or  consents,  or  authorizee 
any  one  to  consent  for  him,  to  such  a  contract.  It  may  well 
be  supposed  that  the  legislature  assumed  that  a  tenant  for  a 
short  term  would  not  be  likely  to  make  improvements  for  the 
benefit  of  the  reversion  at  his  own  expense,  and  that  there 
was  no  practical  necessity  for  a  statute  provision  to  aneet  such 
a  contingency,  nor  any  hardship  in  leaving  it  to  the  carpenter 

1  Demarest    v,    Wfllard,   8    Cow.         >  Judson  v.  Stephens,  75  HI.  266. 
(N.  T.)  206;  Allen  p.  Culver,  3  Den. 
(N.  r.)  284. 
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or  mason  to  inform  himself  as  to  the  nature  of  the  interest  of 
the  party  iu  the  estate  upon  which  he  furnishes  labor  and 
materials.^  An  agreement  to  make  repairs  and  alterations, 
made  with  a  lessee,  who  has  covenanted  in  the  lease  to  make 
all  necessary  repairs  and  improvements  at  his  own  expense, 
does  not  ordinarily  subject  the  estate  of  the  lessor  to  a  lien.' 
To  the  same  effect,  if  the  law  extend  the  lien  to  persons 
employed  by  "  the  owner,  agent,  or  superintendent,"  a  con- 
tract made  by  a  lessee  is  not  protected.  It  cannot  be  con- 
tended that  these  words  include  those  who,  defacto^  control 
the  property,  irrespective  of  the  ownership.  If  so,  then  a 
mere  trespasser  or  disseisor,  who  wrongfully  obtains  the  cus- 
tody, might  encumber  the  estate  with  the  most  ruinous 
burdens.  Under  such  a  statute,  none  but  the  rightful  owner, 
his  agent,  or  superintendent,  can  exercise  this  power.  It 
would  be  intolerable  to  hold  that  a  lessee  could  create  liens 
upon  the  reversion,  ad  libitum^  during  his  temporary  occu- 
pancy.' 

§  89.  No  Authority  Implied  from  Relation  of  Lessor  and  Lessee. 
—  An  implied  authority  in  the  tenant  from  his  relation  to  the 
estate  has  frequently  been  urged  in  support  of  the  lien  when 
improvements  have  been  made  by  lessees,  owing  to  the  occa- 
sional apparent  hardship  upon  mechanics,  when,  in  conse- 
quence of  not  dealing  with  the  owner,  they  have  no  suflScient 
remedy  against  the  leasehold,  and  the  revei*sion  has  been 
enhanced  in  value  without  adequate  compensation  from  the 
lessor.  To  prevent  injustice  and  define  clearly  the  rights  of 
the  parties,  statutes  have  been  enacted  either  in  terms  limit- 
ing the  lien  to  the  ownership  of  the  employer,  or  declaring 
the  tenant  should  have  no  power  to  contract  for  his  landlord, 
unless  his  consent  be  manifested  in  a  particular  manner.  As 
where  a  statute  provides  that  mechanics  shall  have  liens  on 
**  the  interest  of  their  employers  in  the  ground  and  the  house," 
the  employment  will  not  be  considered  to  be  at  the  instance 
of  the  owner,  although  he  may  have  assented  to  the  improve- 
ments when  they  are  made  by  a  lessee  for  his  own  immediate 

» 

I  Francis  v.  Say  lea,  101  Mass.  435.  *  Hannsn  v.  Allen,  11  Ga.  45. 

*  Conant  v.  Brackett,  112  Mass.  18. 
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benefit,  and  though  he  may  have  paid  the  lessee  a  certain  sum 
towards  the  completion  of  the  work,  if  it  were  the  understand- 
ing that  the  lessee  was  to  do  it  on  his  own  credit,  and  actually 
did  so  contract  with  the  mechanics.^  Again,  after  a  lessee's 
term  has  expired,  and  the  premises,  including  a  completed 
house  erected  thereon  by  the  lessee,  have  reverted  to  the 
lessor,  a  mechanics'  lien  recorded  against  the  house  and  lot 
as  the  property  of  the  lessee  will  not  be  enforced,  under  a 
law  which  gives  a  lien  "  on  any  real  estate  of  their  employ- 
ers," by  a  sale  of  the  brickwork  and  walls  of  the  house,  these 
being  the  parts  of  the  house  constructed  by  the  holder  of  the 
lien,  and  the  other  parts  having  been  constructed  by  other 
workmen.*  So  under  a  law  that  **  any  person  who  shall,  as 
contractor,  in  pursuance  of,  or  in  conformity  with,  the  terms 
of  any  contract  with,  or  employment  by,  the  owner,  or  by,  or 
in  accordance  with,  the  directions  of  the  owner  or  his  agent, 
perform  any  labor  .  .  .  shall  have  a  lien  for  the  value  of  such 
labor  ...  to  the  extent  of  the  right,  title,  and  interest  then 
existing  of  the  owner  of  the  premises,"  the  interest  of  an 
owner,  who  leases  lands  and  buildings  with, a  covenant  bind- 
ing the  lessee  to  make  improvements,  and  leave  them  on  the 
premises  at  the  expiration  of  the  term,  is  not  bound  by  a  lien 
filed  for  work  and  materials  furnished  to  the  lessee.  To  au- 
thorize the  lien,  there  must  be  an  employment  by  the  person 
whose  interest  is  to  be  bound,  and  such  a  lease  does  not  con- 
stitute an  employment  to  make  the  repairs  covenanted  for 
within  the  meaning  of  the  statute.^  Indeed,  the  legislature 
can  confer  no  power  on  a  tenant  to  encumber  the  freehold 
without  the  consent  of  the  owner.  Such  an  act  would  be  un- 
constitutional if  retrospective.  The  party  making  the  con- 
tract for  the  improvement  only  binds  his  own  interest  in  the 
land.^  In  like  manner,  if  the  lien  ^'  shall  only  extend  to  a 
contract  entered  into  with  the  owner  of  any  building  for 
repairs,  and  not  to  any  contract  made  with  the  tenant  .  .  . 
and  the  building,  with  the  interest  of  the  employer  in  the  land, 

^  Trustees    Caldwell   Institute    v.        '  Knapp  v.  Brown,  11  Abb.  Pr.  ir.  8. 
Young,  2  DuT.  ( Ky . )  682.  118. 

*  QaskUl  p.  Davu,  61  Oa.  644.  «  Kirk  v,  Taliaferro,  16  Miss.  764. 
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shall  be  sold,''  the  evident  meaning  is  thlit  the  tenant  of  a 
building  cannot  subject  it  to  a  lien  for  repairs,  but  as  to  thent 
the  contract  mast  be  made  with  the  owner.^  A  tenant  for 
his  own  benefit  agreed  with  his  landlord,  the  owner  of  a 
house  and  lot,  that  if  the  lease  was  extended,  and  the  owner 
would  advance  a  certain  sum,  the  tenant  would  make  certain 
improvements^  whereupon  the  tenant  contracted  with  a  builder 
for  the  improvement ;  there  was  no  lien  against  the  owner, 
but  only  against  the  tenant  and  his  interest  in  the  house,  as 
the  person  who  ^^  caused  "  the  work  to  be  done,  and  the  ten- 
ant and  contractor  were  the  only  persons  who  *^  contracted  " 

.  therefor.^  So  a  lessor  agreeing  to  make  advances  to  a 
lessee  to  aid  in  the  erection  of  certain  houses  to  be  built  by 
the  lessee,  which  advances  are  to  be  repaid  .by  the  lessee, 
does  not  subject  the  interest  of  the  lessor  to  the  lien  under  a 

'  law  providing  ^^  that  when  a  building  shall  be  erected  by  a 
lessee  or  tenant  for  life  or  years  of  a  lot  of  ground  .  .  •  the 
lien  for  work  .  .  .  shall  apply  only  to  the  extent  of  the  inter- 
est of  the  said  lessee  or  tenant  for  life  or  years.'' ^  By  the 
terms  of  a  lease,  buildings  erected  on  premises  were  to  be  sur-' 
rendered  with  the  lot  on  termination  of  the  lease ;  a  mechanic 
had  no  claim  by  virtue  of  his  lien  against  the  interest  of  the 
reversioner.* 

§  90.  BalldiDi;  Contracts. -^  It  may  therefore  be  asserted, 
unless  the  law-making  power  expressly  or  by  necessary  impli- 
cation enacts  otherwise,  that  a  lessee  cannot  without  the 
consent  of  the  lessor,  bind  the  reversion  to  answer  for  the 
improvements  or  repairs  which  he  may  erect  upon  the  prem- 
ises. In  Pennsylvania,  however,  the  protection  of  the  mechanic 
and  material-man  has  been  pushed  to  the  last  extremity.  Its 
first  act^  provided  that  no  building  could  be  bound,  except 
for  the  payment  of  a  debt  contracted  by  "  the  owner  or  own- 
ers thereof;"  under  which  it  was  decided  that  where  the 
owner  made  a  contract  with  another  to  build  his  house,  and 
that  other  engaged  or  employed  mechauics  or  materialmen, 

^  I^ham  ^,  King,  0  Ind.  8.  «  Dnho  ».  WUson,  4  Ohio  St  101 ; 

3  Johnson  v.  Dewey,  86  Cal  623.         McCarty  r.  Carter,  49  HI  63. 
s  Milii  9.  IfatUiews,  7  Md.  315.  «  Act  of  1S08. 
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he  did  so  upon  his  own  credit,  and  not  upon  that  of  the  build- 
ing.^ Subsequent  statutes  omitted  these  words,  and  made 
"every  building  subject  to  the  payment  of  the  debts  con- 
tracted for  any  work/'  &c.  Decisions  followed,  declaring 
that  the  lien  thus  provided  for  arose  from  a  credit  given  to 
the  building,  and  not  to  the  owners,  and,  as  the  remainder 
was  benefited  by  the  improvement,  it  was  properly  bound  by 
the  lien ;  ^  so  if  the  owner  of  an  equitable  estate  in  possession 
employed  the  mechanics,  the  legal  estate  was  bound  .^  In 
cases  also  where  a  tenant  for  years  of  a  lot  of  ground  procured 
permanent  improvements  to  be  made,  it  was  held  he  thereby 
subjected  the  property  to  a  lien  in  favor  of  the  mechanic ;  and 
a  proceeding  thereupon  to  judgment,  execution,  and  sale  of 
the  property  divested  the  owner  of  the  fee-simple  of  his  estate, 
and  vested  the  same  in  the  purchaser  from  the  sheriff.^  This 
was  felt  to  be  a  great  hardship  upon  the  owners  of  estates, 
and  was  modified  by  the  passage  of  a  law  that  the  lien  ^^  shall 
not  be  construed  to  extend  to  any  other  or  greater  estate  in 
the  ground  on  which  any  building  may  be  erected  than  that  of 
the  person  in  possession  at  the  time  of  comipencing  the  said 
building,  and  at  whose  instance  the  same  is  erected,''  &c.^ 
Notwithstanding  this  enactment,  and  because  a  builder  who 
had  contracted  with  the  owner  might  pledge  the  building  for 
the  work  and  materials  furnished,  it  was  held  that  a  contract 
whereby  the  owner  of  land  leased  the  same  for  a  period  of 
years,  and  the  lessee  stipulated  to  erect  thereon,  during  the 
first  year  of  the  term,  a  building,  the  lessor  covenanting  to  pay 
to  the  lessee,  when  the  building  shall  have  been  completed, 
one  half  of  the  cost  of  building,  although  in  one  aspect  an 
improvement  lease,  is  nevertheless,  as  to  mechanics  and  ma- 
terial-men, a  contract  by  the  lessor  for  the  erection  of  the 
building  payable  partly  in  money  and  partly  out  of  the  profits 
of  the  land.  A  complete  view  of  the  relation  established  is 
not  obtained,  it  was  said,  without  looking  at  it  in  both  these 

1  Steinmetz  v.  Boudinot,  3  Serg.  &        *  Bickel  v.  Jamei,  7  Watts  (Penn.)> 
B.  (Penn.)  641.  9. 

*  SaToy  p.  JoDes,  2  Rawle  (Penn.),        *  Ha  worth  v.  Wallace,  14  Penn.  118. 
86a  *  Holdship  p.  Abercrombie,  9  Watta 

(Penn.),  52. 
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aspeete.  It  was  decided  that  the  latter  aspect  presents  its 
predominant  characteristics ;  as,  on  several  contingencies,  the 
lease  was  to  terminate^  and  the  parties  were  to  settle  as  on  a 
mere  contract  for  building,  charging  rent  up  to  the  time  of  such 
termination ;  and  in  any  event  half  the  cost  of  building  was  to 
be  paid  in  money.  It  was  therefore  regarded  as  a  building  con- 
tract, rather  than  as  a  lease,  when  seeking  the  secondary  r^hta 
of  the  mechanics  who  did  the  work ;  and  the  estate  of  the 
lessor  was  bound  by  the  mechanics'  lien.  In  so  doing,  build* 
ing  contracts  payable  in  rents  are  distinguished  from  improve- 
ment leasee.^  In  a  later  case  under  the  same  provision  of 
statute,  that  the  lien  ^^  shall  not  be  construed  to  extend  to  any 
other  or  greater  estate  in  the  ground  on  which  any  building 
may  be  erected,  than  that  of  the  person  in  possession  at  the 
time  of  the  commencement  of  the  building,  and  at  whose  in-* 
stance  the  same  is  erected,"  it  was  held  the  land  of  a  lessor  m 
bound  for  materials  furnished  at  the  instance  of  his  lessee^  if  it 
appears  that  the  latter  holds  under  an  improvement  lease.  It 
is  not  necessary  that  the  lease  should  contain  an  express  cove- 
nant to  build,  to  make  it  an  improvement  lease.  It  is  sufficient 
if  such  was  the  intention.  But  thit»  may  be  rebutted  by  blow- 
ing that  the  materials  were  not  furnished  on  the  credit  of 
the  land  but  solely  upon  the  transfer  of  other  securities.^ 

§  91.  Xmproveaa«at  Zisaaeai— BuUdinc  Gonikraot*. -*-  These 
views  were  subsequently  affirmed  on  the  same  contract ;  the 
court  stating  that  although,  as  between  the  parties,  it  was  an 
improvement  lease,  yet  as  to  the  mechanics  and  materials-men 
it  was  a  contract  for  the  erection  of  the  buildingy  and  the  es- 
tate of  the  lessor  was  bound.  True,  the  lien  can  affect  only 
the  estate  ^^of  the  person  in  possession  at  the  time  of  the 
commencement  of  the  buildings  and  at  whos^e  instance  the 
same  is  erected ;  '*  but  if  this  act  were  interpreted  very 
strictly,  it  would  soon  have  the  whole  lien  law  frustrated.  A 
lease  for  three  or  six  months  to  a  builder,  and  posse8sk)a 
undent  it,  with  a  contract  to  build  a  house  on  the  lot  for  the 
owner,  would  be  exactly  a  case  for  no  lien  at  all ;  for  the 

1  Woodward  u.  Leiby,  36  Fenn.  437.         >  Barclay  r.  WaiDwright,  S6  Peaav 
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builder  would  be  in  possession  without  the  house  being 
erected  at  his  instance,  and  the  owner  would  have  had  it 
erected  without  being  in  possession.  The  above  clause  does 
not  apply  to  improvements  by  a  lessor  which  are  stipulated 
for  by  the  leasee  in  the  lease,  like  those  mentioned  in  the 
preceding  section ;  ^  it  was  framed  to  prevent  the  estates  of 
remaindermen,  lessors,  vendors,  and  others  ifi  like  position, 
from  being  swept  away  by  liens  file4  for  the  erection  of  build- 
ings under  contracts  in  which  they  had  no  pari.*  So  a  con- 
tract whereby  a  building  for  a  shingle  maclrine  was  to  bo 
erected  by  a  lessee  and  employee  of  a  firm  upon  their  land, 
they  furnishing  the  lumber  and  water-power,  and  leasing  the 
machine  and  fixtures,  —  both  building  and  machine  to  be  re- 
stored to  them  in  good  order  when  a  specified  number  of 
shingles  had  been  mannfactured  and  paid  for  by  him  at  a  rate 
mentioned,  —  subjects  the  building  to  a  mechanicsMien  for 
work  and  labor  done  by  the  persons  employed  by  the  lessee 
to  build  it.*  In  improvement  leases,  where  the  use  of  the 
building  partly  pays  for  its  erection,  the  lease  is  in  point  of 
fact  a  contract  to  erect  the  building,  and  the  lesBor  ^^  is  the 
person  in  possession  at  the  time  of  the  commencement  of  the 
building,  and  at  whose  instance  it  was  erected,''  and  therefore 
the  lien  can  be  filed  against  the  owner,  although  the  contract 
was  made  with  the  lessee.*  Under  a  law  that  the  lien  shall 
not  "  extend  to  any  other  or  greater  estate  in  the  ground  than 
that  of  the  person  in  possession  at  the  time  of  commencing 
said  building,  and  at  whose  instance  the  same  is  erected,"  it 
was  held  that  a  life  tenant  wIk>  had  leased  the  land  for  ten 
years  for  the  lessee  to  erect  a  new  building,  was  the  party  in 
possession  at  the  commencement  of  the  building,  and  at  whose 
instance  it  was  erected.* 

§  92.  Consent  of  Lessor  not  to  be  Inferred  against  Asreeneot. 
—  In  order  to  guard  the  owner  against  the  ruinous  eflects 
Kable  to  flow  from  such  building  leases,  when  confined  to  re- 
pairs, &c.,  it  was  found  necessary  in  Pennsylvania  to  enact,  in 

*  Saroy  r.  Jones.  2  Rawle»  860 ;         «  Hopper  v.  Childs,  48  Penn.  310. 
BIckel  V.  Janes,  7  Watte,  9;  HoM-        *  RaMi  r.   Perot,    12   Phila.    176; 

ship  0.  Abercrombie,  9  Watts,  62.  Wainwright  v.  Barclay,  12  Phlla.  221. 

»  Le»y  V,  Wilson,  40  Penn.  (J7.  *  Fisher  p.  Rash,  71  Penn.  40. 
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relation  to  certain  counties  of  that  State,  ^^  that  nothing  shall 
render  property  liable  to  liens  for  repairs,  alterations,  or  addi- 
tions, where  the  same  has  been  altered  by  any  lessee  or  tenant, 
without  the  written  consent  of  the  owner  or  reputed  owner, 
or  his  or  her  duly  authorized  agent."  Under  this  statute  it 
has  been  decided,  where  a  landlord  in  writing  extended  the 
lease  of  his  tenants  in  consideration  that  they  would  make 
certain  improvements  ^^  at  their  own  cost,"  and  improvements 
were  made,  and  the  material-man  entered  a  lien  for  the  work, 
that  the  premises  were  not  liable  to  the  lien.  The  consent  to 
repair  in  the  agreement  was  not  absolute,  but  qualilGed  and 
conditional.  By  its  very  terms  it  amounted  to  no  more  than 
a  consent  that  the  lessees  might  make  the  improvement  at 
their  own  cost.  Speaking  through  the  covenanii,  the  lessor 
said  to  the  material-man,  '^  I  consent  that  the  lessees  may  put 
a  new  front  in  the  building  demised  to  them,  provided  they 
do  it  at  their  own  cost,  but  not  otherwise."  What  right,  then, 
had  he  to  treat  the  consent  as  absolute,  —  to  take  the  consent 
without  the  qualification  annexed  to  it?  The  consent  in- 
tended by  the  act  is  an  absolute  consent,  —  such  as  is  consis- 
tent with  the  right  to  do  the  work  on  the  credit  of  the 
building,  though  it  may  not  expressly  authorize  it  It  must 
not  be  clogged  with  any  such  condition  or  qualification  as  is 
inconsistent  with  ^he  right  to  charge  the  building  with  the 
cost  of  the  work,  or  which  impliedly  forbids  it.  In  this  there 
is  no  injustice  to  the  mechanic.  If  he  did  the  work  without 
refesance  to  the  covenant,  then  he  did  it  on  the  personal  re- 
sponsibility of  the  lessees,  and  is  not  entitled  to  charge  the 
building  for  the  price  of  the  work  and  materials.  If  he 
looked  at  the  covenant,  he  had  notice  that  the  work  was  to 
be  done  at  the  cost  of  the  lessees,  and  that  the  lessor  did  not 
intend  to  incur  any  responsibility  for  it  whatever.  If  he 
was  not  willing  to  do  it  on  the  terms  assented  to  by  the  owner, 
he  should  have  declined  to  do  the  job  or  exacted  security  for 
its  payment.  He  had  no  right  to  do  the  work  and  charge 
the  building.^  Although  under  the  same  act  that  '*  nothing 
shall  render  property  liable  to  lienafor  repairs,  &c.,  where  the 

1  McCUntock  v.  CriflweU,  67  Penn.  ISS;  KeweU  v,  Haworth.ee  Penn.  868. 
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same  has  been  done  by  any  lessee  or  tenant,  without  the 
written  consent  of  the  owner,"  &c.,  and  a  lease  provided  that 
the  lessee  should  repair  the  premises  at  his  own  expense,  and 
make  alterations  to  fit  it  for  a  hotel,  it  was  held  that  this 
was  a  sufficient  written  consent  under  the  above  act.^ 

§  92  a.  Wlian  Owner  U  liable  for  pennitting  Lesaee  to  build. 
—  Where  a  lien  is  given  when  a  building  is  erected  "  by  virtue 
of  any  contract  with  the  owner,  or  his  agent,  or  any  person 
permitted  by  the  owner  of  such  lands  to  build,"  and  in  a  lease 
it  was  agreed  "  that  the  improvements  were  to  revert  to  the 
owner,"  and  the  owner  had  the  privilege  of  terminating  the 
lease  and  taking  back  the  premises  for  $5,000,  the  lessees 
erected  buildings  with  knowledge  of,  and  without  objection  of, 
the  owner.  It  was  held  that  the  lessees  were  permitted  by 
the  owner  to  build  thereon  within  the  statute,  and  a  lien 
could  be  enforced  against  the  land  to  the  extent  of  the  own- 
er's interest.^  Again,  where  a  lien  is  given  "  for  labor  done 
at  the  instance  of  the  owner  or  his  agent  .  .  .  unless  the 
owner  of  the  land  upon  which  any  improvement  is  constructed 
shall,  within  three  days  after  he  shall  have  obtained  knowledge 
of  the  repair,  give  notice  that  he  will  not  be  responsible  for 
the  same,  by  posting  in  writing  in  some  conspicuous  place," 
&c.,  if  a  person  enters  into  the  possession  of  a  house  and  lot 
with  the  consent  of  the  owner,  and  makes  repairs  on  the  house 
by  permission  of  the  owner,  under  a  parol  agreement  with  the 
owner  to  pay  for  such  repairs,  and  to  purchase  the  property, 
the  mechanics  who  do  the  work  can  enforce  a  lien  oiv  the 
premises  for  their  labor,  even  if  the  person  who  makes  the 
repaii-s  does  not  effect  a  purchase.  In  such  case  the  person 
who  makes  the  repairs  isi  the  agent  of  the  owner,  and  the 
owner's  estate  is  bound  by  the  lien.^  So  where  a  lessee  was  in 
possession,  and  made  improvements,  and  the  president  of  the 
corporation  which  was  owner  knew  of  the  improvements,  it 
was  held  that  the  owner  was  bound  by  the  lien,  in  the  absence 
of  any  notice  being  posted  as  required  by  the  above  statute.* 

1  Amos  V.  Clare,  0  Phila.  35.  '  Moore  v.  Jackson,  49  Cal.  109. 

s  Burkitt  p.  Harper.  27  N.  Y.  Sa-        «  Phelps  v,  M.  C.  G.  M.  Co.,  Id. 

preme  Ct  681 :  Otis  v.  Dodd,  81  N.  T.  387. 
Supreme  Ct.  638. 
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§  92  (•  When  Consent  of  Owner  muet  be  In  Willing.— Simi- 
lar to  the  decision  last  quoted  in  the  preceding  section,  where 
the  law  provided  '^  that  if  any  building  be  erected  by  a  tenant 
or  other  person  than  the  owner  of  the  land,  then  only  the 
building  and  the  estate  of  the  tenant  shall  be  subject  to  the 
lien,  unless  such  be  erected  by  the  consent  of  the  owner  of 
such  lands,  in  writing/'  it  was  held  that  the  consent  con- 
templated is  a  consent  to  do  the  work,  and  not  necessarily  a 
consent,  in  terms  or  by  implication,  that  the  property  shall 
be  a  pledge  for  the  payment  for  such  work.  Nor  will  a  clause 
in  the  consent  that  the  work  is  to  be  done  at  the  expense  of 
the  tenant  or  third  party  change  the  rule.  So,  the  landlord 
will  be  responsible  if  there  is  a  clause  in  the  lease  that  the 
tenant  shall  do  all  repairs  necessary  to  preserve  the  property.^ 
The  above  decision  was  reversed  on  appeal,  and  it  was  de- 
cided that  the  written  consent  which  will  bind  the  land  of 
the  owner  for  repairs  contracted  by  the  tenant  must  be  abso- 
lute in  its  terms ;  and  where  the  writing  relied  upon  as  the  con- 
sent of  the  owner  to  the  making  of  the  repairs  by  another, 
contains  a  clause  that  the  repairs  shall  not  be  at  the  expense 
of  the  owner,  it  is  not  a  consent  within  the  meaning  of  the 
above  law.^  So  an  assertion  by  the  person  holding  the  legal 
title  to  lands,  made  to  parties  about  to  erect  buildings  thereon 
under  agreement  with  the  person  who  has  a  contract  of  pur- 
chase therefor,  that  they  would  be  perfectly  safe  in  going  on, 
is  not  a  contract  with  them  to  put  up  the  buildings,  nor  such 
a  consent  under  the  above  statute  as  will  bind  the  owner  or 
the  property;  to  have  such  effect  it  must  be  in  writing.^ 
Again,  where  no  alterations  were  to  be  made,  within  certain 
specified  exceptions,  without  the  written  consent  of  the  les- 
sors, no  consent  in  writing  being  given,  but  the  lessors  notified 
the  mechanic  that  the  work  must  be  done  in  accordance  with 
their  wishes,  it  was  held  that  the  directions  given  by  the  les- 
sors did  not  make  them  parties  to  the  contract  in  any  sensei 
express  or  implied.^ 

1  Qay  v,  Heryey,  41  N.  J.  L.  89.  «  Strong  v.  Van  Deunen,  23  |7.  J. 

s  Henrey  v.  Gay,  42  N.  J.  L.  168;    £q.  869. 
Macintosh  v,  Thnnton,  25  N.  J.  Eq.  242.         *  Muldoon  v.  Pitt,  64  N.  T.  269. 
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§  98.  GivU  Law  of  LonlAiana.  —  By  the  civil  code  of  Louisi- 
ana a  lessor  is  bound  to  make,  during  the  continuance  of  the 
lease,  all  the  repairs  to  the  premises  demised  which  may  be- 
come necessary,  except  such  as,  by  the  usage  of  places,  it  is 
the  duty  of  the  lessee  to  make,  and  those  occasioned  by  break- 
ing of  the  hearth,  back  of  dmiui/Gy^,  plastering  of  the  lower 
part  of  the  interior  walls,  window  glass  accidentally  broken, 
shutters,  partitions,  locka,  and  hii^60 ;  and,  if  the  lessor  refuse 
or  neglect  after  demand,  the  lessee  may  himself  cause  them 
to  be  made,  and  deduct  the  price  from  the  rent  due.^  And 
although  architects*  undertakers,  bricklayers,  and  other  work- 
men employed  in  constructing,  rebuilding,  or  repairing  bouses, 
buildings,  or  making  other  works,  on  such  houses,  buildings,  or 
works  by  them  constructed,  rebuilt,  or  repaired,  have  a  lien  or 
privilege  for  their  payment,^  it  is  held  that  there  is  no  i»:iyity 
in  law  between  the  builder  of  improvements  on  contract  with 
the  lessee  and  the  owner  of  premises ;  and  builders  who  con- 
tract with  tenante  for  alterations  or  repairs  of  the  premises 
leased  have  no  lien  or  privilege  on  the  premises ;  ^  and  the 
mere  consent  given  in  the  lease  to  make  alterations  on  the 
premises  renders  the  lessor  in  no  way  liable  to  the  builder* 
This  privilege  cannot  be  established  or  extended  by  analogy  to 
similar  cases  where  it  is  allowed.  It  ts  only  given  by  express 
law.^  So  although  another  article  of  the  code  provides  that 
a  lessee  may  remove  the  improvements  and  additions  he  has 
made  to  the  thing  let,  provided  he  leave  it  in  the  state  in 
which  he  received  it,  it  cannot  be  extended  by  implication  to 
builders  who  contract  with  such  lessees.  Such  contractors 
must  be  considered  as  having  done  the  work  on  the  personal 
credit  of  the  lessee ;  and  they  have  no  right  to  remove  the 
materials  used  in  such  repairs  and  improvements,  on  the 
ground  that  they  have  not  been  paid  f or.^ 

1  La.  Cir.  Code,  f  2662.  *  Botf  man  v.  Laiirans,  18  La.  70. 

s  Id.  f  3216.  •  SewaU  v.  Duplesaia,  8  Bob. 
•  SewaU  V.  DupleMii,  %  B«b.  (La.)  66. 

(La.)  66. 
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CHAPTER  X. 


MABRIED  WOMEN. 


§  94.  General  View  of  Rights  of  Married  Women.  —  The  law 
respecting  the  rights  and  powers  of  married  women  over  their 
property  has  never  been  in  accord  in  the  several  States  and 
there  must  necessarily  be  some  variance  of  decision  as  to  the 
responsibility  of  their  estates  to  the  mechanics'  lien.  Much 
of  this  conflict  in  regard  to  the  lien  has  arisen  from  the  fact 
that  some  courts  have  assumed,  as  their  premises,  the  stricter 
view  of  the  common  law  that  the  legal  existence  of  the  femt 
covert  is  merged  in  that  of  the  husband,  with  an  entire  incapa* 
city  to  contract;  while  others  have  taken  a  broader  and  more 
equitable  ground,  that  at  least  in  equity  as  to  her  separate 
estate  she  is  to  be  regarded  as  a  feme  sole.  In  those  States 
which  admit  this  power  over  the  separate  estate  there  is  a 
further  conflict.  It  is  held  by  some  that  the  power  only  ex- 
tends to  do  such  acts  as  are  specially  authorized  by  the  con- 
veyance creating  the  estate.  The  majority,  however,  following 
the  English  doctrine,  maintain  that  her  power  over  the  estate  is 
as  ample  as  that  of  an  unmarried  woman,  except  so  far  as  it  is 
specially  restrained  by  the  instrument.  The  assumption  of 
either  of  these  fundamental  propositions  as  the  basis  of  rea* 
soning  has  led  to  different  results.  Many  States  have  also 
legislated  upon  this  subject,  and  defined  by  express  enactment 
the  rule  of  law.  But  here  again  there  has  been  no  entire 
uniformity,  although  all  the  statutes  have  had  for  their  object 
the  security  of  property  of  married  women  to  themselves,  and 
more  or  less  a  correlative  responsibility  for  their  acts.  The 
judiciary  in  each  State  are  governed  primarily  in  the  enforce- 
ment of  the  lien  against  the  estates  of  married  women  by 
expressed  law,  if  such  exist ;  and  if  not,  by  the  analogies  found 
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in  other  jurisdictions  which  have  adopted  general  principles 
similar  to  their  own. 

§  95.  "Wlieii  Estate  is  Vested  in  Married  Woman  as  at  Common 
Law. — First  as  regards  the  right  of  lien  in  the  absence  of 
express  enactment,  when  the  legal  estate  is  vested  in  the  mar- 
ried woman.  Under  a  statute  which  gave  the  lien  only  when 
the  labor  and  materials  were  furnished  under  *'  a  contract  or 
agreement,"  it  was  held  that  as  there  could  be  no  contract 
or  agreement  without  the  mutual  assent  of  two  or  more  persons 
competent  to  contract,  —  the  competency  of  the  parties  being 
indispensable  to  its  legal  existence,  —  and  as  marriage  sus- 
pends or  merges  the  legal  existence  of  the  woman  during 
coverture,  and  she  must  perform  everything  under  the  wing 
and  protection  of  her  husband,  no  lien  could  be  enforced 
upon  her  property  for  the  work  and  materials  found ;  and  this, 
though  there  were  frequent  protracted  absences  of  the  husband, 
and  the  wifie  was  in  the  habit  of  transacting  business  as  B,feme 
8ole.^  To  the  same  effect,  under  an  early  law,  where  a  lien  was 
given  to  artisans,  &c.',  who  furnished  materials,  ^^  under  con- 
tract with  the  proprietor  thereof,"  the  word  "  contract "  was 
deemed  to  be  used  in  its  legal  sense,  to  the  existence  of  which 
there  should  be  parties  to  it  capable  of  being  contracted  with, 
and  therefore  coverture  was  a  good  plea  in  bar.^  So,  although 
a  law  provides  that  "  every  person  who  shall,  by  contract  with 
the  owner  of  any  piece  of  land,  furnish  labor,  shall  have  a 
lien  upon  it,"  &c. ;  and  a  contract  is  entered  into  between  a 
wife,  who  is  the  owner,  and  her  husband,  and  a  contractor,  for 
the  erection  of  a  building  on  the  wife's  land,  as  to  which  she 
had  no  separate  estate,  yet,  unless  allowed  by  statute,  there  is 
no  lien  against  a  married  woman.  It  was  said  it  is  a  well- 
established  rule  of  law,  that  a  married  woman  cannot  bind 
herself  by  an  executory  contract ;  and  as  the  lien  is  created 
by  statute,  as  incident  to  the  contract,  when  there  is  no  valid 
contract,  there  is  no  lien.  Were  the  married  woman's  interest  in 
the  estate  bound  by  her  contract,  the  whole  estate  might  be 
sold  to  discharge  a  small  lien,  and  a  laige  surplus  be  converted 
into  personal  property  and  paid  to  the  husband,  and  thus  the 

1  Bogen  V.  PhiUips,  8  Ark.  8d6.  »  sibley  v.  Casey,  6  Mo.  164. 
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estate  of  ihe  wife  would  be  defeated.^  .Agaiii,  an  act  gave 
a  lien  on  behalf  of  mechanics,  &c.,  '^  upon  the  interest  of  the 
employer ; "  it  was  held  that  before  her  interest  in  a  lot  could 
be  brought  under  the  lien,  it  must  be  shown  that  she  was  the 
employer  of  those  who  worked  on  the  house  or  furnished  the 
materials.  But  by  the  common  law,  she,  being  a  feme  covert, 
was  incapable  of  contracting  herself,  and  certainly  could  not 
bind  her  lands,  except  by  special  acts  done  in  a  particular 
manner,  Gould  she  then,  in  the  legal  sense,  become  the  em- 
ployer of  others,  to  erect  a  building  on  her  land  or  to  furnish 
mateiials  for  it  ?  She  might  unquestionably  be  the  employer 
in  fact  for  such  a  purpose.  But  as  it  is  equally  certain  that 
she  could  not  by  such  a  transaction  render  herself  legally  liable 
to  pay  the  price,  it  was  the  opinion  of  the  court  that  she  could 
not  be  the  employer  in  view  of  the  statute,  so  as  to  subject  her 
interest  in  the  land,  unless  she  had  a  separate  estate  in  it  with 
a  power  of  charging  it.  Underetauding  this  statute  as 
making  no  change  in  the  rights  or^powers  of  married  women, 
it  could  not  have  intended  to  recognize  or  enforce  any  act  of 
a  y\iie  which  was  wholly  void  by  the  pre-existing  law ;  and  as 
by  that  law  she  could  not  bind  either  herself  or  her  laud  by 
anything  short  of  a  deed  of  the  property^  executed  and  authen- 
ticated, it  follows  that  unless,  in  directing  the  supply  of  work 
and  materials  for  the  improvement  of  her  land,  she  acts  as  the 
agent  of  her  husband  or  of  others  who  might  be  liable  on  their 
personal  contracts,  there  is  no  liability  and  no  remedy  for  the 
price.^  In  another  case  it  was  held  that  a  mechanics'  lien  so 
far  resembled  a  mortgage  that  neither  would  affect  the  rights  of 
the  wife,  unless  she  so  co-operated  with  her  husband  as  to  bind 
her  estate.^  But  wherci  during  the  building  of  a  house  for  a 
feme  sole^  she  married,  and  the  work  was  afterwards  completed, 
it  was  decided  that  a  complaint  to  enforce  the  lien  of  the 
mechanic  need  not  allege  that  the  real  estate  was  the  separate 
property  of  the  wife.  The  contract  when  made  was  a  valid 
one,  and  the  subsequent  marriage  could  in  no  wise  affect  it.^ 

1  Kirby  i^.  Tead,  18  Met.  (Mam.  )  149.         »  Fitch  v.  Baker,  28  Cmiti.  668. 

3  Fetter  v.  Wilson,  12  B.  Mon.  (K7.)         «  CcUdweU  v.  Aibury,  29  Ind.  451. 
91 ;  Robingon  v.  Huffman,  15  B.  Mon. 
(Ky.)  Sa 
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§  96^  Separate  Bitate.  —  As  before  intimated^  there  k  a  per- 
plexing and  irreconcilable  conflict  of  judicial  opinion  as  to  the 
extent  of  the  capacity  of  the  wife,  by  her  own  individual  act, 
to  charge  her  separate  estate.  In  England,  and  in  New  York, 
Connecticut  and  other  States,  the  preponderating  current  of 
judicial  opinion  is  that  the  power  of  the  wife  in  equity  to 
charge  her  separate  estate,  whether  real  or  personal,  is  limited 
only  by  the  restrictive  teims  of  the  instrument  of  conveyance  to 
or  settlement  upon  her;  while  in  South  Carolina,  Pennsylvania, 
and  some  other  States  of  the  Union,  it  is  held  that  her  power 
to  charge  her  separate  estate  is,  in  general,  only  commensurate 
with  the  grant  of  power  contained  in  the  instrument  through 
which  she  derives  title.  The  fact  that  the  legal  title  of  the 
wife  s  estate  is  vested  in  trustees,  for  her  use,  does  not,  it 
seems,  restrict  her  power  over  the  estate,  whatever  it  may  be ; 
nor  would  the  consent  of  the  trustees  enlarge  her  power, 
unless  it  were  so  provided  in  the  instrument  of  settlement.^ 
In  the  former,  it  has  been  decided  under  a  mechanics'  lien  law, 
where  married  women  were  authorized  ^^  to  hold  their  estates 
as  if  they  were  unmarried,''  if  a  general  statute  gives  a  lien 
against  ^^  all  owners  who  shall  become  parties  to  certain  con- 
tracts," that  as  a  feme  cover U  with  respect  to  her  separate 
estate,  is  to  be  regarded  in  a  court  of  equity  as  a  ftme  sole^ 
even  before  any  statute  as  above,  allowing  married  women 
to  hold  their  property  as /^m^g  sole^  they  were  liable,  in  respect 
to  their  separate  property,  on  their  contracts  for  the  repairs 
and  improvements,  to  the  same  extent  as  though  they  were  not 
under  the  disability  of  coverture.  The  remedy  of  the  other 
contracting  party  was. at  first  confined  to  a  court  of  chancery ; 
but  when  the  lien  law  was  passed,  as  above,  the  remedy  might 
be  pursued  in  that  court.^  It  has  been  held,  however,  that 
the  separate  estates  upon  which  courts  of  equity  engrafted  their 
peculiar  doctrines  included  necessarily  only  such  rights  and 
interests  of  the  wife  as  would  belong  to  the  husband  but  for  the 
limitation  to  her  particular  use.    Such  were  personal  estates, 

1  Madiir  v.  Burronght,  14  Ohio  St.  8.  o.  4  Abb.  Pr.  472 ;  Colvin  v.  Carrier, 
619.  22   Barb.  872;  Yale   v,  Dederer,  IS 

s  Hauptman  v.  CatJio,  20  ^,  Y.  247  (    N.  Y.  266. 
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the  rents  and  profits  of  lands  during  coverture,  and  the  inchoate 
title  which,  by  the  birth  of  a  child,  the  husband  might  acquire 
as  tenant  by  the  curtesy.  The  reversion  in  lauds  to  the  wife, 
when  she  owned  them  at  the  time  of  the  mai'riage,  was  a  legal 
estate,  descendible  to  her  heirs,  to  which  courts  of  equity  did 
not,  and  could  not  well,  apply  the  doctrines  which  have  been 
stated.  In  reference  to  such  an  estate  she  only  had  the  dis- 
posing capacity  which  the  common  law  or  some  enabling  statute 
allowed  to  her.  So,  in  regard  to  an  estate  in  fee,  conveyed  di- 
rectly to  a  woman  after  marriage,  she  could  only  dispose  of  the 
fee  in  the  mode  prescribed  by  law ;  that  is,  bj'  fine  and  recovery, 
or  such  other  solemnity  as  the  law  required  for  the  disposition 
of  estates  in  land  by  married  women.  Thus  it  appears  that 
while  courts  of  equity  were  disposed  to  give  to  married  women 
the  fullest  power  of  disposition  of  their  equitable  estates,  — 
when  not  limited  by  the  instruments  creating  them,  —  they  did 
not  meddle  or  interfere  with  the  disposition  of  their  legal  estates, 
but  left  those  interests  to  be  disposed  of  in  such  manner  as  the 
law  had  provided.*  Notwithstanding  the  diversity  of  judicial 
opinion  on  the  general  question  as  to  the  power  of  married 
women  over  their  separate  estates,  it  has  probably  never  been 
held  that  the  wife  may  not  charge  at  least  the  rents,  issues, 
and  profits  of  her  separate  estate  with  the  costs  of  repairs  and 
improvements  which  are  for  the  benefit  of  the  estate,  and  tend 
to  preserve  it  and  make  it  available.  This  tends  to  effectuate 
the  trust  where  the  estate  of  the  wife  is  a  trust  estate,  and 
promotes  the  objects  of  the  grant  where  the  legal  estate  is 
granted  directly  to  her.  The  purposes  of  the  trust  and  the 
objects  of  the  grant  must  be  presumed  to  have  been  intended 
for  the  wife's  benefit ;  and  these  purposes  and  objects  might 
be  and  often  would  be  entirely  defeated,  if  she  had  no  power 
to  charge  the  rents  and  profits  of  the  estate  with  the  cost  of 
repairs  to  prevent  decay,  or  with  the  cost  of  improvements 
necessary  to  render  property,  otherwise  unproductive,  avail- 
able for  the  production  of  income.  In  such  cases  it  would  be 
proper,  on  a  proceeding  to  enforce  a  lien  for  repairs,  that 

^  Carpenter  v.  Leonard,  6  Minn.  16& 
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an   execution   should  issue  sequestering  the  rents  of  the 
property.^ 

§  97.  Same.  —  On  the  other  hand,  where  it  has  been  held  < 
that  a  married  woman  is,  as  to  her  separate  estate,  2ifeme  sole 
only  so  far  as  she  is  constituted  such  by  the  instrument  con- 
ferring the  estate,  and  hence,  in  the  disposition  of  such  estate, 
is  restricted  to  a  particular  mode  or  manner  prescribed  by  the 
instrument  under  which  she  holds,  the  lien  given  by  statute 
to  a  mechanic  for  work  and  labor  done  upon,  or  materials 
furnished  for,  any  building,  does  not  attach  to  the  separate 
property  of  a  wife,  upon  her  contract,  either  separately  or  jointly 
with  her  husband ;  and  her  separate  property  cannot  be  made 
liable  at  law  for  such  conti-act.^  A  married  woman  being 
thus  incapable  of  binding  herself  or  her  separate  property  at 
law  by  her  contracts,  and  her  separate  estate  not  being  chai^e- 
able  for  work  and  labor,  upon  a  proceeding  to  enforce  a  lien 
created  by  statute,  this  doctrine  is  held  to  apply,  whether  she 
holds  the  property  to  her  separate  use  and  m  her  own  name 
under  an  enabling  statute,  or  through  the  medium  of  a  trustee, 
in  whose  name  the  legal  title  is,  for  her  use.^ 

§  98.  When  Zdable  by  Statate.^  —  It  is  however,  clearly 
within  the  power  of  the  legislature  to  subject  the  estates  of 
married  women  to  the  lien  of  the  mechanic.  Statutes  regu- 
lating marital  rights  and  prescribing  in  what  cases  the  wife's 
separate  estate  may  be  bound,  will  control  the  creation  of  the 
lien  on  her  estate.^  Thus,  under  a  law  which  authorized  a 
lien  ^^  on  all  contracts  made  with  the  owner  of  any  tract  of 
land,''  in  a  State  where  married  women  by  statute  ^^  possessed 
the  same  in  their,  own  right,"  and  where  the  husband  and 
wife  jointly  contracted  for  the  erection  of  a  building  on  the 
land  of  the  wife,  a  mechanics'  lien  was  enforced  against  her 
property,  though  it  was  urged  that  the  wife  was  not  bound 
by  any  contract  made  during  coverture,  and  that  her  title  to 
the  land  could  not  be  encumbered  by  a  mechanics'  lien  under 

1  Machir  v.  Barroiigh8»  14  Ohio  St.        ^  This  section  was  cited  with  appro- 

619.  hation  in  Ex  jwie  Schmidt,  52  Ala. 

*  Selph  V.  Howland,  28  Miss.  264.  266 ;  Warren  v.  Smith,  44  Tex.  247. 

•  Gray  V.  Pope,  86  Misa.  116.  »  Warren  v.  Smith,  id.  247. 
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suoh  contmcl.  Upon  fi  superficial  view,  it  was  remarked  by 
the  court,  this  position  would  appear  plausible;  for  as  a 
general  rule«  feme%  covert  cannot  make  valid  contracts,  which 
courts  of  law  would  enforce  against  them«  But  to  this  rule 
there  are  exceptions,  even  upon  eomiiion*)aw  principles,  be- 
sides those  which  are  interposed  by  statute.  This  action  was 
eommenced  under  a  statute  which  authorized  it  on  all  coi^^ 
tracts  made  between  the  owner  of  any  tract  of  land  and  any 
person  on  the  other  pai*t  for  furnishing  labor.  The  contract 
was  not  only  made,  with  the  married  woman,  but  also  with  her 
husband ;  and  the  building  was  erected  not  only  by  the  con- 
sent, but  by  the  direct  agency  and  {procurement,  of  both,  and 
for  the  special  benefit  of  the  wife's  estate.  AH  who  were 
interested  in  tlie  lot  participated  in  the  contract  by  which  the 
value  of  the  land  was  gi'eatly  enhanced  at  the  expense  of  the 
mechanic.  In  all  such  cases  this  statute  clearly  provides  a 
lien  to  the  party  furnishing  the  labor  and  materials,  without 
any  reference  to  the  sex  or  condition  of  the  party  owning  tb^ 
laud.  And  where  by  statute  >  husband  and  wife  have  the 
power  to  sell  and  encumber  by  mortgage  the  real  estate  by 
jcnnt  conveyance,  it  cannot  be  doubted  that  they  would  have 
power  to  make  contracts  by  which  the  land  would  be  held 
responsible  for  improvements  made  upon  it.  The  right  of  a 
married  woman  to  own  and  possess  real  estate  as  her  own 
property  is  expressly  acknowledged  by  this  statute.  Whether 
she  acquire  the  title  before  or  after  coverture,  **  she  shall,"  m 
the  language  of  the  law,  "  possess  the  same  in  her  own  right." 
While  this  statute  does  not  materially  enlarge  the  rights  of 
married  women  in  equity,  it  gives  them  the  same  powers  and 
privileges  at  law  over  their  estates  which  before  could  only  be 
asserted  in  a  court  of  equity.  Law  and  equity  act  in  concert, 
so  far  as  general  personal  engagements  of  married  women  are 
concerned.  As  a  necessary  result  of  the  principle  that  a 
married  woman  may  take  and  enjoy  property  to  her  separate* 
use,  equity  enables  her  to  deal  with  it  as  a  feme  %ole;  and, 
when  judgment  is  to  be  given  according  •*  to  the  justice  and 
equity  of  the  case,"  it  would  be  rank  injustice  to  suffer  ^feme 
covert  to  enter  into  such  engagements^  secure  valuable  im- 
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provements  apon  her  real  estate^  and  then  exempt  it  ttom 
Uabflity  for  those  improyemento.  Na  decision  from  a  court 
of  justice  should  ever  countenance  such  a  system  of  fraud.^ 
To  the  same  effect,  under  a  statute  which  did  not  enlai^e  the 
powers  of  married  women,  but  secured  their  property  to  them, 
it  was  held  that,  under  their  privilege  to  enjoy  the  same*  tlie 
right  of  making  necessary  improvements  and  repair  arose  by 
Implication,  and  for  which  a  lien  would  hold,  but  in  such  cases 
it  must  be  alleged  and  shown  that  such  work  was  necessary.^ 
But  where  married  women  liold  property  as  femes  sole^  and  it 
is  subjected  to  this  lien,  the  surplus  should  not  be  ordered  to 
be  paid  to  the  husband.^ 

§  99.  Other  Znstanoe*.^  —  To  the  flame  effect  where  the  law 
provided  that  the  wife's  property  should  continue  to  be  hers 
**  to  the  same  extent  as  before  marriage,  •  .  .  provided  that 
nothing  in  this  section  contained  shall  be  construed  to  author* 
ize  any  married  woman  to  give,  grant,  or  sell  any  such  real 
or  personal  property  during  coverture,  without  the  consent  of 
her  husband,"  Ac.  The  object  of  this  statute  was  to  relieve 
married  women  of  the  disabilities  of  coverture  in  regard  to 
the  use,  enjoyment,  improvement,  and  disposal  of  their  prop- 
erty, whether  the  estate  be  legal  or  equitable,  except  the  re-» 
striction  mentioned  in  the  proviso^  As  Hfeme  sole  may  use 
and  improve  her  property,  so  by  this  statute  may  the  married 
woman ;  and  if,  as  an  incident  of  such  use  and  improvement,  . 
the  property  itself  becomes  liable  to  pay  her  debts  in  the  same 
manner  as  it  would  be  liable  if  she  were  9ole^  it  furnishes  no 
reason  for  the  construction  that  she  is  to  be  limited  in  the  use 
and  enjoyment  in  such  manner  that  such  liability  shall  not 
ensue.  On  the  contrary,  it  may  reasonably  be  inferred,  from 
the  terms  of  the  statute  itself,  that  it  was  the  intent  to  make 
the  property  liable  for  her  debts,  since  it  expressly  makes  it  so 
for  all  debts  of  the  .wife  contracted  before  marriage.  And 
courts  of  equity  have  always,  or  at  least  for  a  long  period, 

1  Greenongfa     v,     Wiggington,    2        »  Woodbum  v.  Gifford,  66  Ul.  286.  i 

Greene  (Iowa),  485.  *  This  seetion  was  cited  with  appro-  | 

a  Ktthiw  V.  Timwy,  87  Pem.  497 ;  bation  in  Warren  v.  Smith,  44  Tea.  1 

Allen  p.  Graham,  12  PbUa.  176.  247 ;  Ex  parte  Schmidt,  62  Ala.  26a 
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held  the  separate  estate  of  a  feme  covert  liable  for  improve- 
ments thereon,  made  for  the  benefit  of  the  estate.  But  it 
should  in  all  cases  be  alleged  and  proved  that  the  services 
were  performed  on  the  faith  and  credit  of  the  wife's  separate 
estate.^  A  similar  decision  was  made  under  a  law  which  de- 
clared that  '^  the  lien  should  be  created  by  contract  with,  or 
at  the  request  of,  the  owner,"  although  the  statute  of  convey- 
ances required  deeds  to  be  executed  with  ordinary  formalities 
of  privy  acknowledgments.^  Again,  where  a  statute  provided 
^^  that  no  lands  of  any  married  woman  shall  be  liable  for  the 
debts  of  her  husband ;  but  such  lands  and  the  profits  there- 
from shall  be  her  separate  property,  as  fully  as  if  she  was 
unmarried ;  provided  that  such  wife  shall  have  no  power  to 
encumber  or  convey  such  lands,  except  by  deed,  in  which  her 
husband  shall  join."  This  section  has  two  inconsistent  pro- 
visions ;  one,  that  such  lands  and  the  profits  therefrom  shall 
be  the  wife's  separate  property,  as  fully  as  if  she  was  unmar- 
ried ;  and  the  other,  that  she  shall  have  no  power  to  encumber 
or  convey  except  by  deed,  in  which  her  husband  shall  join. 
To  give  full  force  to  the  latter  provision,  the  wife  could  do 
nothing  with  her  lands,  except  to  occupy  and  cultivate  them 
in  person  ;  she  could  make  no  lease ;  she  CQuld  not  contract 
to  repair  or  improve  them ;  and  the  first  sectipn  would  amount 
to  little  or  nothing.  It  seems  clear  that  the  legislature  in- 
tended to  confer  upon  her  the  full  power  of  enjoyment,  with 
a  restriction  on  her  power  to  encumber  or  alienate.  Whatever 
power,  then,  is  incident  to  a  complete  holding  would  seem  to 
be  conferred  upon  her  by  a  fair  construction  of  the  statute. 
If  the  improvement  was  necessary  and  proper  for  a  full  and 
complete  enjoyment,  then  the  wife  could  charge  her  separate 
property  with  the  debts  created  in  making  it.  But  the  com- 
plaint should  aver  this  necessity.  The  question  of  the  pow- 
er of  a  married  woman  to  make  new  improvements,  being  a 
power  liable  to  abuse,  must  be  under  the  control  of  the  court 

trying  the  case.^     The  latest  decisions  of  Indiana  state  the 

• 

1  Carpenter   v,  Leonard.  6   Minn.      .  «  Bliss  ».  Patten,  6  R.  1.  880. 
166;  ai&rined  in  Tattle  r.  Howe,  14        *  Lindiey  v.  Cross,  31  Ind.  100. 
Minn.  145. 
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law  of  that  State  to  be  that  a  married  woman  may  make  such 
contracts  for  the  improvement  of  her  real  estate  with  a  me- 
chanic, as  will  authorize  hiii)  to  acquire  a  lien,  without  her 
intending  to  create  a  charge  thereon,  as  the  law  creates  the 
lien  on  her  contract,  express  or  implied.  Nor  is  it  necessary 
to  allege  that  such  improvements  are  necessary  and  proper 
for  the  full  and  complete  enjoyment  thereof.  In  such  cases 
it  may  be  assumed,  until  the  contrary  is  shown  by  way  of  de- 
fence, that  the  contract  was  fair  and  conscionable  and  the 
improvements  necessary  and  proper.  Such  contracts  may  be 
made  by  herself  in  person  or  by  an  agent  appointed  by  her 
for  that  purpose.  And  the  rules  in  cases  of  part-performance 
apply  where  she  is  concerned  the  same  as  if  she  were  feme 
sole}  Again,  it  is  said  that  where  maiiied  women  have  the 
power  to  contract  to  charge  their  separate  real  esta^ie,  it  is 
not  necessary  that  they  should  have  contracted  with  such 
view.  It  is  the  law  and  not  the  contract  that  gives  the  me- 
chanic his  lien.  As  married  women  are  entitled  to  hold  sep- 
arate property,  they  must  be  permitted  to  improve,  in  order 
that  they  may  enjoy  it.^ 

§  100.  other  Instances.' — So,  where  a  statute  gives  the  lien 
on  "  a  contract  entered  into  with  the  owner  of  any  building," 
and  directs  "  the  interest  of  the  employer  to  be  sold,"  and  a 
wife,  with  the  assent  of  her  husband,  made  a  contract  for  the 
improvement  of  her  separate  property,  the  law  ought  to  re- 
ceive a  liberal  construction,  and  not  such  a  one  as  would  put 
it  out  of  the  power  of  a  husband  and  wife  to  improve  the 
property  of  the  wife  for  their  joint  benefit.  If  the  wife  can- 
not contract  for  such  a  purpose,  there  is  a  stronger  reason 
than  in  ordinary  cases  why  the  mechanic  should  retain  a  spe- 
cific lien  as  a  security  for  the  labor  bestowed.  Disabilities 
are  for  the  protection  of  parties  incapable  of  contracting,  and 
should  not  be  converted  into  instruments  of  fraud  or  injustice.^ 
Again,  under  a  statute  that  gave  ^*  any  person  who  shall  per- 

1  Vail  V,  Meyer,  71  Ind.  150.  bation  in  Ex  parte  Schmidt,  52  Ala. 

*  ShUling  V,   Templeton,  66  Ind.    256 ;  Warren  v.  Smith,  44  Tex.  247. 
587.  «  LitUejohn  v,  Millirons,  7  Ind.  125 ; 

"  This  flection  was  dted  with  appro-   Johnson  v.  Tntewiler,  85  Ind.  858. 
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form  labor  for  the  erection  of  any  house,  by  virtue  of  a  con- 
tract with  the  owner,"  a  lien,  it  was  held  that  a  mechanics'  lien 
would  attach  against  the  separate  estate  of  married  women, 
notwithstanding  their  ordinary  disability  by  reason  of  cover- 
ture.^ Where,  by  a  statute,  *'  the  owner  of  land  consents  to 
the  erection  of  a  building  upon  it,  a  lien  is  given  to  persons 
furnishing  materials,"  it  applies  where  the  owner  is  a  mar- 
ried woman,  and  she  is  to  be  regarded  as  unmarried ;  and  her 
consent  may  be  implied  from  her  knowledge,  and  the  absence 
of  any  objection  on  her  part.^  Where  a  law  declares  that 
"  every  mechanic  or  other  person  who  shall  do  or  perform  any 
work  or  labor  upon,  or  furnish  any  material,  ...  for  any 
building,  .  .  .  under  or  by  virtue  of  any  contract  with  the 
owner  or  proprietor  thereof,  or  his  agent,  trustee,  contractor, 
.  .  .  shall  have  a  lien,  .  .  .  and  every  person,  including  all 
eestuis  que  trusty  for  whose  immediate  use,  enjoyment,  or  bene- 
fit any  building,  .  .  .  shall  be  made,  shall  be  included  by 
the  words  owner,  .  .  •  not  excepting  married  women  as  to 
their  separate  property,"  a  wife  by  her  own  contract  may 
fasten  a  lien  on  her  separate  property,  under  the  above  stat- 
ute, if  the  building  be  for  her  immediate  use.^  A  claim 
against  a  wife  for  the  improvement  or  repair  of  her  separate 
estate  is  constructively  within  a  proviso  to  a  law  which  de- 
clares that  '^  nothing  therein  shall  be  construed  to  protect  the 
property  of  any  married  woman  from  liability  for  debts  con- 
tracted in  her  name  by  any  person  authorized  so  to  do."^  But, 
where  the  laws  of  a  State  prohibit  a  married  woman  from 
charging  her  separate  estate,  except  for  ^'necessaries,"  the 
building  of  an  addition  to  a  dwelling-house  is  not  'per  se  neces- 
sary, and  must  be  made  so  to  appear  by  evidence.^  Yet,  where 
a  statute  enacted  that  a  married  woman  ^'  shall  be  liable  on  a 
note  given  for  necessaries,"  the  repairs  of  a  house  in  which 
she  resides  were  held  to  be  ^^  necessaries ; "  and  when  a  note  is 
signed  by  a  wife  for  them,  although  after  the  materials  were 
furnished,  the  mechanic  may  enforce  payment  under  the  lien 

1  Edwards  v.   Edwards,   24  Ohio,         *  Ex  parU  Schmidt.  62  Ala.  266. 

402.  «  Finley's  Appeal,  67  Penn.  St.  463. 

*  Husted  V.  Mithes,  77  N.  Y.  888.  «  FeU  v.  Cole,  2  Met.  (Ky.)  262. 
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law.^  So,  again,  if  a  married  woman^s  act  vest  the  legal  title 
in  the  wife,  mechanics  have  a  lien  on  her  land,  if  the  contract 
was  made  with  or  recognized  by  her,  and  the  improvements 
were  necessary  or  convenient  for  the  property.*  Some  States 
have  expressly  legislated  on  this  subject  with  reference  to 
the  mechanics'  lien,  by  enacting  that  **  every  person,  includ- 
ing all  cestuis  que  trusty  for  whose  immediate  use,  enjoyment, 
and  benefit  any  building.  .  .  .  shall  be  made,  shall  be  in- 
cluded by  the  words  *  owner  or  proprietor,'  not  excepting 
such  as  may  be  minors,  over  the  age  of  eighteen  years,  or 
married  women."  Such  a  law  is  confined  to  the  wife's  sep- 
arate  estate,  unless  expressly  provided  by  the  act  itself;  and, 
when  it  is  not  otherwise  stated,  it  applies  equally  to  her  legal 
and  equitable  interests.'  But  in  such  cases  no  general  judg- 
ment should  be  rendered  against  the  wife.  So  far  as  she  is 
concerned,  the  proceedings  should  be  only  against  the  prop- 
erty improved  by  the  building.* 

§  101.  Husband  no  Right  to  create  Iden.^ —  There  is  no  con- 
flict of  authority  as  to  the  proposition  that,  in  order  to  charge 
the  land  of  the  wife,  she  must  be  either  expressly  or  by  impli- 
cation the  employer.  No  power  resides  in  the  husband,  as 
husband,  to  bind  the  lands  of  his  wife.  Her  estate  cannot 
be  made  liable  for  improvements  thereon  not  authorized  by 
her.^  To  charge  them  with  the  lien  by  his  act,  he  must  have 
had  authority  from  the  wife  for  that  purpose,  or  there  must 
be  shown  such  conduct  on  her  part  as  fairly  imports  such 
authority.  Thus  it  has  been  held  that  a  husband  cannot 
himself  charge  the  real  estate  of  his  wife  for  money  expended 
by  him  in  making  improvements  thereon  ;  neither  can  a  me- 
chanic who  expends  his  money  and  labor  on  the  wife's  prop- 
erty at  the  instance  of  the  husband  alone.  In  such  cases  the 
mechanics'  lien  cannot  be  enforced.^  Again,  it  is  thus  stated 
that  a  wife's  property  is  not  subject  to  a  lien  for  work,  in  its 

1  Mtrsh  r.  Alford,  6  Bush  (Kj.),  >  This  section  was  cited  witli  iippro- 
892.  bation  iii  Warren  i;.  Smith,  44  Tex. 

*  BaHo's  Appeal,  55  Pcnn.  St.  386.    247. 

»  Tucker  r.  Gesf,  46  Mo.  839 ;  Col-         «  Warren  v.  Smith,  Id.  247. 
lins  V.  Megraw,  47  Mo.  495.  f  Knott  v.  Carpenter,  3  Head,  542; 

*  Burgwald  v,  Weippcrt,  49  Mo.  60.    Miller  v.  Holtingsworth,  S3  Iowa,  224 
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improvement  and  repair,  on  a  contract  with  the  husband,  un- 
less done  by  her  authority  and  the  claim  should  show  this 
authority.  A  husband  cannot  encumber  his  wife's  property 
without  her  consent,  even  for  necessary  repairs.^  Where  the 
lien  is  given  for  labor  furnished  on  "  contract  with  the  owner  of 
any  land,"  Ac,  and  a  husband  purchases  materials  which  are 
used  by  him  in  repairing  a  house  owned  by  his  wife,  and  in  so 
doing  does  not  purchase  for  her,  or  profess  to  act  in  her  be- 
half, but  buys  on  his  own  account  and  solely  on  his  own 
credit,  giving  his  note  for  the  price,  no  lien  will  be  created 
upon  the  premises  of  the  wife.*  So,  where  real  estate  is  con- 
veyed in  fee  to  husband  and  wife,  a  mechanics'  lien,  on  con- 
tract of  husband,  will  not  attach  to  the  estate  of  the  wife 
therein.^  A  mechanics'  lien  Was  filed  against  a  husband  as 
the  owner  for  work  and  materials  furnished  to  the  land  of  the 
wife  without  her  knowledge  and  consent ;  it  was  no  lien  on 
the  wife's  estate.  But  the  husband  cannot  set  up  title  of  his 
wife  in  his  own  defence  on  a  contract  made  by  himself,  nor 
she  intervene  to  prevent  the  creditor  from  having  his  remedy 
against  any  estate  of  the  husband.^  So  if  materials  be  sold 
generally,  without  reference  to  the  use  to  be  made  of  them, 
the  separate  property  of  the  purchaser's  wife  is  not  chargeable 
because  they  are  placed  upon  it.^  So,  clearly,  the  husband 
has  no  right,  legal  or  equitable,  to  claim  compensation  for 
services  rendered  in  improving  a  wife's  separate  estate.  If  so, 
deeds  and  settlements  for  the  separate  use  of  the  wife  would 
be  of  little  avail,  and  husbands  would  have  the  power  to  im- 
prove their  wives  out  of  their  estates.®  Nor  can  a  wife's  land 
be  subjected  to  the  payment  of  a  claim  of  judgment  creditors 
of  her  husband  for  improvements  thereon  made  by  him ;  and 
this  though  the  wife  had  knowledge  that  the  improvements 
were  beipg  made,  and  the  husband  was  expending  his  own 
means  in  making  the  same,  if  no  fraudulent  intent  on  his  part 
is  brought  to  her  knowledge,  or  that  she  participated  in  any 

1  Dearie  v.  Martin,  78  Penn.  56.  *  Woodward  v.  Wilson,  68  Penn.  St 

a  Wendt  v.  Martin,  89  111.  189.        '    208 ;  Schnell  v,  ClementB,  78  111.  618. 
«  Washburn  v.  Burns,  84  N.  J.  L.        *  Esslinger  v.    Huebner,    22   VTis. 
18.  632. 

•  Webster  v.  Hildrath,  33  Vt  457. 
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such  purpose.  In  substance  this  case  was :  The  wife  owned 
the  land ;  the  husband  was  in  debt ;  she  expended  some  of 
her  own  means  in  improvement,  he  a  much  larger  amount ; 
she  was  guilty  of  no  collusion,  had  no  fraudulent  purpose, 
but  had  knowledge  of  the  improvements  made  by  him,  and 
made  no  objections  to  his  thus  expending  his  money.  Under 
such  circumstances,  the  creditors  could  not  enforce  a  lien 
against  the  lands  of  the  wife  to  the  extent  of  the  money  thus 
invested  by  the  husband.  If  the  case  stood  as  a  voluntary 
gift  or  conveyance  of  property  by  the  husband  to  the  wife, 
without  a  consideration  valuable  in  its  nature,  made  for  the 
purpose  of  defrauding  his  creditors,  equity  would  follow  such 
property  into  the  hands  of  the  donee  or  grantee,  although  the 
donee  or  grantee  was  in  no  way  privy  to  the  fraud.  But  this 
rule  can  have  no  application  where  the  husband  makes  with 
his  own  means  improvements  on  the  lands  of  the  wife,  with- 
out any  contract  that  he  was  to  acquire  an  interest  thereby 
in  the  realty,  or  that  she  was  to  be  liable  or  accountable  to  him 
for  the  value  thereof.  The  expenditure  was  voluntary, — not 
under  any  contract ;  and  it  would  place  at  the  disposal  of  an 
insolvent  arid  spendthrift  husband  the  entire  real  property  of 
the  wife,  if  his  creditors  could  follow  the  means  expended  by 
him  thus  voluntarily  thereon,  and  enforce  their  claims  or 
liens  to  the  extent  of  such  expenditure.  The  wife  cannot 
thus,  without  her  consent,  be  made  the  trustee  of  the  hus- 
band, holding  her  own  lands  in  trust  for  the  payment  of  liens 
in  the  creation  of  which  she  had  no  part.  To  recognize  the 
existence  of  such  a  lien  from  the  fact  that  he,  while  in  debt, 
has  added  to  the  value  of  her  lands  by  expending  his  means 
thereon  would  be  most  dangerous  in  practice,  and  in  violation 
of  the  rights  of  the  wife,  —  rights  which  equity,  because  of 
her  dependent  relation,  has  ever  made  the  peculiar  object 
of  its  care.^  In  Indiana  it  is  also  held  that  a  husband  has  no 
power  to  charge  by  his  separate  contract  the  real  estate  of 
his  wife.  And  where  work  is  done  and  materials  furnished, 
at  a  husband's  request,  for  buildings  erected  on  the  real  estate 
of  his  wife,  the  latter  is  not  liable,  although  she  may  have 

1  Coming  v.  Fowler,  24  Iowa,  6S4 ;  Miller  v.  Hollingsworth,  83  Iowa,  224. 


1 


182  MECHANICS*  LIEN  ON  REAL  PROPEBTT. 

subsequently  signed  a  promissory  note  for  such  work  aud 
materials.^ 

§  102.  Recognition  of  Acta  of  Husband.  —  On  the  other  hand, 
care  must  be  taken  to  guard  against  the  frauds  which  may  be 
perpetrated  bj'  permitting  men  to  invest  their  money  in  im- 
proving the  estates  of  their  wives,  whicli  they  themselves 
will  afterwards  enjoy,  to  the  injury  of  their  creditors;  as 
well  as  against  acts  by  which  married  women  may  be  de- 
prived of  their  homes  by  the  improper  intermeddling  of  their 
husbands  in  expending  money  on  their  property.  Where  a 
wife  encouraged  her  insolvent  husband  to  improve  her  prop- 
erty, by  investing  his  means  therein,  to  the  injury  of  his  cred- 
itors, it  was  held  that  the  court,  as  a  court  of  equity,  might 
either  decree  a  sale  of  the  estate,  and  apportion  the  proceeds 
between  the  creditor  of  the  husband,  seeking  its  aid,  and  the 
wife,  according  to  their  respective  interests,  or  lease  it  out, 
and  apportion  the  rent  until  the  debt  was  paid.  A  married 
woman  may,  like  z^feme  sole  or  even  an  infant,  be  guilty  of 
collusion  with  her  husband,  to  the  injury  of  his  creditors ; 
in  which  case  her  rights  of  property  will  not  be  protected  by 
a  court  of  equity ;  but  where  nothing  of  the  kind  appears, 
and  the  evidence  shows  that  the  wife  used  every  reasonable 
effort  to  prevent  the  improvements  being  made,  remonstrated 
with  her  husband  against  it  even  in  the  presence  of  one  of 
the  workmen,  and  the  work  was  done  without  her  consent 
and  against  her  will,  —  to  permit  her  to  be  stripped  of  her 
home,  and  depiived  of  a  shelter  for  herself  and  family  under 
such  circumstances,  would  be  contrary  to  equity,  and  sub- 
versive of  that  protection  intended  to  be  thrown  around  her 
property.  It  would  not  be  any  less  dangerous  in  its  effects 
to  encumber  it  with  a  judgment  or  mortgage.^ 

§  103.  "Wlien  HtiBband  acts  as  Agent  —  Wherever  the  mar- 
ried woman  has  been  considered  as  having  the  power  to 
charge  her  lands  as  n,feme  sole^  this  power  has  been  held  as  a 
consequence  to  authorize  the  employment  of  her  husband  as 
her  agent.  Thus,  it  has  been  decided  that  a  mechanic  is  en- 
titled to  a  lien  for  work  and  labor  performed  on  a  house  stand- 

1  Johnson  v.  Tutewiler,  36  Ind.  853.       ^  Barto't  Appeal,  56  Penn.  St  886. 
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ing  on  the  land  of  the  wife,  when  such  labor  was  performed 
under  a  contract  with  the  husband  as  the  agent  of  the  wife,  for 
her  use  and  benefit,  with  her  knowledge  and  consent,  for  which 
they  promised  to  pay.^  So,  when  a  married  woman  author- 
izes her  husband  to  act  for  her,  and  as  her  agent  to  contract 
for  the  building'  of  a  house  upon  her  separate  estate,  the  law 
gives  the  mechanic  a  lien  thereon,  though  she  may  not  have 
intended  to  charge  the  property  therewith.^  And  in  another 
case,  where  a  petition  for  the  enforcement  of  a  mechanics' 
lien  averred  that  plaintiff  furnished  the  materials  at  the  re- 
quest of  the  husband  as  agent  of  the  wife,  in  whom  the  title 
to  the  property  was,  and  for  her  use  and  benefit,  and  with 
her  knowledge  and  consent,  for  which  they  agreed  to  pay ; 
it  suflBciently  appeared  from  these  averments,  on  demurrer, 
that  plaintiff  furnished  the  materials  upon  a  contract  with  the 
wife  through  her  agent,  and  that  the  lien  should  be  enforced 
as  well  against  her  as  her  husband.^  To  the  same  effect, 
under  a  statute  which  provided  that  the  lien  should  ^^  extend 
to  the  estate  of  the  person  in  possession  at  the  time  of  the 
commencement  of  the  building,  and  at  whose  instance  the 
same  ia  erected,"  &c.,  where  the  wife  was  constructively  in 
possession,  and  the  building  was  put  up  by  her  husband  with 
her  knowledge  and  consent,  it  was,  in  law,  constructed  at  her 
instance,  and  a  lien  filed  against  it  was  good.  Unless  married 
women  have  the  power  to  incur  debts  for  the  repair  or  im- 
provement of  their  separate  estates,  it  is  difficult  to  see  how 
they  can  fully  use  and  enjoy  them.  No  mechanic  would  be 
safe  in  doing  the  most  trifling  repair,  unless  he  were  paid  in 
advance ;  and  it  would  be  a  serious  inconvenience  to  them  if 
all  their  dealings  in  regard  to  their  property  must  be  in  cash. 
The  argument  is  as  strong  for  the  improvement  as  the  repair 
of  the  estate.  Valuable  property  may  remain  a  charge  by 
the  necessary  payment  of  ground  rent  and  taxes,  if  they 
could  not  procure  credit  to  enable  them  to  render  it  produc- 
tive.   If  they  can  improve  their  estates,  they  may  employ 

>  BoTdick  9.  Moon,  24  Iowa,  41S.  «  Eidd  v.  Wilson,  28  Iowa,  464. 

*  Jones    V.  Pothast,  72   Ind.   168; 
Dame  v.  CofRnao,  68  Ind.  846,  oreiraled. 
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an  agent  for  that  purpose,  and  their  husbands  as  well  as  a 
stranger.^ 

§  104.  Agency,  when  impUed.  —  This  agency  may  be  implied 
from  the  conduct  of  the  wife,  unless  otherwise  provided  by 
positive  enactment.  For  while  courts  are  uniformly  solicitous 
to  protect  the  rights  of  married  women  in  respect  to  their 
separate  property,  they,  like  other  persons,  have  duties  to  per- 
form as  weU  as  rights  to  vindicate.  It  is  as  unbecoming  in 
them  as  in  other  parties  to  take  unfair  advantages.  If  they 
look  on  approvingly  and  see  their  separate  estates  improved 
by  the  money  and  labor  of  the  industrious,  it  would  be  a  gross 
injustice  to  shield  the  property  thus  benefited  from  the  usual 
and  appropriate  charges  in  such  cases.  So  that  a  mechanics* 
lien  for  work  done  and  materials  furnished  may  be  enforced 
against  the  separate  estate  of  a  married  woman  vested  in  a 
trustee,  when  such  married  woman  has  personal  knowledge  of 
such  work,  and  to  some  extent  gives  personal  directions  re- 
specting it,  although  her  husband  is  the  principal  manager.^ 
Where  a  wife  assisted  in  giving  instructions  to  workmen,  it  was 
held  that  the  husband  acted  as  the  agent  of  the  wife  in  enter- 
ing into  the  contract^  Again,  where  a  building  is  erected  on 
land  belonging  to  a  married  woman  in  her  separate  right,  upon 
a  contract  made  by  her  husband,  with  her  full  knowledge  and 
consent,  and  she  does  not  disclose  her  interest,  or  take  steps 
to  prevent  the  erection,  she  will  be  estopped  to  set  up  her 
right  in  defence  to  an  action  to  enforce  a  mechanics'  lien  for 
work  done  under  the  contract.*  Married  women,  in  having 
the  powers  of  femes  sole  conferred  upon  them,  with  respect  to 
their  property,  must  assume  the  responsibilities  and  duties 
which  necessarily  follow,  and  if  a  married  woman  holds  out 
to  the  world  that  her  husband  owns  her  property,  as  neglect- 
ing to  record  her  deed,  or  that  he  has  power  to  bind  her  to 
others  dealing  with  him,  as  where  she  is  present  at  conversa- 
tions relating  to  the  contract,  and  makes  no  objection,  she 
will  be  estopped  from  denying  that  her  husband  was  acting 

1  Lex  V.  Holme*,  4  Phila.  10.  «  McConnick   ».    Lawton,  8  Neb. 

s  CollioB  V,  Megraw,  47  Mo.  49&         419. 

*  Bchwarti  v.  Saunden,  46  lU.  18. 
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as  her  agent.^  Again,  where  a  married  woman  has  the  legal 
right  to  bind  herself,  and  a  contract  is  made  by  the  husband 
to  erect  a  house  on  her  land  with  her  full  knowledge,  appro- 
bation, and  consent,  and  she  fails  to  disclose  her  interest,  and, 
knowing  what  is  being  done,  takes  no  steps  to  prevent  it,  she 
will  be  bound  by  estoppel  from  setting  up  her  rights  as  a  de- 
fence to  a  lien.^  So  if  a  husband,  with  the  knowledge,  con- 
currence, and  approbation  of  his  wife,  contract,  in  his  own 
name,  for  the  erection  of  a  dwelling  on  land  belonging  to  his 
wife,  the  lot  and  building  are  liable  on  a  mechanics'  lien  filed 
for  work  done;  and  therefore,  in  making  the  contract,  the 
husband  may  be  regarded  in  law  as  the  agent  of  the  wife,  as 
much  so  as  if  he  had  avowedly  acted  by  her  express  authority. 
Frequent  visits  by  the  wife  to  the  building  during  the  progress 
of  the  work,  giving  directions  concerning  the  work,  and  select- 
ing materials  for  the  building,  constitute  sufficient  evidence  of 
her  knowledge  and  approbation  of  the  contract  for  building, 
and  will  estop  her  to  deny  that  the  contract  was  made  by  her 
husbieind  as  her  agent.®  But  a  petition  which  nowhere,  either 
eicpressly  or  by  any  fair  and  just  construction,  alleges  any  con- 
tract or  agreement  was  ever  made  with  the  wife,  is  defective, 
on  general  demurrer,  although  it  may  state  facts  which,  if  given 
in  evidence  under  a  proper  state  of  pleading,  would  tend  to 
prove  a  contract  with  a  married  woman  by  implication.  As, 
for  example,  it  would  not  be  sufficient  to  alfege  that  the  mate- 
rials were  furnished  for  the  benefit  of  the  wife ;  as  all  or  any 
property  which  may  be  furnished  to  a  husband,  or  to  a  wife 
under  a  contract  with  the  husband,  in  the  enjoyment  of  which 
a  wife  may  participate,  is,  in  a  sense,  furnished  for  the  benefit 
of  the  wife.^  It  is  always  a  sufficient  defence,  if  the  improve- 
ments were  made  against  her  consent^ 

§  105.    Acts  insnfflcient   to  ralae  Implication  of  Agency.  — 

There  is,  however,  some  diversity  of  opinion  as  to  what  acts 
on  the  part  of  a  wife  will  imply  an  authority  in  her  husband 


1  Andenon  v.  Arrostead,  69  Bl.  463.  *  Forrester  v.  Preston,  2Pitt8b.  298. 

>  Greenleaf  v,  Beebe,  80  HI  622;  «  Spinning  v.  Blackbums,  13  Ohio 

Schwartz  v.  Saunders,  46  SI.  18,  ap-  St  181. 

proTed.  ^  Barto's  Appeal,  55  Fenn.  386. 
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to  make  a  contract,  arising  out  of  the  general  conflict  before 
alluded  to,  namely,  when  the  separate  estate  of  a  married 
woman  is  chargeable  with  the  payment  of  debts.  Thus  it 
has  been  decided,  following  the  cases  which  restrict  her 
powei*8,  that  a  contract  for  improvements  cannot  be  implied 
from  her  acquiescence  in  permitting  them 'to  be  put  upon  her 
land  on  a  contract  with  her  husband,  and  in  giving  directions 
how  they  should  be  executed.  If,  it  is  said,  she  could  be  con- 
nected with  the  contract  in  this  way,  the  intention  to  charge 
her  estate  would  still  be  wanting.  Such  acts  on  the  part  of 
the  wife  are  but  what  she  would  ordinarily  do,  whether  her 
separate  estate  were  to  be  charged  or  not,  and  are  too  equiv- 
ocal in  their  nature  to  admit  any  implication,  one  way  or  the 
other,  even  if  any  implied  engagement  could  be  allowed  to 
have  any  effect  in  such  a  case.  Neither  can  it  make  any  dif- 
ference that  the  husband  was  heard  to  say  that  his  wife's  money 
was  to  be  used  to  pay  for  the  improvements.  This  could  not 
affect  her  estate.  The  mechanic  should  have  taken  care 
that  he  bad  such  a  contract  as  to  be  a  charge  upon  the  sep- 
arate estate  of  the  wife.^  Where  the  lien  arises  by  law  out 
of  a  ^^  contract  with  the  owner,"  and  a  husband  purchased 
lumber  and  erected  a  house  upon  land  owned  by  his  wife, 
who  did  not  authorize  the  purchase  of  the  lumber  or  know 
that  it  was  bought  on  credit,  but  supposed  it  was  paid  for  by 
her  husband,  it  w£ts  held  that  the  agency  of  the  husband  could 
not  be  inferred  from  the  marital  relation  alone,  and  that  the 
lien  could  not  be  enforced  against  the  land.^  So  under  a 
statute  which  gives  a  lien  against  the  estate  of  the  ^^  em- 
ployer,'* it  cannot  be  extended  to  a  case  in  which  the  husband 
is  the  actual  employer,  though  with  the  knowledge  and  implied 
assent  of  the  wife.  To  say  that  the  wife  may  be  regai*ded  as 
the  employer  whenever  it  shall  appear  or  may  be  inferred  that 
although' the  work  done  or  materials  furnished  for  a  building 
on  her  land  may  have  been  directed  by  the  husband  and  done 
or  furnished  for  him,  the  wife  knew  of,  and  assented  to,  or  did 
not  dissent  from,  his  acts  in  the  premises,  would  be  in  effect 

^  Hughes  V.  Feten,  1  Coldw.  (TenD.)         ^  Price  v.   Seydel,  46  Iowa,  696 ; 
69.  Nelson  o.  Cover,  47  Iowa,  260. 
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placing  the  interest  of  the  wife  under  the  control  and  mercy 
of  the  husband.  This  would  be  to  extend  the  operation  of  the 
statute  further  than  is  authorized  either  by  its  terms  or  by  its 
object  and  intent.*  Where  work  is  commenced  under  a  con- 
tract with  a  husband,  and  without  any  concurrence  on  the  part 
of  the  wife,  and  in  its  progress  she  comes  apparently  to  convey 
to  the  mechanic  a  message  from  her  husband,  —  expressing 
merely  his  desire  as  to  the  manner  in  which  it  should  be  done, 
and  apparently  as  his  agent,  and  giving  no  directions  for  her- 
self, but  stating  that  if  it  pleased  her  husband  it  would  please 
herself,  —  this  is  not  such  conduct  on  the  part  of  a  wife,  from 
which  a  jury  could  infer  her  contract  or  assent,  that  her  inter- 
est in  the  estate  should  be  subjected  to  a  lien  for  the  price  of 
the  work  and  materials  originally  furnished  for  the  erection, 
upon  the  credit  of  her  husband.^  The  fact  that  the  materials 
were  sold  to  the  husband  on  running  account,  and  his  note 
demanded  in  payment,  is  admissible  evidence  to  exempt  a 
married  woman's  estate  from  the  lien.^ 

§  105  a.  Same.  —  It  has  never  been  the  policy  of  the  law 
to  subject  the  wife's  real  estate  to  the  payment  of  the  hus- 
band's debts,  and  the  tendency  of  modern  legislation  is  to 
extend  rather  than  contract  this  immunity.  It  has  been  ac- 
cordingly held  that  where  a  building  is  erected  at  the  request 
of  a  husband  on  land  of  his  wife,  the  builders'  lien  attaches 
only  to  the  husband's  life  estate  in  the  land ;  and  the  fact  that 
the  wife  knew  of  the  building  being  erected,  and  made  no  ob- 
jection, is  not  enough  of  itself  to  make  her  interest  in  the  land 
liable  to  the  lien.*  A  husband,  who  was  the  owner  of  a  life 
estate  in  the  lands  of  his  wife,  contracted  to  erect  temporary 
structures  for  breeding  poultry.  The  wife  had  not  authorized 
the  contract,  nor  did  the  husband  undertake  to  act  for  her, 
although  she  saw  the  improvements  while  they  were  being 
made.  It  was  held  under  these  circumstances  that  the  estate  of 
the  husband  was  alone  subject  to  the  lien.^    A  contract  made 

1  Fetter  r.  Wilson,  12B.  Mon.(  Ky.)         *  Wright  o.  Hood,  49  Wis.  235. 
91 ;  Coming  v.  Fowler,  24  Iowa,  6S4 ;         *  Flannery  r.  Kohrniayer,  46  Cona 

Barto's  Appeal,  65  Penn.  St  <3S6.  558. 

'  BUM  V.  Patten,  4  R.  I.  380.  »  Gilman  v.  Disbrow,  45  Conn.  565. 
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wit;h  the  husband*  for  the  erection  of  buildings  upon  land  be^ 
longing  to  his  wife,  will  not  subject  the  land  of  the  latter  to  a 
lien  unless  the  husband  was  acting  as  the  agent  of  his  wife,  or 
she  has  done  some  act  by  which  she  is  estopped  from  asserting 
her  rights.  The  mere  fact  that  such  a  contract  was  made  in 
the  presence  and  hearing  of  the  wife,  and  the  improvements 
were  made  under  daily  inspection,  will  not  make  her  liable 
upon  a  contract  made  with  another  who  was  not  her  agent.^ 

§  105  b.  When  Authority  of  Husband  should  appear  on  the 
Record.  —  In  deciding  these  cases  where  the  interest  of  the 
wife  was  sought  to  be  made  responsible  to  the  mechanics* 
lien,  it  has  been  held  in  Pennsylvania  that  the  fact  that  the 
work  was  done  at  the  wife's  request  should  appear  on  the  rec- 
ord, otherwise  the  lien  is  lost,  irrespective  of  proof  aliunde.^ 
To  charge  the  property  of  a  married  woman,  the  coverture 
should  be  set  forth,  and  the  case  brought  within  the  spirit  of 
the  law  applicable  to  such  cases.^  Where  it  appears  that  the 
wife  was  the  owner  of  the  land,  and  had  the  evidence  of  her 
title  on  record,  and  the  petition  alleged  a  contract  with  the 
husband,  that  he  was  in  possession  and  exercising  acts  of 
ownership  over  the  land,  and  that  the  wife  was  personally 
cognizant  of  the  work  and. labor  bestowed,  and  the  making  of 
the  improvements  thereon,  the  facts  stated  in  the  petition  are 
insufficient.  If  it  was  intended  to  bind  the  wife  by  way  of 
estoppel,  the  facts  to  be  relied  upon  should  have  been  alleged, 
and  if  it  was  intended  to  bind  her  by  the  acts  of  her  husband 
as  her  agent,  such  agency  should  have  been  alleged.*  Evi- 
dence showing  that,  at  the  time  the  materials  for  which  the 
lien  is  sought  were  furnished,  the  respondent  was  living  with 
her  husband  in  the  building,  for  the  repairing  of  which  the 
materials  were  procured,  and  that  the  latter,  without  authority 
to  bind  his  wife,  purchased  such  materials  in  his  own  name  and 
on  his  own  credit,  and  was  individually  interested  in  having  the 
repairs  made,  not  only  falls  short  of  establishing  any  contract 

1  Geary  o.  Hennessy,  9  Bradw.  (Bl.)  non,  v.  Sholtz,  87  Penn.  481;  LootnU 

17.  V.  Pry,  91  Penn.  396. 

s  Lloyd  v.  Hibbs,  81  Penn.  806.  «  WiUon  v.  Schuck,  6  Bradw.  (111.) 

*  Schriffer  v.  Saum,  Id.  885;  Slian-  672. 
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relation  with  the  wife,  but  clearly  excludes  its  existence.^  One 
who  erects  a  building  on  land  of  a  married  woman  nnder  a  con- 
tract entered  into  by  her  husband  in  his  own  name,  and  not  as 
her  agent,  has  no  personal  claim  against  Her,  or  lien  on  the 
property,  unless  she  has  done  acts  from  which  the  law  implies 
a  promise  to  pay  on  her  part.  Mere  averments  that  the  building 
was  erected  ^^  with  the  full  knowledge,  consent,  and  approba- 
tion "  of  the  wife,  and  progressed  "  under  her  daily  view  and 
inspection/'  and  that  she  is  living  with  her  husband  in  said 
building,  claiming  it  as  a  homestead,  show  no  liability  on  her 
part.^  Again,  certain  acts  and  words  of  the  wife,  in  respect  to 
the  admission  of  workmen  into  certain  rooms  of  the  house  to 
make  measurements  for  contemplated  improvements,  and  in 
directing  teamsters  where  to  leave  materials  brought  to  the 
house,  were  held  no  evidence  tending  to  show  that  the  husband 
acted  as  her  agent  in  procuring  such  materials.^  If  the  com- 
plaint alleges  that  the  materials  were  furnished  and  work  done 
at  her  especial  request,  and  the  same  were  necessary  to  the  full 
enjoyment  of  her  property,  it  will  be  inferred,  after  verdict, 
that  these  facts  were  proved.^ 

§  106.  When  Consent  to  charge  with  Xden  mut  be  in  Writing. 
—  Where  a  statute  designates  the  particular  mode  in  which 
the  lien  may  be  created,  the  direction  defines  and  limits  the 
rights  of  mechanics  against  the  property  of  married  women. 
As  where  the  law  requires  ^'  the  consent  of  the  owner  for  the 
erection  of  the  building  to  be  in  writing,"  the  land  of  a  mar- 
ried woman  is  not  liable,  under  a  contract  made  with  her  hus- 
band, even  if  she,  during  the  erection  of  a  building  thereon, 
acquiesce  in  its  erection,  and  give  directions  in  relation 
thereto.^  So,  if  the  law  requires  that  the  contract  of  a  mar- 
ried woman  must  be  in  writing,  the  requirement  will  be  en- 
forced as  regards  the  lien  law.®  Under  a  law  which  provided 
^^  that  the  lands  of  the  wife  shall  be  liable  for  all  debts  by  her 
and  her  husband  jointly  contracted  or  created,  in  writing,  for 

^  Willard  o.  Magoon,  80  lifich.  278.  ^  Johnson  v.  Parker,  3  Dutch.  (N.  J.) 

*  Lauer  v.  Bandow,  48  Wis.  666.  289;  Bliss  v.  Patten,  6  R.  I.  380. 

*  V^right  V,  Hood,  49  Wis.  286.  <  Cameron  o.  McCuUongh,  11  B.  L 

*  Sharpe  v.  Clifford,  44  Ind.  846.  173. 
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necessaries  furnished  her  or  any  member  of  her  family/'  it 
would  be  inconsistent  with  its  manifest  import  to  subject  the 
land  of  a  wife,  upon  a  mere  implied  liability  or  even  upon  an 
express  parol  assumpsit,  to  pay  for  improvements  on  her  land 
directed  by  the  husband  or  even  by  herself.^  In  one  case  it 
was  held  that,  although  ordinarily  no  definite  bargain  was 
necessary  to  be  consummated  between  the  parties  to  secure 
the  lien,  yet  to  maintain  the  proceeding  against  the  separate 
property  of  a  married  woman  where  they  could  only  alienate 
their  estates  by  deed,  an  express  written  contract,  executed 
by  both  husband  and  wife,  and  acknowledged  by  the  latter  as 
a  married  woman,  upon  a  private  examination,  was  necessary.^ 
On  the  other  hand,  it  was  decided  where  a  married  woman's 
act  prevented  her  real  estate  from  being  '*  encumbered  except 
upon  her  written  consent  first  had,"  she  may,  nevertheless, 
by  parol,  authorize  the  lien,  because  the  lien  does  not  arise 
from  the  act  of  the  husband,  but  by  operation  of  law.  It  is 
not  created  by  the  husband's  contract,  but  has  its  origin  and 
root  in  the  statute  by  which  it  is  imposed.^  But  in  the  same 
State  it  has  lately  been  decided,  under  the  same  statute,  that 
she  cannot  by  her  oral  consent  authorize  her  husband  to 
create  a  lien  by  confessing  judgment.* 

§  107.  Purchaser  from,  entitled  to  Defence  of  Feme  Covert. — 
Although  the  privilege  of  a  married  woman  to  make  the  de- 
fence of  coverture,  like  that  of  infancy,  is  pei'sonal,  the  rule 
does  not  apply  to  the  case  of  purchasers  from  the  husband  and 
wife.  They  may  avail  themselves  of  it,  although  it  was  not 
set  up  by  her  as  a  defence,  and  judgment  by  default  was  given 
against  her  in  a  suit  to  subject  the  property  in  the  hands  of 
subsequent  purchasers  to  a  mechanics'  lien  created  before  the 
sale  at  her  instance.  It  being  a  proceeding  in  rem^  as  pur- 
chasers they  are  entitled  to  the  benefit  of  every  defence  which 
existed  in  favor  of  the  vendor,  showing  that  the  lien  attempt- 
ed to  be  enforced  was  not  valid  in  law.  As  purchasers  of 
• 

1  Fetter  v.  Wilson,  12  B.  Mon.  (Ej.)         <  Forrester  v.  Preston,  2  Pittsb.  298. 
91.  *  Finley's  Appeal,  67  Penn.  453. 

*  Berry  v.  Weisse,  2  E.  D.  Smith, 
662,  n. 
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the  property,  they  succeed  to  all  the  rights  of  the  vendors, 
and  are  entitled  to  resist  the  enforcement  of  the  lien  upon 
any  ground  which  would  have  been  available  to  the  married 
woman.  The'  question  upon  which  this  suit  depended  was 
whether  there  was  a  valid  lien  upon  the  property ;  and  if, 
for  any  reason,  sufficient  in  law,  the  lien  was  not  valid,  it 
was  competent  for  any  subsequent  purchaser  to  show  that 
fact  whenever  the  property  in  his  hands  was  attempted  to  be 
subjected  to  the  lien.^ 

i  Graj  V.  Pope,  86  Miss.  lid. 
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CHAPTER  XT. 


MINORS  AND  OTHERS. 


§  108.  BSinon. —  As  the  mechanics'  lien  arises  from  work 
done  and  materials  furnished  under  an  obligatory  contract,  if 
the  contract  be  not  binding,  the  lien  necessarily  fails.  An 
infant  is  not  bound  by  his  contract  except  in  certain  cases,  in 
which  the  erection  of  a  building  is  not  included.  A  convey- 
ance or  mortgage  by  him  of  his  real  estate  would  not  be  bind- 
ing upon  him ;  and  legislatures  are  certainly  not  to  be  pre- 
sumed to  have  intended  to  allow  him  to  encumber  his  prop- 
erty, indirectly,  by  a  contract  for  its  improvement,  when  he 
cannot  do  the  same  thing  in  a  binding  mode  by  an  instru- 
ment executed  expressly  for  the  purpose.  A  minor  who  has 
nearly  reached  his  majority  may  be  as  able,  in  fact,  to  protect 
his  interests  in  a  contract  as  a  person  who  has  passed  that 
period.  But  the  law  must  necessarily  fix  some  precise  age 
at  which  persons  shall  be  held  8uijuri$.  It  cannot  measure 
the  individual  capacity  in  each  case  as  it  arises.  It  must 
hold  the  youth  who  has  nearly  reached  his  majority  to  be  no 
more  bound  by  his  contract  than  a  child  of  tender  years ;  and 
neither  in  one  case  nor  in  the  other  can  it  permit  a  contractor 
to  claim  a  lien  against  his  property  under  the  guise  of  a  con- 
tract for  improvement.  This  would  expose  minors  to  ruin  at. 
the  hands  of  designing  men.  The  mechanic  who  erects  a 
building  must  take,  like  all  other  persons,  the  responsibility 
of  ascertaining  that  he  is  contracting  with  a  person  who  has 
reached  the  requisite  age.^  In  another  case  it  was  held  that, 
if  a  mechanic  build  a  house  on  the  land  of  a  minor  or  a  lu- 
natic, no  consent  could  be  given ;  and,  if  he  build  without  it, 

1  McCart J  o.  Carter,  49  Bl.  6S. 
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he  must  find  some  other  way  of  securing  payment  for  his 
work  and  materials  than  by  means  of  a  mechanics*  lien.' 
The  plea  of  infancy  is  good  against  a  mechanics*  lien,  as  the 
building  of  a  house  cannot  be  said  to  be  necessaries.  The 
fact  that  the  infant  held  himself  out  as  of  full  age  is  imma* 
terial.'  But  the  fact  that  no  lien  exists  under  the  mechan^ 
ics'  lien  law  is  not  conclusive  that  none  .may  exist  in  equity, 
nor  an  adverse  decision  thereunder  prevent  a  party  from 
availing  himself  of  his  privilege  before  that  tribunal.*  It 
is  within  the  province  of  the  legislature,  however,  to  sub- 
ject the  property  of  minors  to  this  lien,  as  where  ^^  owners  " 
of  property  are  defined  to  be  *^  every  person,  including  all 
ceHuis  que  trusty  &c.,  not  except  such  as  may  be  minors  over 
the  age  of  eighteen  year»,  or  married  women."  ^ 

§  109.  Ratification. —  The  receipt  of  rents  by  a  minor  after 
he  become;^  of  age  is  not  such  a  ratification  of  the  contract  as 
would  operate  to  create  a  lien  against  him.  Ratification  by 
an  adult,  of  a  contract  made  by  him  when  a  minor,  is  a  ques* 
tion  of  intention.  It  can  be  inferred  only  from  his  free  and 
voluntary  acts  or  words.  It  would  be  unreasonable  to  compel 
a  minor  to  choose  between  the  utter  abandonment  of  his 
property  and  the  creation  of  a  lien  upon  it  under  a  contract 
made  during  his  minority ;  and  to  say,  if  he  retain  the  prop- 
erty, he  ratifies  the  lien.  If  it  were  held  that  the  mere  re* 
ceipt  of  rents  amounted  to  a  ratification,  it  would  be  taking 
from  the  minor  the  protection  which  the  law  designs  to  give 
him ;  for  the  builder  might  safely  assume  that  the  minor 
would  continue  in  possession  of  his  own  property,  and  thus, 
by  ratification,  create  a  lien  which  the  statute  had  not  given 
when  the  contract  was  made.  The  builder  might  thus  make 
what  contract  he  could  with  the  minor,  under  the  assurance 
that  though  the  contract  was  not  binding,  and  the  statute 
gave  him  no  lien,  one  would  nevertheless  be  worked  out  for 
him  by  a  necessary  ratification.^ 

1  Johnton  9.  Pai^er,  8  Dutch.  (N.  J.)  209.  8o  in  the  cue  of  married  women, 
242.  Miller  v.  HoUingsworth,  88  Iowa,  224. 

*  Price  V.  Jennings,  62  Ind.  lU.  «  Tucker  v.  Gest,  46  Mo.  339. 

.     •  Coplajr  0.  O'Neil,  67  Barh.  (N.  T.)        >  McCartjr  v.  Carter,  49  IlL  68. 
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§  110.  Guardian.  —  As  a  general  rule,  a  gaardian  is  not 
authorized  to  dispose  of  the  property  of  his  ward,  except  for 
his  maintenance  and  education ;  nor  this  without  the  order  of 
an  appropriate  court.  Therefore,  where  a  guardian  advances 
money  out  of  his  own  pocket  for  the  erection  of  buildings 
upon  the  land  of  his  ward,  without  the  order  of  a  court  of 
equity,  he  cannot  icecover  the  amount  from  his  ward.^  So, 
where  a  merchant  claimed  to  be  entitled  to  a  lien  upon  prop- 
erty for  certain  improvements  placed  upon  it  under  a  contract 
with  a  guardian,  which  he  had  no  authority  to  make,  there  is 
no  ground  to  support  an  equitable  claim  against  the  property. 
The  person  who  made  the  improvements  being  fully  informed 
of  the  title  and  condition  of  the  property,  his  position  is  not 
analogous  in  any  respect  to  that  of  a  purchaser  or  bond  fide 
possessor.  He  acted  upon  the  faith  of  a  contract  which  had 
no  validity ;  and,  however  meritorious  his  claim  may  be  in  a 
moral  point  of  view,  it  does  not  come  within  any  principle 
upon  which  equity  administers  relief  in  such  cases.^ 

§  111.  Mechanics'  Lien  on  Contract  with  Gnardian.  —  No 
equitable  lien  existing  either  on  behalf  of  the  guardian  or 
party  who  has  contracted  with  him  for  the  improvement  of 
the  ward's  lands,  neither  has  a  party  a  right,  under  the  same 
circumstances,  to  the  mechanics '  lien,  unless  specially  autho- 
rized by  statute.  As  where  a  probate  court  had  no  power  to 
authorize  the  erection  of  buildings  upon  the  real  estate  of 
minors  upon  credit,  nor  did  it  undertake  to  exercise  such 
power,  and  the  guardian  nevertheless  erected  a  building  for 
which  there  were  not  sufficient  funds  to  pay,  the  mechanic 
has  no  lien  on  it ;  for,  if  a  person  deal  with  a  party  having  by 
law  but  a  limited  authority,  he  can  have  no  right  beyond 
what  the  authority  rightfully  exercised  would  confer.  So,  if 
a  probate  coui*t  grant  to  a  guardian  permission  *^  to  erect,  out 
of  the  funds  of  his  wards  a  building  upon  their  lot,  of  such 
dimensions  and  quality  as  may  suit  their  interest,''  the  author- 
ity does  not  authorize  the  guardian  to  erect  a  building  upon 
credit,  and  thereby  destroy  the  interest  of  his  wards.'  Again, 

1  HasMird  v.  Rowe,  11  Barb.  (N.  Y.)         «  Gnj  v.  Du  Uprey,  16  Cal.  lOS. 
22 ;  6  Paige,  390.  *  Pajne  v.  Stone,  15  Miss.  907. 
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where  a  law  gave  *^  a  lieu  against  the  owner  to  the  extent  of 
his  interest,  upon  a  house,  and  upon  the  land  on  which  it 
stands,  for  labor  done,"  &c.,  no  lien  could  be  acquired  by  the 
builder  of  a  house  upon  a  lot  of  land  owned  by  the  minor 
daughter  of  the  defendant,  although  the  defendant,  in  his  con- 
tract for  such  building,  claimed  to  own  the  lot ;  nor  could  he, 
as  such  guardian,  without  authority  from  a  competent  court, 
build  a  house  upon  the  land  of  his  ward,  and  charge  the  ex- 
pense upon  the  ward,  or  create  a  lien  upon  the  property  for 
the  labor  and  materials  in  favor  of  mechanics.  The  latter 
have  no  reason  to  complain,  if,  with  knowledge,  as  construc- 
tive notice  by  a  recorded  deed,  they  do  work  and  furnish 
materials  upon  a  contract  with  one  who  is  not  the  owner. 
Permission  to  erect  on  the  ward's  land  a'  building,  with  the 
right  of  removal,  could  only  in  the  above  case  be  obtained  from 
the  guardian,  which  would  be  a  contract  by  defendant  with 
himself ;  so  that  the  mechanic  cannot  claim  even  a  license  to 
erect  and  remove  the  building,  that  is  binding  on  the  ward. 
When  the  guardian  erects  a  building,  especially  a  dwelling, 
on  the  ward's  land,  it  must  be  presumed  to  be  a  permanent 
annexation ;  and  there  is  no  ground,  therefore,  on  which  the 
guardian  can  be  held  to  be  the  owner  of  the  house,  and,  not 
being  owner,  there  can  be  no  lien.  So  although  a  statute 
authorizes  a  guardian  ^^  to  keep  up  and  sustain  the  houses, 
grounds,  and  other  appurtenances  to  the  lands  of  his  ward, 
by  and  with  the  issues  and  profits  thereof,  or  with  any  other 
moneys  of  the  ward  in  his  hands/'  this  does  not  include  build- 
ing or  rebuilding  by  the  guardian,  though  a  house  may  be 
destroyed  by  fire.* 

1  Copley  V,  O'Neil,  57  Barb.  (N.  Y.)  290;  b.  c.  89  How.  Fr.  41. 
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OOKTBAOT. 


§  112.  Iden  dependant  on  Contract  bat  not  oreated  therelyy. 
—  The  creation  of  the  lien,  though  arising  by  virtue  of  ex- 
press legislative  enactment,  is  essentially  dependent  upon  the 
existence  of  contract,  express  or  implied,^  and  theobligation  of 
debt  arising  out  of  the  performance  of  its  stipulations  by  the 
mechanic.^  Thus,  where  **  every  person  who  shall,  by  contract 
express. or  implied,  with  the  owner,'*  &c.,  shall  have  a  lien,  the 
contract  relation  is  a  necessary  prerequisite,  and  in  proceed- 
ings to  enforce  a  lien  the  existence  and  terms  of  the  contract 
should  be  distinctly  and  affirmatively  proved.*  "  Whoever 
performs  labor  ...  by  virtue  of  a  contract  with  the  owner  or 
agent  thereof,'*  &c.,  shall  have  a  lien,  the  affidavit  to  the 
account  required  to  be  filed  must  show  that  it  was  performed 
by  virtue  of  a  contract  with  the  owner  of  the  building  or  with 
his  agent.*  To  allege  that  the  work  was  done  for  one  "who 
was  building  a  school  building  for  said  defendant,"  without 
alleging  that  he  was  doing  so  under  any  contract,  is  insufficient.^ 
As  the  lien  security  is  an  incident  that  follows  the  legal  lia- 
bility to  pay,  whenever  that  obligation  does  not  arise,  or 
ceases,  this  security  does  not  exist.  Hence  there  is  no  lien  on 
land  in  favor  of  a  party  who  voluntarily  performs  work  with- 
out express  or  implied   promise  of  payment;^  or  when  no 

1  McLaughlin  o.  Reinhart,  64  Md.  Clark   v.   Raymond,    27    Mich.   466 ; 

76 ;   Mochon  v,  Sullivan,  1  Montana,  V^agar  r.  Briscoe,  88  Mich.  687. 
472  ;  Dano  v.  M.  O.  &  R.  R.  R.  Co.,  27         «  Clark  v.  Schatz,  24  Minn.  900. 
Ark.  666.  »  O'Neil  v.  St.  Olaf,  26  Minn.  320. 

3  Choteau  o.  Thompson,  2  Ohio  St         «  Choteau  i*.  Thompson,  2  Ohio  St 

114;  Holmes  v.  Shands,  26  Miss.  639;  114  ;  Holmes  v.  Shands,  26  Miu.  680; 

Sodini  v.  Winter,  82  Md.  130.  Sodini  v.  Winter,  82  Md.  180. 

•  WUiard  v.  Magoon,  80  Mich.  278; 
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privity  of  contract  exists ;  ^  or  when  the  debt  is  barred  by 
the  statute  of  limitations;^  or  when  the  contract  is  void, 
being  for  the  erection  of  an  unlawful  building;  or  when 
made  by  an  agent  who  acted  with  the  knowledge  of  the  me- 
chanic adversely  to  the  rights  of  his  principal  ;^  or  when  it  is 
within  •the  statute  of  frauds.^  The  place  -where  the  contract 
is  entered  into  is  not  material.  The  lien  exists  notwithstand- 
ing it  may  be  made  out  of  a  State,  and  although  statutes  can- 
not operate  extra^-territorially.  It  is  not  the  contract  which 
creates  the  lien,  but  the  furnishing  and  use  of  materials  in 
pursuance  of  its  provisions  within  the  State.^  But  where  the 
law  does  not  make  a  contract  necessary,  it  was  held  that  it 
will  not  be  required  in  regard  to  work  done  subsequent  to 
the  passage  of  the  law  ;  as  where  it  is  provided  ^^  that  eveiy 
person  who  shall  do  and  perform  labor  upon  any  property  of 
another,**  &c.,  shall  have  a  lien." 

§  118.  Nature  of  Contraot.  —  The  contract  must  possess  all 
the  essential  elements  of  contracts  generally,  as  to  parties 
capable  of  contracting,  authority  to  contract  as  to  the  subject- 
matter,  sufficient  consideration  to  support  its  obligations,  and 
performance.  Statutes  conferring  the  right  of  lien  were  not 
intended  to  exempt  mechanics  and  others  from  the  operation 
of  established  rules  of  law  in  respect  thereto.  It  is  no  more 
hardship  on  them  that  they  should  regard  these  principles  in 
making  their  contracts  in  relation  to  building  houses  than  it 
is  in  reference  to  any  other  subject-matter.  The  term  '*  con- 
tract,*' therefore,  when  used  in  these  statutes,  is  to  be  under- 
stood in  its  legal  sense,  and  to  be  interpreted  by  the  ordi- 
nary rules  of  law.^ 

§  113  a.  Claim  moat  oome  witMn  Terms  of  Contraot.  —  Where 
the  lien  is  given  in  those  oases  in  which  '^  a  special  contract 
has  been  made  with  the  owner  or  his  agent,'*  and  complainants 
sold  lumber  to  a  railroad  company  through  the  defendant,  who 

1  GrofPv.  Eiden,  63  Wis.  543;  Rob-  «  Loonie  v.  Hogan,  6  Seld.  (N.  Y.) 

eru  r.  Gates,  64  111.  874.  486. 

s  Yeatea  r.  Weeden,  6  Buah  (Ky.),  *  Gaty  r.  Casey,  16  HI.  189. 

438.  •  AlTord  v,  Hendrie,   2  Montana, 

>  Allen  V.  Ogden,  1   Wash.  C.  a  122. 

174.  T  Siblej  r.  Casey,  6  Mo.  161 
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was  their  agent,  but  failed  within  the  statutory  limitation  to 
enforce  their  lien,  and  the  agent  used  a  part  of  the  lumber  thus 
sold  in  building  houses  on  his  own  land,  it  was  held  that,  the 
railroad  company  failing  to  pay  for  the  lumber,  the  complain- 
ants had  no  mechanics*  lien  on  the  agent's  land  to  secure  the 
payment  for  the  same.^  An  owner  proposed  to  a  material-man 
of  a  sub-contractor,  that  if  the  latter  would  furnish  a  specified 
quantity  of  lumber  he  would  pay  a  specified  sum.  The  propo- 
sition was  accepted,  and  the  owner  paid  the  stipulated  sum, 
which  was  less  than  the  value  of  the  lumber.  Held,  that  the 
material-man  was  not  entitled  to  a  lien  for  the  balance  under 
a  section  of  a  law,  giving  a  lien  for  materials  furnished  by 
direction  of  the  owner.* 

§  114.  Contraots  need  not  be  Express,  nnless  required  by  Stat- 
ute. —  The  contract  for  building  a  house  need  not,  at  common 
law,  have  been  either  by  express  agreemeijt  or  in  writing ;  and 
it  may  be  asserted  that,  unless  some  provisions  appear  in  the 
statute  requiring  it,  a  verbal  contract,  either  express  or  im- 
plied, will  be  sufficient.^  Thus  a  statute  declared  that  ^*  any 
person  who  shall  hereafter,  by  virtue  of  any  contract  with  the 
owner  of  any  building,'*  &c.,  shall  have  a  lien ;  the  contract 
provided  for  might  be  either  verbal  or  written,  express  or 
implied.*  "  Any  person  who  shall  perform  labor  or  furnish 
materials,  ...  for  erecting  any  house,  ...  by  virtue  of  a  con- 
tract or  agreement  with  the  owner,'*  &c.,  shall  have  a  lien ; 
this  contract  need  not  be  express,  it  may  be  implied  from  the 
acts  of  the  parties.  Where  work  is  ordered  for  a  building, 
and  is  done,  the  law  raises  a  promise  to  pay  for  it,  there  being 
a  complete  contract  between  the  parties.*^  Where  sub-con- 
tractors had  the  right  to  notify  owner  of  their  claims,  and 
"the  owner  of  the  building  is  hereby  made  liable  for  the 
amount,  if  indebted  to  the  employer,"  &c.,  it  was  considered 

i  Gillespie    V,    Stanton,    8    Baxt.  Woollen  M.  Co.,  8  Oreg.  627 ;  Knapp 

(Tenn.)  284,  v.  Brown,  11  Abb,  Pr.  h.  b.  HS  ;  Spen- 

»  Crane  v.  Genin,  60  N.  Y.  127.  cer  v.  Barnett,  36  N.  Y.  94 ;  Meehan  o. 

>  Holmes  v.  Shands,  26  Miss.  680 ;  Willtama,  86  How.  (N.  Y.)  78. 

Merch.  &  Mech.  Sayingn  Bk.  v.  Dash-  »  Hazard  Pow.  Co.  v.  Loomia,  2Dii- 

iell,  25  Gratt.  (Va.)  616.  ney  (Cin.),  644. 

«  Dalles   L.   &  M.  Co.   v.  Wasco 
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immaterial  whether  the  liability  of  the  owner  to  the  contrac- 
tor was  upon  a  special  or  an  implied  contract  to  pay  what  the 
service  was  worth.^  ^^  In  all  cases  where  any  contract  shall 
be  made  between  any  proprietor  or  lessor  of  any  tract  of  land 
or  town  lots  on  the  one  part,  and  any  other  person  on  the  other 
part,  for  the  erection/'  &c.,  a  lien  may  exist  thereunder,  either 
by  special  or  implied  contract,  against  the  party  receiving  the 
benefit.  If,  without  any  special  contract,  a  party  receive  the 
labor  or  materials  of  another  about  his  building,  he  is  respon- 
sible to  that  person  ;  and  this  statute  gives  the  right  of  lieu  in 
such  case  in  his  favor.^  Again,  where  the  lien  is  given  "  un- 
der or  by  virtue  of  a  contract  with  the  owner,"  the  contract 
need  not  be  express  or  in  writing,  but  may  be  oral  or  implied. 
And  the  fact  that  it  was  in  writing  would  not  exclude  parol 
evidence  to  show  the  purpose  for  which  the  materials  included 
in  the  contract  were  used.^  So,  an  allegation  that  work  was 
done  with  the  knowledge,  consent,  and  approbation  of  the 
owner  is  sufficient  to  support  the  lien,  if  the  proper  statutory 
steps  have  been  taken.^  In  another  case  it  was  said,  although 
the  law  contemplates  a  contract,  it  is  not  incumbent  to  estab-' 
lish  the  fact  that  there  was  an  express  antecedent  contract 
made  with  respect  to  the  exact  quantity  of  work  to  be  done. 
In  the  absence  of  evidence  of  such  express  contract,  the  char- 
acter of  the  account,  the  time  within  which  the.work  was  done 
or  the  materials  were  furnished,  and  the  object  of  the  work 
or  materials,  may  afford  proper  grounds  for  the  presumption 
that  the  work  was  done,  or  the  materials  were  furnished,  with 
reference  to  an  understanding  from  the  commencement,  that 
such  work  should  be  done  or  materials  furnished  if  required 
by  the  builder.*  A  stronger  case  than  any  of  the  foregoing 
is  where  a  lien  was  given  upon  condition  that  "  a  special  con- 
tract with  the  owner  of  the  lot "  was  made  by  the  mechanic  ; 
and -it  was  declared  that  nothing  more  was  required  than  an 
employment  and  undertaking  to  do  the  work  to  fulfil  this  re- 

»  Gllman  v,  Gard,  29Ind.  201.  *  Wheeler  p.  Hall,  41  Wis.  447. 

*  Holmet  V.  Sbands,  26  Miss.  689 ;        *  Barnes   v.   Thompson,    2    Swan 
27  Bliss.  40.  (Tenn.),  616 ;  AJky  v.  Lanier,  1  Coldw. 

*  Neilson  o.   Iowa  E.   B.  Ca,  61  (Tenn.)  640. 
Iowa,  184.  , 


200  MECHANICS'  LIEN  ON  BBAL  PBOPEBTT. 

quirement ;  that  the  object  of  the  legislature  being  to  secure 
an  industrious  class  of  the  community  the  benefit  of  their  lat- 
her, the  act  should  be  so  construed  as  to  carrj-  out  this  laudable 
purpose,  and  should  not  be  defeated  by  a  too  rigid  construc- 
tion of  the  language  employed.^  So,  where  an  owner  gave 
notice  to  a  contractor,  as  he  might  do  under  their  contract, 
that  he  would  finish  the  work  in  consequence  of  the  latter's 
failure,  he  affirms  instead  of  annulling  the  contract,  and  what- 
ever is  due  contractor  after  recoupment  for  dami^s,  a  lien 
against  the  owner  will  exist  therefor  in  favor  of  sub-con- 
tractors.^ 

§  114  a.  When  PenniMion  by  Owner  to  boUd  takes  the  Place  of 
Contraot.  —  In  consequence  of  occasional  injustice  done  the 
mechanic  by  a  lessee  or  vendee  in  possession  under  a  cour 
tract  of  purchase,  making  improvements  on  the  land  and  then 
subsequently  forfeiting  his  interest  therein  by  reason  of  non- 
compliance with  his  covenants,  and  the  lessor  or  vendor, 
resuming  possession  of  the  land  in  an  improved  condition 
without  being  liable  to  pay  for  the  buildings  erected,  it  has 
been  enacted  by  several  of  the  States,  that  if  an  owner  permits 
a  party  to  build,  he  shall  be  responsible  to  the  mechanics  for 
their  labor  and  materials.^  Thus,  under  a  statute  which  gives 
a  lien  *^  for  labor  and  materials  furnished  for  buildings,  by 
virtue  of  any  contract  with  the  owner,  or  any  person  permitted 
by  the  owner  of  lands  to  build  thereon,"  the  owner  con- 
tracted to  sell  certain  premises  to  A.,  with  the  condition  that 
the  latter  should  erect  buildings  thereon,  the  owner  loaning 
him  the  money  for  that  purpose,  and  reserving  the  right  to 
retain,  from  the  advances  agreed  upon,  the  amount  of  any 
unsatisfied  mechanics'  lien.  The  mechanic  filed  a  lien  for 
work  upon  the  buildings,  done  under  a  contract  made  with- 
A.  The  owner  foreclosed  the  contract,  sold  the  property, 
and  bid  it  in.  In  an  action  to  foreclose  the  lien,  it  was  held 
that,  as  the  owner  permitted  the  contract  under  which  the 
work  was  done,  he  subjected  his  lien  for  the  purchase-money 
to  the  mechanics'  lien,  and  upon  foreclosure  took  title  subject 

1  Trustees  Ger.  Luth.  Gh.  v.  H«ise»        «  MmrjAy  9.  Buckman,  06  N.  Y.  207. 
44  Md.  454.  .  *  See  sections  90,  91. 


OONTBACT.  201 

to  8Uoh  lien.^  Again,  where  a  lien  is  given  on  land,  when 
the  building  is  erected  with  ^^  permission  of  the  owner/'  one 
who  has  performed  labor  for  a  contractor  in  the  erection  of  a 
building  will  be  presumed  to  have  done  so  with  the  consent 
of  the  owner,  in  the  absence  of  proof  of  any  objection  on  his 
part.'  The  owners  let  premises,  and, ''  as  part  of  the  consider- 
ation of  the  letting,"  the  improvements  were  to  revert  to  the  les- 
sors, and,  in  default  of  performance  of  covenants,  the  premises 
were  to  revert  to  lessors.  Lessors  saw  the  buildings  being 
erected.  Held,  that  the  lessee  was  permitted  by  the  owners  to 
erect  within  the  above  law,  and  were  responsible.  The  notice 
of  lien  need  not  allege  the  permission  specifically ;  this  is  a  fact 
»to  be  alleged  in  the  complaint,^  But  a  mere  verbal  contract 
to  sell  land  to  another  is  not  such  a  ^^  permission  "  to  the  party 
purchiising  as  will  make  the  owner's  estate  liable  under  a 
statute  that  renders  his  land  liable  to  a  lien  when  he  has  given 
permission  to  another  to  build.^  A  lien  law  declaring  "  that, 
for  the  pui*poses  of  the  act,  any  person  who  may  have  sold  or 
disposed  of  lands  upon  an  executory  contract  of  purchase, 
contingent  upon  the  erection  of  the  buildings  thereon,  sbaill 
be  deemed  the  owner,  and  the  vendee  the  contractor,"  does 
pot  change  the  actual  relation  between  the  vendor  and  ven- 
dee, or  vary  their  legal  rights  as  to  each  other,  or  to  third  per- 
sons, except  for  the  purposes  of  the  lien  authorized  by  it.^  • 

§  115.  Contract  need  not  be  in  "Writing.  —  Illustrative  of 
the  other  proposition  contained  in  a  preceding  section,  that 
the  contract  for  building  need  not  be  in  writing  unless  re- 
quired by  statute,  we  find  that  where  the  words  of  the  law 
were  *'  that  in  all  cases  when  any  contract  shall  be  made  be- 
tween any  proprietor  or  lessor  on  the  one  part,  and  any  other 
person  on  the  other  part,"  it  has  been  held  that,  as  the  statute 
does  not  in  express  terms  require  the  contract  to  be  written, 
there  is  no  reason  such  a  condition  should  be  insisted  upon  by 
the  court.  Writing  is  rarely,  if  ever,  necessary  to  the  valid- 
ity of  a  contract,  unless  by  virtue  of  statutory  provision.^ 

1  Hackett  v,  Badefta.  03  N.  Y.  476.  »  Schuyler  v.  Hay  ward,  67  N.  T. 

«  Wheeler  v.  Scofield.  67  N.  Y.  811.  268. 

»  Barkitt  v.  Harper,  79  N.  Y.  278.  «  Harrigon    v,    Breeden,   7   How. 

«  CoDkiin  9.  Bauer,  62  N.  Y.  620.  (Min.)  67a 
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The  words  of  another  statute  were :  any  person  who  shall 
actually  perform  labor  in  erecting,  &c.,  any  building,  &c., 
'*  by  virtue  of  any  agreement  with  or  consent  of  the 
owner  thereof/'  &c.,  shall  have  a  lien ;  it  is  not  essential 
that  the  agreement  should  have  been  in  writing.  The 
owner's  consent  to  the  application  of  labor  in  ei'ecting  the 
•  building  is  a  necessary  implication  from  an  agreement  to  pay 
for  that  work,  upon  its  completion,  a  stipulated  compensa- 
tion.^ So  it  is  not  necessary  the  agreement  should  be  in 
writing  when  it  may  be  created  "by  reason  of  any  contract, 
express  or  implied.''  ^  A  lien  law  which  clearly  provides  for 
the  enforcement  of  liens  where  no  written  contract  has  been 
made  will  be  enforced,  although  in  another  portion  of  the 
law  claims  on  written  contracts  are  expressly  provided  for.' 
Where  a  code  provided  that  "  every  person  who,  by  virtue  of 
a  contract  with  the  owner  of  a  piece  of  land,  performs  work 
or  furnishes  materials,  has  a  lien,"  the  contract  need  not  be  in 
writing,  or  even  proved  by  direct  and  positive  testimony.*  In 
cases  where  writing  is  not  necessary,  the  value  of  the  written 
contract  is  no  otherwise  material  than  as  it  furnishes  proof  of 
the  request  of  the  owner  to  have  the  work  done,  or  as  ascer- 
taining its  terms.^  There  may  be  cases,  however,  where  no 
written  contract  is  required  between  parties  acting  suijuris^ 
and  yet,  by  special  enactment,  persons  under  disability  are  to 
contract  in  writing  or  under  other  formalities.  When  such 
law  exists,  the  right  of  the  mechanic  to  a  lien  can  only  arise 
upon  a  compliance  with  these  requirements ;  as  where  a  wife 
can  only  deal  with  her  property  by  written  contract,  and  privy 
examination  apart  from  her  husband.®  So,  where  a  contract 
is  required,  at  the  time  the  cause  of  action  accrues,  to  be  in 
writing  to  fix  a  lien  for  labor,  it  cannot  arise  out  of  a  verbal 
onej 

§  116.  Special   Contract  with   Third  Persons.  —  But   where 
the  materials  or  labor  is  bestowed  by  contract  with  a  third 

1  Whitford     v.    NeweU,  2    Allen         *  Cotes  v.  Shorey,  8  Iowa,  416. 
(Mass.),  424.  «  Butler  v.  Rivers,  4  R.  I.  38. 

2  Busfield    V.    Wheeler,  14   Allen         >  Berry  v.  Weisse,  2  E.  D.  Smith 
(Mass.),  130.  (N.  T.).  662,  n. 

>  Barber  v.  Reynolds,  44  Cai.  682.  7  Hair  v.  Blease,  8  Rich.  (S.  C.)  63. 
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person,  and  on  his  own  account,  such  person  being  under  con- 
tract with  the  owner  of  the  property  to  do  the  work  and  fur- 
nish the  materials,  there  is  no  liability  on  the  part  of  the 
owner,  except  to  the  party  with  whom  he  contracted.  His 
implied  liability,  that  would  arise  generally  from  his  receiving 
value  from  the  party  furnishing  it,  is  taken  away  by  the 
special  contract  he  has  made,  and  particularly  by  the  express 
contract  which  that  party  has  made  with  the  person  with 
whom  the  owner  of  the  property  has  contracted  to  complete 
the  work.  If  he  contracted  expressly  with  the  owner  of  the 
property,  there  could  be  no  question  of  the  owner's  responsi- 
bility. If  he  performed  the  labor  or  furnished  the  materials 
without  knowledge  of  a  contract  between  the  owner  and 
another  who  was  engaged  in  it,  and  under  no  contract  with 
that  person,  the  owner,  receiving  the  benefit  of  his  labor  and 
materials,  would  be  liable  to  him  for  the  value.  But  if,  with 
a  knowledge  of  the  contract  between  the  owner  and  the 
original  employee,  he  does  work  or  supplies  materials,  or  if  he 
does  so  under  a  separate  contract  with  the  employee  and  on 
his  account,  it  is  clear  that  he  has  no  claim  against  the  owner 
of  the  property.  It  was  said  that  in  the  one  case  he  must 
suffer  by  his  folly ;  in  the  other,  he  must  abide  by  his  con- 
tract. By  the  general  law  of  contracts  he  would  have  no 
claim  against  the  owner  und^r  such  circumstances ;  and  these 
statutes  do  not  intend  to  give' a  lien  except  where  there  is  a 
legal  demand.^  At  one  time  in  the  history  of  this  law  in 
Pennsylvania,  it  was  held,  the  lien  was  not  secured  to  the 
builder  if  there  was  a  special  contract  with  the  owner,  under 
the  supposition  that  the  builder  in  such  case  should  provide 
his  own  security.^  These  decisions  were  a  surprise  to  the 
profession,  acted  almost  as  a  nullification  of  the  law,  and  were 
followed  by  an  act  of  its  legislature  extending  the  lien  to  all 
cases  of  contract.^ 

§  117.  laen   may  be  waived  by  Contraot.^  -—  This  right  of 

1  Holmes  v,  Shands,  26  Mibs.  689 ;         *  Lay  v.  Millette,  1  Phila.  613 ;  Ras- 

27  Miss.  40.  seU  v.  Bell,  44  Penn.  47. 

*  Haley  v,  Proater,  8  Watts  &  S.         ^  This  section  was  cited  witli  appro- 

(Penn.)    184;    Witman    v.    Walker,  bation  in  McMurray  v.  Brown,  91 U.  S. 

9  Watts  &  S.  188;  Hoatz  v.  Patterson,  266. 
5  Watto  &  6.  587. 
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lien,  like  others  secared  to  parties  for  their  own  protection, 
may  be  surrendered  by  their  agreements,  either  expressed 
or  necessarily  implied.  Where  the  rights  and  responsibilities 
are  defined  by  a  bargain,  neither  is  at  liberty  to  claim  any- 
thing beyond  the  terms  of  it.^  Thus,  a  statute  creates  no 
lien  where  the  parties,  by  their  contract,  provide  for  a  dif- 
ferent security  upon  the  same  land  for  the  same  debt  which 
the  lien  would  otherwise  secure.  Thus,  a  mortgage  is  a  species 
of  security  entirely  inconsistent  with  the  idea  of  a  mechanics' 
lien  upon  the  same  land  as  a  security  for  the  same  debt.'  But 
this  intention  must  plainly  appear.  Consequently,  a  lien  may 
be  enforced  for  labor  performed  in  the  erection  of  a  house 
under  the  employment  of  one  who  has  agreed  with  the 
owner  of  land  to  erect  the  house  thereon,  and  to  pay  and  dis* 
charge  all  claims  for  labor  and  materials  furnished  and  used 
in  the  erection  thereof,  so  that  there  shall  be  no  liens  upon 
the  premises.^  So  where  a  contractor  stipulated  that  no  other 
person  or  sub-contractor  should  file  a  lien,  it  nevertheless  did 
not  prevent  the  contractor  from  filing  a  lien  to  secure  him- 
self.^ Nor  will  the  execution  of  notes  for  the  payment  of  the 
work,  upon  a  settlement  of  the  account  and  extension  of  the 
time  of  payment,  have  the  effect  to  avoid  the  lien,  unless  it 
further  appear  such  was  the  intention  of  the  parties.* 

§  118.  Contract  need  not  atipnlate  for  Lien.^  —  Where  the 
statute  contains  no  other  provision  than,  upon  a  contract  for 
labor  being  performed,  the  mechanic  shall  have  a  lien,  it  is 
evident  that  the  lien  is  independent  of  the  express  terms  of 
the  contract,  and  follows  as  a  right  given  by  statute  upon  the 
performance  of  the  labor  as  condition  precedent.  It  is  there- 
fore not  necessary  that  it  should  be  expressly  understood  that 
the  artisan  is  to  have  a  lien  for  his  work  and  materials.  In 
fact,  such  a  contract  is  seldom  made,  nor  does  the  law  contem- 
plate it  in  order  to  make  the  lien  effectual.^    The  builder,  in 

1  Haley  r.  Prosser,  8  Watts  &  S.         *  Young  v.  Lyman,  9  Penn.  449. 
(Penn.)  133.  ^  Montandon  v,  Deas,  14  Ala.  v,  B, 

s  BarrowB  v.  Baughman,  9  Mich.  38. 
213.  '  Tills  section  was  cited  with  appro- 

*  Mulroy    v.    Barrow,     11    AUen  bation  in  McMurray  v.  Brown,  91 U.  S. 

(Mass.),  162.  266. 

Y  Jones  p.  Swan,  21  Iowa,  181. 
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the  absence  of  express  f^eement  to  the  contrary,  is  supposed 
to  contract  on  the  basis  of  the  law  which  secures  it.^  In  an- 
other case,  it  was  held  to  the  same  effect  to  be  no  objection  to 
the  validity  of  a  lien  claim,  that  it  does  not  appear  that  the  ma- 
terials were  furnished  upon  the  faith  of  any  lien  to  be  created 
thereby.^  The  lien  does  not  arise  out  of  a  special  contract  by 
parties  stipulating  for  it,  but  by  performance  of  work  where 
the  statute  secures  it  thereby.'  It  is  the  creature  of  statute. 
It  exists  on  certain  conditions  independent  of  any  special 
contract  for  the  lien.^  In  still  another  case,  where  the  law 
expressly  provided  that  ^*  such  lieu  shall  not  attach  unless  the 
contract  is  made  in  writing  and  signed  by  the  owner  of  the* 
land  and  recorded  in  the  registry  of  deeds/'  from  this  provision 
it  is  clear  that  the  contract  should  be  in  writing ;  and  if  the 
owner  be  then  capable  of  giving  a  lien  on  the  fee  or  any  less 
estate  in  the  premises  described  in  the  contract,  it  will  be  so 
intended,  although  not  so  expressed  in  the  terms  of  the  agree- 
ment, because  the  statute  gives  such  force  and  effect  to  the  acts 
of  the  parties.  When  the  owner  of  real  estate,  or  of  any  right 
therein,  makes  a  written  contract  for  the  erection  or  repair  of 
houses  thereon,  it  is  presumed  that  he  makes  it  with  refer- 
ence to  existing  laws,  and  with  the  intention  to  confer  upon 
the  person  with  whom  he  contracts  all  the  rights  which  these 
laws  create  under  his  contract.  Among  tliese  is  the  lien  on 
real  estate.  This  right,  therefore,  must  be  taken  to  have  been 
in  contemplation  of  both  parties  when  the  contract  was 
made.^  So,  persons  performing  work  or  furnishing  materiiils 
are  prima  fade  entitled  to  the  lien,  unless  it  is  shown  that 
they  looked  to  the  pei-sonal  responsibility  of  their  employer 
alone  ;  and  parties  resisting  the  lien  of  those  prima  fade  en- 
titled are  bound  to  repel  the  presumption.®  The  contract  be- 
ing established  and  the  performance  of  such  work  thereunder 
as  is  contemplated   by  the  statute,  the  right   to  the  lien 


1  Hftley  V.  Prossen  B  Watts  &  a  *  Ehlen  «.  EMer,  61  Miss.  496. 

(Penn.)  183.  «  Howard  v.  Veazie,  8  Gray  (Aiass.), 
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becomes  simply  a  question  of  law  for*  the  decisioa  of  the 
court.^ 

§  119.  When  Contract  muat  be  Definite  in  its  Terms.  —  When 
it  appears  from  the  provisions  of  the  law  creating  the  lien  that 
a  contract  more  precise  than  that  arising  on  an  implied  as* 
sumpsit  is  contemplated,  it  must  be  accordingly  more  definite 
in  its  terms.  Thus,  under  a  statute  which  provides  that  ^*  any 
person  to  whom  any  money  shall  be  due  for  labor  and  materi- 
als expended  in  the  erection,  &c.,  of  any  building,  by  virtue 
of  any  contract  with  the  owner  thereof,  or  other  person 
having  authority  to  contract  for  such  labor,  shall  have  a  lien 
to  secure  the  payment  of  such  money,  not  exceeding  the 
amount  of  said  contract  upon  such  building,"  &c.,  a  contract 
*'  to  do,  perform,  and  expend  labor  in  the  erection,"  &c.,  of  a 
house  at  a  certain  rate  by  the  day,  is  too  indefinite  and  uncer- 
tain, both  as  to  the  period  of  its  duration  and  the  objects  and 
purposes  to  be  accomplished.  There  is  no  limitation  in  it  of 
time  within  which  the  labor  to  be  furnished  is  to  be  continued, 
or  within  which  it  may  be  terminated,  and  nothing  precise 
and  certain  as  to  the  objects  upon  which  the  labor  may  or 
shall  be  expended.  It  may  be  applied  either  to  the  erection 
of  a  new  house  or  the  repair  of  an  old  one  which  already  ex- 
ists, or  to  the  erection  or  repair  of  one  or  many  out-buildings 
on  the  land.  In  both  of  these  respects  the  contract  is  Vague 
and  indeterminate.  Such  an  agreement  is  a  mere  stipulation 
for  the  employment  of  a  mechanic,  and  of  such  other  work- 
men as  he  should  have  in  his  service,  by  the  day,  for  an  indefi- 
nite period,  and  until  one  or  the  other  of  the  parties  should 
choose  to  stop  the  further  continuance  of  any  work,  or  other- 
wise bring  the  contract  to  a  close.  This  is  not  such  a  contract 
as  will,  although  labor  has  been  actually  performed  by  the 
contractor,  and  has  also  been  expended  and  supplied  by  him 
by  the  services  of  other  persons  in  his  employment  and  work- 
ing on  his  account,  create  a  lien  upon  real  estate  for  the  entire 
amount  of  money  which  may  have  thus  been  earned.  The 
statute  provided,  among  other  things,  that  any  person  to 
whom  money  shall  be  due  for  labor  expended  in  the  erection 

1  Smith  V.  Coe,  20  N.  Y.  666. 
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or  repair  of  a  building,  shall  have  a  lien  upon  the  building, 
and  the  lot  of  land  on  which  it  stands,  for  his  security,  to  an 
amount  ^^  not  exceeding  the  amount  of  the  contract."     This 
plainly  shows  that  the  contract  under  which  a  lien  may  arise 
must  be  of  such  character,  and  upon  such  terms  and  stipu- 
lations between  the  parties,  that  the  amount  which  may  be 
earned  under  it  may  in  some  way  be  ascertained  and  deter- 
mined with  certainty.     It  must  be  so,  because  such  a  conclu- 
sion is  indispensable  to  define  and  fix  the  rights  of  the  parties. 
It  is  thus  to  be  ascertained,  on-  the  one  hand^  to  what  amount 
the  contractor  for  labor  may  insist  upon  establishing  an  en- 
cumbrance upon  the  land,  and,  on  the  other,  within  what 
limits  the  owner,  or  any  subsequent  party  in  interest,  may 
insist  upon  its  being  restrained.    The  contract,  then,  which  will 
enable  the  contractor  to  fix  and  maintain  a  lien  upon  real  es- 
tate, must  be  in  express  terms  and  for  the  accomplishment  of  a 
definite  purpose.     It  would  undoubtedly  be  sufficient,  if  it 
provided  for  any  designated  object,  such,  for  instance,  as  the 
erection  of  a  dwelling-house,  the  repair  of  the  whole  or  of  any 
definite  part  of  a  building  to  be  completed  within  a  specified 
time  and  at  a  fixed  and  stipulated  price,  or  for  a  sum  to  be 
ascertained  by  computation,  allowing  for  the  labor  actually 
expended  at  an  agreed  rate  of  compensation  for  each  day's 
labor.     But  in  some  way  or  other  it  must,  under  this  statute, 
be  made  so  definite  and  certain,  that  the  amount  which  may  be 
earned  and  become  due  upon  a  performance  of  its  stipulations 
will  not  be  wholly  without  limitation,  both  as  to  that  which  is 
to  be  done  and  the  time  during  which  the  labor  is  to  be  con- 
tinued.    A  contract  for  mere  day's  work  is  not  of  this  charac- 
ter.^   Under  a  similar  law,  "  any  person  who  shall  actually 
perform  labor  in  erecting  ...  by  virtue  of  any  contract  with 
the  owner  thereof  .  .  .  shall  have  a  lien,"  a  contract  to  build 
a  house  at  a  certain  price  by  the  day,  employing  such  help  as 
the  contractor  may  deem  necessary  and  at  such  prices  as  he 
may  deem  reasonable  and  proper,  was  held  to  be  too  indefi- 
nite to  give  a  lien.^    In  a  later  case,  however,  in  the  same 

1  Wilder  v,  French,  9  Gray  (Mass.),        >  Sanderson  v.  Taft,  6  Gray  (Biass.), 
893.  63S. 
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State,  it  was  held  jthat  where  the  lien  is  given  for  labor  per^ 
formed  iu  the  erection  of  a  building  by  virtue  of  an  agreement 
with,  or  by  consent  of,  the  owner  of  such  building  or  struc- 
ture, or  of  any  person  having  authority  from,  or  rightfully 
acting  for  such  owner  in  procuring  such  labor,'*  shall  have  a 
lien,  a  general  employment  of  a  carpenter  by  a  contractor,  to 
work  in  getting  out  finish  for  a  building  at  day's  wages  to  be 
afterwards  fixed  is  a  sufficiently  definite  contract  to  secure  a 
lien.^  Where  the  law  contemplated  a  contract  between  the 
owner  and  the  mechanic,  and  *the  mechanic  testified  that  he 
did  not  erect  the  mill  by  contract,  but  worked  by  the  day, 
he  is  not  entitled  to  a  lien.^  When  a  mechanics'  lien  could 
not  be  created  on  real  estate  unless  there  was  a  complete 
contract  iu  writing,  signed,  acknowledged,  and  recorded,  it 
cannot  be  enforced  against  lands  of  which  there  is  no  written 
identification  in  the  agreement  for  the  work.^ 

§  120.  Express  and  Implied  ContractB  —  Case  of  Bub-contrao- 
tois.  —  There  has  been  a  stricter  rule  of  interpretation  adopted 
when  a  lien  is  claimed  by  a  sub^con tractor  or  persons  employed 
by  the  contractor,  than  when  the  contract  exists  directly  be- 
tween the  owner  and  his  employee.  Thus,  a  law  was  passed 
that  ^^  any  person  who  shall  actually  perform  labor  ...  by 
virtue  of  any  contract  with  the  owner,  or  other  person  who 
has  contracted  with  the  owner,  shall  have  a  lien  to  secure  the 
payment  of  the  wages  due,"  it  was  decided  there  must  be  an 
express  contract  entered  into  before  the  commencement  of 
the  work,  and  not  a  claim  arising  from  an  implied  contract  in 
order  to  give  the  workman  a  lien.  In  discussing  the  grounds 
of  their  decision,  the  court  said :  Such  a  lien  is  of  a  novel  and 
extraordinary  character,  in  rendering  the  owners  of  real 
estate  liable  to  have  their  property  sold,  not  only  to  enforce 
the  performance  of  their  own  contracts,  but  also  to  secure  the 

• 

fulfilment  of  contracts  to  which  they  are  neither  party  nor 
privy.  Such  statutes  should  be  construed  strictly,  not  only 
because  they  ai*e  in  derogation  of  common  law,  but  also  in 
order  to  prevent  the  hardship  and  injustice  which   might 

1  Wilson  V.  Sleeper,  181  Mags.  177.  •  HsmiDODd  o.  Wells,  46  Mich.  IL 

>  Mjers  v.  Buchanan,  40  Miss.  420. 
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Tosait  from  too  gxeat  latitude  in  their  interpretation.  Besides, 
it  would  lead  to  great  uncertainty  and  confusion  in  titles  to 
real  estate,  and  to  collusion  and  fraud  in  the  settlement  of 
accounts,  if  liiena  were  aDowed  to  accrue  upon  implied  con- 
tracts which  are  necessarily  unliquidated,  and  which  in  them* 
selves  contain  no  certain  elements  by  which  their  amount 
can  be  ascertained  and  adjusted.  But,  by  making  an  express 
contract  the  basis  of  a  lien,  the  owner  of  real  estate  can  always 
readily  ascertain  the  extent  of  his  own  liability ;  and  a  con- 
tractor, in  case  of  his  own  insolvency,  would  have  no  oppor- 
tunity of  increasing  the  claim  for  services  by  collusion  with 
the  laborer  or  mechanic,  when  it  was  to  become  a  charge 
on  the  estate  of  his  employer,  beyond  the  amount  he  was  to 
be  personally  liable  in  case  he  had  satisfied  the  claim.  So 
where  an  act  clearly  implies  that  the  contract  is  to  be  a  distinct 
act,  as  by  providing  ^^  that  nothing  therein  shall  be  so  con- 
strued as  to  affect  any  mortgage  actually  existing  and  duly 
recorded  prior  to  the  date  of  the  contract,  under  which  the 
lien  is  claimed,"  it  must  be  an  express  contract  and  not  a 
claim  arising  under  an  implied  contract,  which  from  its  nature 
cannot  have  the  essential  element  of  a  fixed  date  or  certain 
amount,  but  must  accrue  from  time  to  time  as  the  services  are 
rendered.  It  would  be  an  anomaly  in  legal  langus^e  to  speak 
of  the  date  of  an  implied  contract  for  services  rendered.^ 
Again  where  the  law  gives  a  lien  to  ^^  any  person  who  by 
virtue  of  any  contract  with  the  owner  thereof,  or  his  agent, 
or  a  person  who  in  pursuance  of  an  agreement  with  such  con^ 
tractor,  shall,  in  conformity  with  the  terms  of  said  contract, 
furnish  materials  in  building  any  house,"  it  does  not  extend 
to  persons  furnishing  lumber  on  an  implied  assumpsit,  but 
only  when  the  materials  have  been  delivered  in  pursuance  of 
a  previously  existing  express  contract.  In  defence  of  the 
propriety  of  this  law  the  court  expressed  itself,  that  there  is, 
in  fact,  no  necessity  that  the  lien  should  be  extended  beyond 
this ;  for  where  the  materials  are  furnished  either  to  the  owner 
or  building  contractor  without  any  existing  contract,  he  may 
require  pajrment  as  he  furnishes  them.    He  is  under  no  obli- 

1  Parker  v.  AnthoDy,  4  Gray  (Maaa.),  289. 
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gation  to  furnish  any,  only  as  he  receives  his  pay  as  he  goes 
along.  Where  the  evidence  shows  that  the  owner  was  build- 
ing a  house,  and  the  material- man  delivered  to  him  a  certain 
quantity  of  lumber  which  was  used  by  him  in  the  erection  of 
his  building,  the  only  liability  of  the  owner  is  one  of  implied 
assumpsit.  It  will  not  do  to  imply  a  previously  existing 
contract  from  the  fact  that  the  materials  are  furnished.  It  is 
true  the  law  will  raise  an  implied  assumpsit  to  pay ;  but  it 
will  not  go  so  far  as  to  raise  the  presumption  that  they  were 
furnished  in  pursuance  of  a  previously  existing  contract  to 
furnish  them.^  Under  the  civil  code  of  Louisiana,  which  re- 
quires the  agreement  to  be  reduced  to  writing  and  registered 
when  the  claim  is  over  a  certain  sum,  these  requirements  are 
essential.^ 

§  121.  Wlieii  Contract  most  be  recorded. —  So  if  a  statute 
require,  by  words  or  necessary  implication,  either  an  express 
contract  or  that  it  shall  be  reduced  to  writing  and  recorded, 
they  are  essential  to  the  creation  of  the  lien.^  As  where  ^'  no 
lien  shall  attach  unless  the  contract  is  in  writing  and  record- 
ed.'' The  record,  which  is  thus  made  an  indispensable  con- 
dition of  its  existence  and  validity,  by  a  necessary  implication 
limits  and  determines  its  effect  and  consequences,  and  makes 
the  contract  which  sustains  it  unaltemble  by  the  parties. 
When  it  is  thus  legally  established,  it  secures  the  laborer  for 
whatever  he  earns  in  the  faithful  performance  of  the  obliga- 
tions he  has  assumed.  But  there  must  be  a  strict  adherence 
to  the  contract.  The  lien  cannot  be  maintained,  if  the  ser- 
vice, instead  of  being  rendered  in  accordance  with  the  terms 
as  it  is  written  and  recorded,  is  only  in  confoimity  to  its 
stipulations  as  they  have  been  varied,  modified,  and  changed 
by  a  subsequent  parol  agreement.  If  the  parties  desire  to 
make  alterations  and  changes  in  those  stipulations,  and  still 
to  continue  an  encumbrance  upon  the  land,  they  must  effect 
their  purpose  by  a  new  contract,  which  will  of  itself  amount 
to  a  new  lien;  and  they  can  do  it  in  no  other  way.*    So 

1  Hatcli  V.  Coleman,  20  Barb.  (N.  Y.)         •  Hack  v.  Gaylord.  60  Tex.  678. 
201.  «  McClallan   v.    Smith,    11    Cash. 
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where  a  written  contract  for  the  erection  of  a  building  was 
entered  into  between  a  mechanic  and  another  person,  and 
was  duly  recorded  to  preserve  the  mechanics'  lien,  under  a 
law  that  **  master-builders  and  mechanics  of  every  denomina- 
tion, contracting  in  writing  to  put  up  and  erect  buildings, 
&c.,  shall  have  a  lien  in  the  nature  of  a  mortgage,"  &c.,  and 
"  that  every  contract  made  and  entered  into  as  aforesaid  shall 
be  recorded,"  &c.,  and  in  the  erection  of  the  building  a  larger 
amount  became  due  to  the  mechanic  than  was  stipulated  in 
the  contract,  there  was  no  lien  in  favor  of  the  mechanic  for 
the  excess  over  the  amount  provided  for  in  the  written  con- 
tract. But  where,  in  the  written  contract,  it  was  stipulated 
that  the  mechanic  should  have  and  retain  the  possession  of 
the  premises,  until  he  should  be  paid  for  the  work  specified 
in  the  contract ;  and  subsequently  the  owner  executes  a  deed 
of  trust  upon  the  property,  securing  the  mechanic  in  the  pay- 
ment of  a  sum  larger  than,  but  inclusive  of,  the  amount  due 
him  under  the  written  contract ;  and  soon  afterwards  the 
owner  went  into  possession  of  the  premises  as  a  tenant  of  the 
mechanic,  and  occupied  the  premises  thenceforth  as  his  home- 
stead,—  notwithstanding  the  property  Bad  so  become  the 
homestead  of  the  owner,  it  was  liable  to  sale  for  the  pay- 
ment of  the  whole  sum  secured  by  the  deed  of  trust.^  A 
more  liberal  rule  was  adopted  in  the  following  case,  where 
the  court  say :  Although  it  be  necessary  that  the  contract 
should  be  in  writing,  when  the  statue  gives  the  lien,  if  the 
house  be  "  erected  under  a  contract  in  writing  between  the 
owner  and  builder,"  and  the  work  for  which  the  owner  is 
sought  to  be  charged  must  be  done  in  pursuance  of  such  con- 
tract, still  it  is  not  necessary  to  the  enforcement  of  the  rem- 
edy given  by  the  statute  that  the  work  should  be  in  literal 
compliance  with  the  contract,  nor  will  a  departure  from  the 
prescribed  mode  in  which  it  was  done  deprive  the  mechanic 
or  laborer  of  his  remedy,  so  long  as  the  work  is  done  upon 
the  house  mentioned  in  the  contract;  as  where  the  contract 
was  to  build  a  two-story  house,  and  the  house  in  fact  built 
was  a  three-story  house,  notwithstanding  this  variance  the 

1  PoUhaiskj  i;.  Erempkan,  26  Tex.  307. 
If 
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mechauiic  qt  laborer  who  bestowed  work  upon  the  building 
was  entitled  to  the  vemody  given  by  the  statute.  The  stat- 
ute, it  was  said,  was  intended  to  secure  to  the  laboring  man 
the  reward  of  his  labor ;  all  that  he  L9  concerned  to  know  is 
that  the  house  is  erected  under  a  contrapt  in  writing  between 
the  ownier  and  builder.  Is  every  man  who  draws  a  cart-load 
of  materials  or  cariies  a  hod  of  mortar,  to  look  into  the  con- 
tract and  examine  its  details,  to  see  whether  the  house  is 
being  built  in  all  particulars  according  to  the  contract  ?  The 
remedy,  it  is  true,  is  an  extraordinary  one,  but  does  not  re- 
quire such  particularity.^ 

§  122.  Contcact  must  oot  look  exohuiiTeiy  to  Per«onal  Respon-* 
■ibUity  of  the  Owner.—  While  it  is  not  essential  to  its  creation 
that  the  parties  should  have  in  immediate  view  the  right  of 
lien,  the  law  contemplates  a  contract  or  agreement  more  spe- 
cific than  the  mere  purchase  of   materials  in  the  ordinary 
course  of  trade.      The  parties  should  mutually  understand 
that  they  are  to  be  used,  and  ai*e  furnished  to  be  used,  about 
the  erection  or  reparation  of  a  building.^    When  a  lien  is 
given  for  labor  performed  or  materials  furnished  "  by  vu'tue 
of  a  contract  or  agreement,''  by  the  term  contract  is  meant 
something  more  than  a  mere  agreement  to  do  work  or  sell 
goods.     The  contract  is  one  that  has  reference  to  the  pur- 
pose for  which  the  work  is  to  be  done ;  namely,  "  the  erecr 
tion,  alteration,  or  repair  of  a  building.'*     The  case  is  quite 
otherwise  where  the. contract  has  no  such  relation.     Should  a 
man's  domestic  patch  a  window  or  mend  a  lock  in  his  em- 
ployer's house,  or  a  farmer's  hired  man  make  or  repair  a  door 
of  his  barn,  no  lien  attaches  in  either  case.     So  if  a  material- 
man sell  his  materials  with  no  understanding,  express  or  im- 
plied, as  to  their  application,  he  can  assert  no  lien  upon  the 
building  in  which  they  may  be  placed.     He  trusts  to  the  re- 
sponsibility of  the  buyer  alone,  and  takes  no  security.     He 
sells,  not  for  the  special  purpose  named  in  the  statute  ^^con- 
struction," but  for  any  purpose  that  may  seem  best  to  the 
buyer.     It  is  only  where  the  materials  are  furnished  for  a 

1  Haswell  v.  Goodchild,  12  Wend.         *  Cotes  v.  Shorej,  8  Iowa,  416. 
(N.  Y.)  873. 
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purpose  named  in  the  act  that  a  lien  is  acquired.^  Accord- 
ingly, a  mechanics'  lien  under  a  statute  that  "  any  person  who 
shall  by  contract  with  the  owner  of  any  piece  of  land  .  .  . 
furnish  labor  or  materials  for  erecting  or  repairing  any  build- 
ing .  .  .  shall  have  a  lien  upon  the  land,"  &c.,  does  not  exist 
for  materials  furnished  upon  an  open  general  account,  and 
without  reference  to  their  being  put  into  some  building  ;  as 
it  would  be  no  violation  of  the  agreement  of  purchase  in  such 
case  if  the  materials  bought  had  been  used  in  making  furni- 
ture or  any  other  personal  property .^  Under  a  law  that 
"  any  person  who  furnishes  labor  or  materials  for  building,  &c., 
shall  have  a  lien  on  it  therefor,"  &c.,  the  lien  is  an  incident 
to  a  contittct,  and  cannot  exist  without  it,  and  is  an  element 
of  the  contract,  the  same  as  though  specially  agreed  by  the 
parties ;  but  if  the  materials  are  sold  generally  without  any 
reference  to  the  use  to  be  made  of  them,  no  such  element  can 
be  attached.*  So  where  "  every  dwelling-house,  &c.,  con- 
"structed,  .  .  .  shall  be  subject  to  the  payment  of  all  debts 
contracted  for,  or  by  reason  of  any  work  done,  or  any  mate- 
rials found  by  bricklayer,  .  .  .  or  any  other  person  employed 
in  erecting  or  furnishing  materials  in  the  erection,"  &c.,  and 
materials  were  sold  generally  to  a  person  on  account,  without  . 
reference  to  the  use  to  be  made  of  them,  the  vendor  had  no 
lien  on  the  building  of  an  individual  in  whose  property  they 
were  incorporated ;  and  this,  though  they  were  used  upon 
the  separate  property  of  the  purchaser's  wife.*  So  if  a  lum- 
ber-meichant  purchases  on  credit  a  number  of  boards  to  sell 
and  make  profit,  but  changes  his  intention  and  erects  houses, 
and  uses  the  boards  therein,  the  creditor  for  this  lumber  has 
no  lien  on  the  houses.*  Again  where  "  any  person  who  shall 
under  contract  with  the  owner  of  any  tract  of  land  funiish 
material  for  erecting  any  building, "  &c.,  and  a  vendor  sells 
lumber  on  credit  without  reference  to  what  shall  be  done 
with  it,  and  the  vendee  afterwards  uses  it  in  constructing  a 

1  Choteau  v.  Thompson,    2  Ohio,  Hogers  v.  (furrier,  18  Gray  (Mass.), 

114.  129. 

>  Rm  p.  Biehop.  25  ni.  S49.  «  Esslinger  v.  Haebner,  22  Wis.  632. 

s  Fuller  r.  Kiekerson,  69  Me.  286 ;  »  HiHa    v,    EUiott,  16  Serg.  &  R. 

Mehan    v.  Thompaoo,    71    Me.    492 ;  (Penn.)  66. 
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building  on  land  belonging  to  himself,  the  vendor  has  no  lien 
on  the  same,  which  will  be  prior  to  the  lien  of  a  subsequent 
mortgage.  It  should  have  been  sold  f(yr  the  building,  with 
the  intention  and  understanding  that  it  should  be  used  in 
constructing  it.^ 

§  123.  Nor  of  Contractor. —  Materials  furixished  exclusively 
on  the  credit  of  a  contractor  are  not  secured  by  this  lien.^  Un- 
der a  lien  law  providing  that  "  every  building,  for  the  construc- 
tion or  repair  of  which  any  person  shall  have  furni<hed  materials 
or  rendered  services,  shall  be  subject  to  the  payment  of  the 
claim  of  such  services,"  it  is  essential  that  the  materials  fur- 
nished be  not  sold  on  the  peraonal  credit  of  the  contractor,  as 
with  sales  in  general,  but  with  reference  to  the  improvement  of 
some  land  or  building.^  So,  where  the  building  is  *'  subject  to 
a  lien  for  the  payment  of  all  debts  contracted  for  work  done 
on  the  same,  or  materials  furnished,''  materials  must  be  fur- 
nished with  the  understandhig  that  they  are  to  be  used  in  the 
building.*  "  Every  mechanic  or  other  person  who  shall  do  or 
perform  any  work  .  .  .  upon,  or  furnish  any  materials  .  .  . 
for  any  building  .  .  .  under  or  by  virtue  of  any  contract  with 
the  owner  or  proprietor,  or  his  agent,  trustee,  contractor,  or 
sub-conti*actor  .  .  .  shall  have  a  lien,"  &c.,  does  not  secure 
the  original  vendor  a  lien,  who  sells  materials  to  A.  on  his 
own  private  liability,  who  in  turn  sells  them  to  B.,  who  fur- 
nishes them  to  a  contractor  for  a  building.^  So,  where  the 
lien  is  given  for  materials  "  furnished  the  owner  of  a  build- 
ing," it  only  attaches  to  the  building  or  improvement  erected 
by  the  purchaser  with  the  materials,  and  does  not  follow  them"* 
into  the  hands  of  a  vendee  of  the  purchaser  and  attach  to  a 
building  he  may  use  them  to  erect,  although  the  vendee  was 
aware  they  had  not  been  paid  for.^  To  the  same  effect  a  me- 
chanics' lien  will  include  only  labor  and  materials  furnished  by  a 
lienor,  or  by  others  employed  by  him,  and  not  materials  or  labor 

1  Weaver  r.  Sells,  10  Kan.  OOP,  af-         »  Chupin  v.  Pense,  30  Conn.  461; 

firmed  in  Delahay  v.  Goldie,  17  Kan.  Lawton  v.  Case.  78  Ind.  60. 
266.  *  Lanier  p.  Bell,  81  N.  C.  837. 

^  Presbyterian  Chnrch  o.  Allison,  ^  Hause  v.  Carroll,  37  Mo.  578. 
10  Penn.  418 ;  WetheriU  t;.  Ohlendorf,  «  Heaton  v.  Horr,  42  Iowa,  187. 
61111.  283. 
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procured  by  him  as  the  agent  for  the  owner,  and  in  his  name 
and  on  his  credit,  although  afterwards  actually  paid  for  by  the 
lienor.* 

§  124.  Proof  of  Charaoter  of  Contract  by  Contractor  or  Mate- 
,  rial-man.  —  This  intention  to  sell  upon  personal  credit  must 
be  made  to  appear  afSrmatively  by  the  party  who  asserts  it. 
Where  materials  are  furnished  and  placed  in  a  building,  if 
there  be  nothing  showing  a  different  intention,  a  jury  would 
be  warranted  in  finding  that  they  were  furnished  to  be  used  in 
such  building.^  So,  if  it  appear  that  materials  furnished  were 
used  in  the  erection  of  the  building  on  which  a  lien  is  claimed, 
unless  it  is  shown  that  they  were  intended  for  another  purpose, 
it  will  be  presumed  that  they  had  been  contracted  for  to  be 
used  in  the  building.^  To  establish  the  character  of  the  sale 
in  this  regard,  it  may  be  shown  by  evidence  of  an  express 
agreement,  or  by  proof  of  circumstances  ivova  which  the  pur- 
pose may  be  inferred.  A  tacit  understanding  will  be  as  good 
as  an  express  one.^  A  jury  may  be  satisfied  that  the  materials 
were  sold  for  the  erection  of  a  building,  without  the  introduc- 
tion of  direct  and  positive  proof  of  the  fact.^  Entries  in  books 
of  the  charges  of  materials  are  strong  evidence  to  show  to 
whom  they  were  sold,  but  are  not  conclusive.  Conformably 
to  the  general  rule  of  evidence,  the  receipts,  entries  in  book, 
or  other  memoranda  given  for  work  and  materials,  may  be 
explained,  modified,  or  made  to  comport  with  truth  by  parol 
evidence.^  So  that  a  lien  given  to  a  material-man  for  his 
articles  furnished  is  not  waived  or  extinguished  by  the  bare 
fact  that  the  materials  were  charged  in  a  book  against  the  con- 
tractor, and  not  against  the  building.^  This  is  particularly 
the  case  where,  from  frequency  of  loss  by  mechanics  and  deal- 
ers, in  consequence  of  the  employment  of  middle-men  or  con- 
tractors, the  legislature  is  induced  to  give  a  lien  on  the 
building  ^'  for  the  payment  of  all  debts  contracted  for  work 


1  Kerby  v,  Daly,  45  N.  T.  84.  »  Cote»  r.  Shorey,  8  Iowa,  416. 

*  Power  9.  McCord,  86  111.  214.  •  Presbyterian  Church  v.  AlllBon,  10 

*  Mardn  tf.  Evenal,  86  Ul.  222.  Penn.  418. 

*  Choteau  v.  Thompton,   2  Ohio,        ?  Id. 
114. 
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done  or  materials  furnished  about  the  same.^  Under  this 
statute,  the  mere  fact  that  the  materials  were  furnished  on  the 
credit  of  the  contractor,  and  not  on  the  credit  of  the  boilding, 
is  not  an  extinguishment  or  waiver  of  the  lien.  So  a  declara- 
tion by  a  material-man,  releasing  the  owner  from  liability  for 
materials  furnished,  and  stating  that  he  looked  only  to  the 
contractor,  is  simply  a  parol  relinquishment,  without  consider- 
ation, of  a  valuable  right,  and  is  altogether  ineffectual  to  o<m- 
stitute  a  waiver  of  the  lien.^  Where  it  was  shown  by  die 
deckcatioaci  of  a  laborer  that  he  looked  to  the  owner  and  not 
to  the  contractor  for  his  pay,  it  was  also  accordingly  held  to 
be  insufficient  to  release  the  latter  from  liability,  when  it  was 
proved  he  was  employed,  directed  as  to  his  work,  and  partly 
paid  by  the  contractor.^ 

§  125.  By  those  fartiftsr  remored  from  Owner.  —  No  presump- 
tion is  usually  made  to  establish  a  lien  in  favor  of  those  who 
are  still  more  remotely  connected  with  furnishing  labor  or  mate- 
rials to  a  building.  Thus,  where  ^^  any  person  who  shall  fur- 
nish materials  for  t^  construction  of  such  building,"  &c.,  and 
iron  is  furnished  generally  by  an  ironmonger  to  a  founder,  who 
manufactures  it  into  railings,  which  he  applies  to  the  construc- 
tion of  a  building,  the  ironmonger  has  no  claim  under  the 
mechanics'  lien  law,  —  he  must  look  to  his  vendee  for  pay- 
ment. It  can  readily  be  perceived  how  the  bricklayer  and 
the  lumber-merchant  or  ihe  stone-quarryer  may  be  said  to  be 
within  the  meanings  as  well  as  the  spirit,  of  the  statute.  But 
there  must  be  a  limit  to  the  dght  conferred,  or  it  would  become 
so  complicated  that  it  could  not  be  enforced.  The  contractor 
who  agrees  to  paint  a  building  may  purchase  the  constituent 
parts  of  the  materials  he  uses  of  different  peisons :  one  may 
furnish  the  oil,  another  the  pigment ;  but  when  all  are  com- 
bined, there  certainly  ought  not  to  be  a  lien  in  behalf  of  each 
vendor.  This  principle  may  be  followed  out  until  it  is  applied 
to  every  department  of  business ;  and,  as  the  benefit  of  the 
statute  cannot  be  extended  to  all  without  defeating  its  real 
object,  the  remedy  must  be  confined  within  reasonable,  as  well 

1  SodlDi  V.  Winter,  82  Md.  lao.  '  Mazejr  v.  Larldn,  2  E.  D.  Smith 

(N.Y.),640.  .     , 
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as  practicable,  limits.^  So,  where  work  was  done  for  third 
persons,  it  has  been  decided,  under  a  statute  which  gave  ^'  a 
lien  for  labor  performed  in  the  erection  of  any  building,''  that 
no  mechanics'  lien  existed  for  labor  performed  by  owners  of  a 
planing^mill,  when  no  agreement  existed  between  the  parties 
as  to  the  use  to  which  the  lumber  should  be  put ;  although  it 
was  in  fact  afterwards  used  in  a  building  which  was  in  erec- 
tion for  another  person  under  a  contract,  it  not  appearing  that 
there  was  any  prior  stipulation  that  the  lumber  should  be 
appropriated  to  said  building.^ 

§  126.  Vrhea  no  PaxticiilBr  Building  need  be  contemplated  by 
the  Contract.  —  Although  the  authorities  almost  universally 
cestabHsh  the  proposition  that  the  materials  must  have  been 
jsold  or  labor  performed  for  building  purposes  upon  the  credit 
jof  a  building,  it  is  not  essential  that  the  land  or  building  should^ 
be  described  iu  the  contract,  unless  the  statute  itself  contem- 
plates it'  Indeed,  the  particular  building  may  not  be  in  the 
minds  of  the  parties  when  the  contract  is  tnade,  and  yet  a  lien 
snay  arise ;  as  if  a  builder  should  be  employed  to  erect  a  house, 
€be  plan  or  site  of  which  was  not  determined,  or  to  construct 
such  buildings  as  the  employer  might  thereafter  wish  con* 
structed,  or  to  make  such  alterations  or  repairs  as  might  be 
required  ;  or,  as  if  a  material-man  agree  to  furnish  materials, 
or  a  laborer  to  perform  work  under  similar  contracts,  —  in  all 
these  cases,  and  others  that  might  be  mentioned,  a  lien  exists, 
though  the  particular  building  may  not  have  been  designated 
when  the  contract  wa^  made.*  The  same  construction  has  been 
given  to  a  law  pioviding  that  *'  every  person  who,  by  virtue  of 
a  contract  with  the  owner  of  a  piece  of  land,  performs  work 
or  furnishes  materials  especially  for  any  building,"  the  words 
«  e55>ecially  for  any  building,"  meaning  materials  furnished  for 
baM'mg  purposes,  as  contradistinguished  from  furnishing  for 
general  or  unknown  purposes,  rather  than  that  the  materials 
shall  be  furnished  for  any  particular  building.* 

J  Hortoiit;.Carii«le,2Di8ne7(Cin.),        *  Choteau   w.  Thompron,  2  Ohio, 

1^-  114. 

»  Bennett   c  Shackford,  11  Allen         »  Cotes  v.  Shorey,   8   Iowa,  416; 

(Ma««.),  444.  AULins  v,  LitUe,  17  Minn.  868. 

*  Montandon  v.  Deas,  14  Ala.  k.  a. 
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§  127.  'When  some  Partioiilar  House  or  Zaot  must  be  Contem- 
plated by  the  Contract  —  If  it  seem  to  be  the  intention  of  the 
statute,^  as  where  ^^  any  person  who  shally  by  contract  with  the 
owner  of  any  piece  of  land  or  town  lot,  furnish  labor  or  ma- 
terials for  erecting  or  repairing  any  building  on  such  land  or 
lot,  shall  have  a  lien  upon  the  whole  tract  of  land  or  town  lot," 
the  contract  must  have  reference  to  some  particular  tract  or 
town  lot,  in  order  that  tlie  lien  may  take  effect.*  A  like  adju- 
dication was  made  when  the  law  provided  that  "  all  master- 
builders,  mechanics,  lumber-merchants,  and  all  other  persons 
performing  labor  or  furnishing  materials  for  the  construction 
or  repair  of  any  building  or  wharf,  shall  have  a  lien,"  &c.* 
And  a  similar  decision  under  the  following :  "  Any  person  who 
shall  furnish  materials  for  the  construction  of  such  building, 
whose  demand  has  not  been  paid,  may  file,"  &c.^  Where  a 
statute  provides  that  '*  every  building  erected  shall  be  sub- 
ject to  a  lien  for  the  payment  of  all  debts  contracted  for  work 
done  or  materials  furnished  for  or  about  the  erection  or  con- 
struction of  the  same,"  the  materials  must  be  furnished  on  the 
credit  of  a  particular  house,  and  such  must  be  the  understand- 
ing at  the  time,  though  fraud  between  the  owner  and  contrac- 
tor would  perhaps  excuse  the  want  of  this  particularity.^  In 
Indiana  under  a  statute  giving  a  lien  to  '^  mechanics  and  all 
persons  performing  labor  or  furnishing  materials  for  the  con- 
struction or  repair  of  any  building,"  it  has  been  held  that  to 
entitle  a  material-man  to  a  lien  on  a  building,  he  must  show 
that  the  materials  were  furnished  for  the  particular  building 
upon  which  he  seeks  to  obtain  a  lien.  It  is  not  enough  that 
he  has  furnished  materials  which  have  been  used  in  the  build- 
ing ;  he  must  show  that  they  were  furnished  for  that  particu- 
lar building.^  Nor  can  the  lien  be  had  upon  one  building  for 
materials  furnished  for  and  used  in  another.^  Nor  is  it  suffi- 
cient in  such  case  that  the  material-man,  in  furnishing  ma- 

1  Hammond  v.  Wells.  46  Mich.  11.  »  HilU    v.  Elliott,   16  Serg.   &  R. 

«  Burkhart  w.  Refaig,  24  111.  629.  (Penn.)  56. 

«  Bottomly  v.  Grace  Church,  2  Cal.         •  Hill  r.  Sloan,  69  Ind.  186 ;  MUler 

90;  Houghton  v,  Blake,  5  Cal.  240.  v.  Roseboom,  id.  846. 

«  Horton  v.  Carlisle,  2  Disney  (Cin.),        '  HiU  ».  Braden,  54  Ind.  72. 
184. 
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terials  for  the  construction  of  several  different  buildings,  on  a 
general  account  with  the  contractor,  has  kept  an  itemized 
statement  of  the  different  materials  used  in  each  of  said  build- 
ings, as  the  same  were  distributed  by  the  direction  of  the 
contractor  or  owner.^  The  complaint  must  allege  and  prove 
that  such  materials  were  furnished  specially  for  that  building.^ 
But  where  an  agreement  under  seal  was  entered  into  by  sev- 
eral persons,  principally  mechanics  and  material-men,  in  which, 
after  reciting  that  they  had  each  agreed  to  erect  a  brick  house 
on  a  certain  lot,  the  houses  to  be  built  of  uniform  materials 
and  appearance,  and  further  that  each  subscribing  party 
would  furnish  to  the  others  certain  materials  and  workmanship 
to  be  used,  and  that  no  lien  should  be  filed  or  claim  made 
against  either  of  the  other  parties  for  any  labor  or  materials 
furnished,  ^^  except  against  the  party,  or  for  the  buildings 
which  each  shall  have  agreed  to  erect,  and  for  such  labor  and 
materials  only  as  shall  be  contained  in  such  building  respec- 
tively," and  one  of  the  parties  filed  a  lien  against  the  house  of 
another  for  Inmber,  —  it  was  held  not  to  be  necessary  to  prove 
that  the  pai-ticular  articles  were  furnished  to  the  house  in 
question,  —  that  from  the  fact  that  the  agreement  looked  to  a 
general  furnishing  of  materials  to  be  used  indifferently  in  any 
of  the  houses,  the  terms  of  the  agreement  were  satisfied  if  the 
party  were  not  charged  with  more  than  his  due  proportion  of 
the  materials,  and  that  this  formed  a  proper  basis  for  lien.^ 

§  128.  Contract  need  not  speoify  Items.  —  It  is  not  necessary 
that  the  contract  for  the  supply  of  labor  and  materials  should 
contemplate  or  specifically  name  the  items  to  be  furnished,  in 
order  to  acquire  the  lien.  They  may  be  supplied  from  time  to 
time  as  needed,  and,  when  furnished  to  the  owner  or  pro- 
prietor, may  be  charged  in  the  builder's  or  mechanic's  books, 
in  the  same  manner  that  he  charges  his  other  customers  gen- 
erally.^   But  where  a  lien  is  given  to  a  material-man  on  a 

1  Talbott  V.  Gnddard.  66  Ind.  496.  >  Croskey    v.  Coryell,    2    Whart 

*  City  of  CrmwfordsTille  v.   Lock-  (Penn.)  223. 
hart,  68  Ind.  477  ;  City  of  Crawfords-         *  Jones    v.    Swan,  21  Iowa,    181 ; 

Tille  V.  Brundage  67  Ind.  202  ;  Talbott  Stockwell  v.  Carpenter,  27  Iowa,  119. 
V.  Goddard,  66  Ind.  496 ;  Hill  v.  Ryan, 
64  Ind.  118. 
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contract  with  a  contractor,  it  is  eminently  proper  the  charges 
should  be  made  in  such  manner  that  the  owner,  if  he  apply  to 
the  material-man  before  he  pays  the  contractor,  may  be  able 
to  discover  the  liability  of  his  hoase ;  though  it  is  not  necessary 
that  the  sale  and  delivery  of  materials  should  be  chatted  in  a 
book  of  original  entries.  Any  evidence  which  satisfies  a  jury 
they  were  furnished  for  and  about  the  erection  or  construc- 
tion of  the  building  is  sufficient.  To  the  inquiry  whether 
there  is  a  lien  or  not,  it  cannot  therefore  be  essential  in 
what  manner  the  sale  and  delivery  of  the  materials  were 
charged  at  all.  It  would,  however,  be  all-important  if  the 
book  were  the  only  allowed  instrument  of  proof  that  credit 
was  given  to  the  building ;  but  such  is  not  the  case,  as  any 
competent  evidence  of  the  fact  is  admissible.^ 

§  129.  Contract  need  not  be  for  payment  in  Money .^  —  Al- 
though ordinarily  the  contract  stipulates  for  payment  in 
money  by  the  owner,  it  is  not  essential.*  Thus,  where  the  law 
is  that  there  shall  be  a  **'  lien  upon  the  land  for  the  amount 
due  for  work  or  materials,"  a  mechanics*  lien  may  be  en- 
forced where  payment  is  to  be  made  in  land  or  any  specific 
article  of  property,  or  in  money.  There  is  no  distinction  in 
principle  between  the  agreement  to  pay  money  or  property, 
which  can  possibly  affect  the  remedy  provided.  If  the  labor 
has  been  performed,  no  matter  in  what  the  owner  agreed  to 
pay,  if  he  has  not  paid,  the  mechanic  or  laborer  has  a  right  to 
resort  to  the  security  provided  by  law.  A  different  rule  would 
he  unreasonable  and  unjust.  It  would  be  in  the  power  of  the 
owner,  providing  he  could  find  mechanics  willing  to  contract 
for  property,  to  defraud  them  out  of  their  labor,  by  refusing 
to  pay  in  the  manner  required.  Therefore,  where  a  person 
agreed  to  enter  forty  acres  of  land  for  a  builder,  in  payment 
for  digging  a  cellar,  but  neglected  to  enter  the  land  and  re- 
fused to  pay  the  money,  the  builder  was  entitled  to  a  lien.* 
Again,  where  buildings  are  "  subject  to  the  payment  of  the 

*  Wolf  V.  Batchelder,  56  Penn.  87.  •  Barrowg  v.  Baughinan,  9  Mich. 

•  This  section  was  cited  with  appro-  218;  Dowdney  v.  McOulIom,  69  N.  Y. 
bat!on  in  Wearer  r.  Demutft,  40  367;  McLanghlin  v.  Reinhart,  64  Md 
N.  J.  L  240 ;  and  McLaughlin  v.  Rein-  7S. 

hart,  54  Md.  7S-S1.  «  BeUey  v.  Ward,  4  Iowa,  21. 
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debts  contracted  for,  or  by  reason  of,  any  work  done;  or  m»r 
terialsi  found,"  a  contract  that  the  price  was  to  be.  paid  part  m 
money  and  part  in  lumber  does  not  prevent  the  operation  o£ 
the  act,  as  it  is  a  liquidated  debt,  the  amount  of  the  account 
being  the  standard  of  damages.    If  the  claim  had  been  for 
unliquidated  damages  of  an  uncertain  nature,  it  would  prob*- 
ably  have  not  included  such  a  demand.^    So  where  it  was 
stipulated  that  payment  was  to  be  made  partly  in  goods  and 
partly  in  money ;  ^  and  again  the  lien  was  sustained,  though  it 
was  agreed  the  work  was  to  be  paid  for  in  a  house.^    If  two. 
mechanics  agree  to  do  work  for  the  buildings  of  each  other 
respectively,  and,  when  done,  to  settle  their  accounts,  and  the 
balance  to  be  paid  by  the-party  who  should  be  found  in  arrear,. 
which  balance  was  never  struck,  this  is  clearly  a  ^^  debt  con^ 
tracted "  in  the  erection  of  the  building,  for  which  a  lien 
exists.    A  debt  may  be  conti-acted,  though  it  may  be  the  sub* 
ject  of  set-off,,  founded  on  a  quantum  meruity  in  whioh  case 
the  amount  due  is  unliquidated.^    In  another  State  it  was 
held  that  a  mechanics'  lien  might  exist  as  a  security  for  the 
conveyance  of  lots  in  payment  of  work  done  upon  a  house,  as 
well  as  for  the  payment  of  money  for  the  same  work.^    But 
where  a  contractor  engaged  to  construct  a  building  in  con- 
sideration, in  whole  or  in  part,  of  a  debt  then  due  from  him  to 
the  employer,  and  of  a  sum  to  be  paid  him  by  employer  upon, 
execution  of  the  contract,  that  portion  of  the  contract  price 
represented  by  the  debt  cannot  become  a  Uen  upon  the  build- 
ing.« 

§  130.  When  Oontraot  must  speoiiy  Time  for  Completion  of 
Wbrk.  —  Inasmuch  as  the  lien  of  the  mechanic  is,  as  we  have 
seen,  so  entirely  the  offspring  of  statutory  enactment,  the 
courts  have  uniformly  held,  that  all  requirements  contained 
in  the  law,  must  be  strictly  complied  with.  Thus,  where  a 
lien  was  given  *^  provided  that  the  time  of  completing  the 


1  Hincbman  v.  Lybrand,  14  Serg.        *  McCaU    o.    Eastwick,    2    Miles 
&  a  82.  (Phila.),  46. 

*  Campbell  r.  Scaife,  1  Phila.  187.  ^  Protection  Ins.  Co.   v.   Hall,  15 

•  HaTiland  o.  Pratt>  Id.  304.  B.  Mon.  ( Ry.)  411. 

•  Dore  V.  Sellers,  27  Cal.  681. 
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contract  shall  not  be  extended  for  a  longer  period  than 
three  years,  uor  the  time  of  payment  beyond  the  period  of 
one  year  from  the  period  stipulated  for  the  completion  there- 
of," it  is  essential  the  contract  should  contain  a  stipulation 
for  the  completion  of  the  work.  These  provisions  further  re- 
quire that  the  time  for  its  performance  and  the  payment  of  the 
money  shall  be  determined  at  the  time  when  the  contract  is 
entered  into,  and  not  by  alterations  and  changes  which 
may  be  made  in  the  agreement  after  it  is  entered  into.^ 
Again,  in  the  same  State  it  has  been  held,  where  the  stat- 
ute requires  that  the  time  for  completing  the  contract  must 
not  be  extended  for  a  longer  period  than  three  years  from 
the  time  of  entering  into  the  same,  nor  the  time  of  pay- 
ment beyond  the  period  of  one  year  from  the  time  stipulated 
for  the  completion  thereof,  no  lien  will  arise,  if  these  provi- 
sions are  violated.^  But  it  does  not  require  a  particular  day 
shall  be  named  in  the  contract  for  the  completion  of  the 
work.^  In  later  decisions  under  the  same  statute,  overruling 
several  previous  ones,  it  has  been  held  that  a  mechanic  may 
have  a  lien  for  work  done  within  one  year  from  the  commence- 
ment of  the  work,  although  no  time  is  mentioned  in  the  con- 
tract for  the  completion  of  the  work.*  Again,  under  the 
same  law,  which  provides  '*  that  any  person  who  shall  by  con- 
tract, express  or  implied,  or  partly  expressed  and  partly  im- 
plied, with  the  owner,"  &c.,  shall  have  a  lien,  &c. ;  but  "  when 
the  contract  is  expressed  no  lien  shall  be  created,  if  the  time 
stipulated  for  the  completion  of  the  work  is  beyond  three 
years,"  &c.,  "if  implied,  no  lien  shall  be  had,  unless  the  work 
shall  be  done  within  one  year  from  the  commencement,"  &c., 
and  there  is  a  contract  made,  expressed  as  to  materials,  but 
silent  as  to  time  of  performance,  the  law  will  imply  that  it  was 
to  be  performed  within  a  reasonable  time,  and  a  performance 
within  one  year  is  sufficient.^  Where  the  time  for  completing 
the  work  was  fixed  by  the  contract  when  first  entered  into, 

1  Cook  r.  Heald,  21  lit.  425.  622;   Dark   v.  Manning,  xi  Leg.  N. 

^  Beasley  t;.  Webster,  04  III.  458.  186. 

>  Reed  v.  Boyd,  84  III.  66.  «  Austin  v.  Wohler,  5  Bradw.  (III.) 

«  Graham  v.  Meelian,  4  Bradw.  (III.)  800 ;  Younger  v.  Louks,  7  Bradw.  280. 
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and  no  time  for  paying  the  money,  it  might  be  that  an  impli- 
cation would  be  raised  that  the  payment  should  be  made  when 
the  labor  should  be  performed,  and  thus  satisfy  the  statute.^ 
But  if  the  terms  of  the  contract  under  such  a  law  only  re- 
quired the  work  to  be  finished  in  a  reasonable  time,  it  is  not 
a  sufficient  conti*act  to  support  the  lien,^  for  the  contract  must 
fall  within  the  provisions  of  the  law.*  As  where  a  statute 
requires  in  cases  of  ^^  express  contract''  that  the  work  shall 
be  completed  within  a  certain  time,  a  contract  for  the  fur- 
nishing of  materials  to  be  used  in  a  building,  fixing  the  prices 
for  the  articles  to  be  delivered,  but  leaving  all  other  matters 
to  be  implied,  is  not  an  express  contract  within  the  meaning 
of  that  term  in  the  lien  law.* 

§  131.  Fraud.  —  Fmud  will,  as  in  other  agreements,  avoid 
the  contract,  and  enable  the  builder  or  owner,  when  injured 
thereby,  to  claim  their  respective  rights  independently  of  its 
terms.  Therefore  where  a  mechanic  agreed  to  do  certain  work 
at  a  stated  price,  upon  the  representation  of  the  person  for 
whom  the  work  was  to  be  done  as  to  amount  and  character 
of  work  required,  and  having  been  absent  without  an  oppor- 
tunity to  examine  it  until  after  it  was  performed,  he  had  a 
right  to  a  lien  for  the  actual  value  of  the  work  done  in  excess 
of  the  price  agreed  upon.  But  if  he  had  personally  inspected 
the  work,  and  discovered  it  to  be  of  a  different  and  more 
expensive  character  than  represented,  it  would  have  been  his 
duty  to  have  notified  the  other  party  before  proceeding  with 
the  labor  ;  *  so,  on  the  other  hand,  when  a  contract  is  unfairly 
made  with  a  builder,  and  the  price  agreed  upon  is  exorbitant, 
the  building  is  only  liable  for  what  the  materials  are  fairly 
worth.*  But  laborers  and  sub-contractors  have  no  right  to  re- 
pudiate the  contract  between  the  contractor  and  owner  on  the 
ground  of  fraud.  They  cannot  rescind  it,  and  waive  the  con- 
tractor's claim  for  damages  for  the  fraud,  and  sue  for  the  value 
of  the  work  and  labor.    They  have  no  power  to  exercise  that 

1  Cook  V,  Yreeland,  21   HI   481 ;        «  Grundeis  v.^Hartwell,  90  Ul.  S24. 
Senior  t;.  Brebnor,  22  UI.  262 ;  Moser  v.         ^  Martine  v.  Nelson,  51  III.  422. 
Matt,  24  ni.  198.  «  Odd  Fellows'  Hall  v.  Maaser,  24 

«  Coburn  v.  Tyler,  41  HI  864.  Penn.  607. 

*  Wendt  V.  Martin,  80  Ul.  140. 
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option  in  his  behalf,  and  tiheir  doing  so  wonld  not  reliere  tKe 
owner  from  the  contractor's  claim  for  damages  for  frand  as 
such.  The  liability  of  the  owner  is  upon  the  express  contract 
for  the  price  fixed  according  to  the  agreement,  or  for  damages 
for  fraud,  which  latter  the  contractor  may  waive,  and  recover 
the  value  of  the  work  and  labor  performed.  So  if  it  be  con- 
ceded that  the  contractor  may  elect  to  waive  the  tort,  and 
sue  for  the  yalue  of  the  work  done,  the  proposition  admits 
also  that  he  may  not  make  such  election.  While  such  a 
state  of  things  may  in  some  cases  act  as  a  hardship  upon  me^ 
chanics,  yet  good  reasons  could  be  given  why  it  would  be 
unwise  to  give  them  this  right  of  repudiation  of  contract ;'  as 
where  a  contractor,  having  failed  to  perform  his  contract,  be- 
comes in  substance  his  own  witness,  not  merely  to  excuse  his 
default,  but  to  prove  a  fraud  on  the  part  of  the  owner,  by 
which  he  compels  the  payment  of  much  more  than  the  whole 
contract  price,  for  the  benefit  of  himself.*  An  agreement 
between  material-men  and  a  contractor  to  make  no  defence 
to  an  action  of  scire  facias  on  mechanics'  lien  claims  is  void', 
inasmuch  as  it  is  a  fraud  upon  the  owner,  and  against  public 
policy.^ 

1  Linn  r.  O'Hara,  1  Abb.  Pr.  (N.  Y.)         «  Young  v.  Burtman,  1  Phila.  208. 
364. 
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CHAPTER  XIII. 


PBBFOBMANOE  OF  COKTRAGT. 


§  132.  Iden  dependent  on  Performance  of  Contract  —  It 
clearly  appears  from  the  preceding  chapters  that  under  the 
statutes  of  the  several  States  the  lien  of  the  mechanic  arises 
only  by  virtue  of  contract  entered  into  between  the  owner  of 
land,  or  his  duly  authorized  agent,  and  the  mechanic  or  other 
person  who  stipulates  to  perform  the  labor  or  furnish  the 
materials  provided  for  by  its  terms.  A  contract  such  as  is 
contemplated  by  the  statute  having  been  entered  into,  the 
next  inquiry  arises,  —  how  far  is  it  incumbent  on  the  party 
seeking  to  avail  himself  of  the  special  remedy  of  lien  to  show 
compliance  with  the  obligations  he  has  assumed.  There  can 
be  no  doubt  that  when  the  contractor  has  fully  performed  his 
part  of  the  contract,  and  the  owner  is  alone  in  default,  the 
lien  attaches,  and  will  be  enforced  to  compel  payment.  But 
circumstances  frequently  present  cases  where  there  have 
been  either  partial  or  total  failures  on  the  part  of  one  or  both 
of  the  contracting  parties  to  meet  its  requirements.  The  de- 
termination of  these  difficult  questions  has  given  rise  to  some 
diversity  of  judicial  decision,  and  requires  a  consideration  of 
not  only  the  terms  of  the  particular  lien  law  under  investiga- 
tion, but  also  of  the  general  principles  governing  the  enforce- 
ment of  contracts  under  similar  circumstances,  as  it  would  be 
manifestly  inequitable  to  enforce  a  lien  on  a  contract  not  only 
where  no  just  demand  exists  against  the  owner  arising  out  of 
its  performance,  but  in  favor  of  a  party  who  has  failed  to 
fulfil  his  own  engagements.  A  s3aiopsis  of  the  law  appli- 
cable to  contracts,  and  which  has  genemlly  been  received  to 
be  the  better  doctrine,  may  not  therefore  be  inappropriate  in 

this  treatise,  and  particularly  as  these  general  principles  have 
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largely  governed  the  decisions  of  courts  under  the  several 
mechanics'  lien  laws. 

§  133.  Gtoneral  Prinoiples  applicable  to  Perfformanoe  of  Con- 
tract—  Where  there  has  been  a  special  contract,  the  whole  of 
which  has  been  executed  on  the  part  of  the  plaintiff,  and  the 
time  of  payment  on  the  other  side  is  passed,  a  suit  may  be 
brought  on  the  special  contract,  or  a  general  assumpsit  may 
be  maintained ;  and  in  the  latter  case  the  measure  of  damages 
will  be  the  mte  of  recompense  fixed  by  the  special  contract. 
If,  however,  the  special  contract  remains  open,  —  that  is  to 
say,  remains  "unperformed,  —  and  there  is  no  act  of  fault  or 
omission  on  the  part  of  the  defendant,  indebitatus  a89Ufnp$it 
will  not  lie.^ 

But  if  there  has  been  a  special  contract  which  has  been 
altered  or  deviated  from  in  particulars  by  common  consent, 
general  assumpsit  will  lie  when  the  work  has' been  performed ; 
and  in  such  cases,  if  the  original  contract  has  not  been  wholly 
lost  sight  of  as  executed,  the  rates  of  compensation  fixed  by  it 
will  be  the  measure  of  damages  as  to  those  parts  in  which  it 
can  be  traced  in  the  performance ;  and  for  the  new  or  extra 
work  the  recovery  will  be  on  a  quantum  meruit.^  Where 
the  deviations  are  made  by  consent  in  general,  the  presump* 
tion  is  they  are  made  on  the  basis  of  the  contract  prices.  If, 
however,  the  deviation  has  been  occasioned  by  the  faulty  de- 
lay or  neglect  of  the  defendant,  whereby  the  plaintiff  has 
incurred  greater  expense,  the  plaintiff  is  not  bound  to  the 
rates  in  the  contmct,  but  may  recover  according  to  the  reason- 
able cost.^ 

If  there  has  been  a  special  contract  which  remains  unaltered, 
and  the  work  has  been  performed,  but  not  according  to  the 
terms  of  the  contract,  so  that  the  plaintiff  could  recover  nothing 
in  a  special  assumpsit  on  the  contract,  the  question  whether  he 
can  recover,  in  a  qtumtum  meruit^  the  value  of  the  work  to 
the  defendant,  will  depend  substantially  upon  the  question 

1  Cutter  t'.  Powell,  2  fimith't  Le«d.  Cas.  42 ;  Bank  of  Colambta  r.  Patter- 

Cas.  Hare  &  Wallace's  notes,  41 ;  Der-  son's  Adm'r,  7  Cranch,  2W. 

mott  r.  Jones,  2  Wall.  1.  «  Merrill  v.  Ithaca  &  Owego  R  R., 

>  Cutter  V.  Powell,  2  Smith's  Lead.  16  Wend.  586. 
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whether  the  work  done  is  by  the  defendant's  consent  or  against 
it.  If  he  has  accepted  and  retained  the'  work  when  finished, 
his  consent  is  clear  ;  if  he  has  rejected  the  performance  when 
completed,  or  has  done  nothing  by  which  he  adopts  or  benefits 
himself  by  the  work,  still  it  seems  that  if  he  knew  of  the  altered 
work  going  on,  and  did  not  dissent,  his  assent  is  to  be  pre- 
sumed.^ 

If  there  has  been  a  special  contract,  and  the  plaintiff  has 
performed  a  part  of  it  according  to  its  terms,  and  has  been 
prevented  by  the  act  or  consent  of  the  defendant,  or  by  the  act 
of  the  law,  from  performing  the  residue,  he  may,  in  general 
assumpsit,  recover  compensation  for  the  work  actually  per- 
formed, and  the  defendant  cannot  set  up  the  special  contract 
to  defeat  him.^  But  if  a  person  promise  absolutely,  without 
exception  or  qualification,  that  a  certain  thing  shall  be  done  at 
a  given  time,  —  the  thing  to  be  done  being  neither  impossible 
nor  unlawful  at  the  tioie  of  the  promise,  —  he  is  bound  by  his 
promise,  unless  the  performance  becomes  unlawful.*  The 
time  of  performance  of  the  work  stated  in  a  building  contract 
in  writing,  under  seal,  may  be  extended  or  waived  by  new 
sealed  agreement  or  by  parol.  And  such  extension  or  waiver 
need  not  be  established  by  positive  testimony  ;  it,may  be  in- 
ferred from  circumstances,  just  as  extra  work  to  be  performed, 
or  variations  in  the  original  contract.^  But  if  there  has  been 
an  entire  executory  contract,  and  the  plaintiff  has  performed 
a  part  of  it,  and  then  wilfully  refuses,  without  legal  excuse 
and  against  the  defendant's  consent,  to  perform  the  rest,  he 
can  recover  nothing,  either  in  general  or  special  assumpsit.^ 
The  rules  of  law  in  cases  of  part-performance  and  total  failure 
of  peiformance  of  contracts,  where  married  women  are  con- 
cerned and  able  to  contract,  apply  the  same  as  if  they  were 
femez  9olefi 

First :  As  hetv>een  contractor  and  owner. 

§  184.    Bubstantial  Performaxioe  neoessary.  —  A  substantial 

1  Catter  v.  Powell,  2  Smith's  Lead.  «  Meehan  v.  WilliamB,  36  How. 
Caf.42,  (N.  T.)78. 

'  Id.  48.  *  Cutter  v,  Powell,  2  Smith's  Lead. 

*  Dermott  v.  Jones,  2  Wall.  1.  Cas.  44. 

•  VaU  V.  Meyer,  71  Ind.  169. 
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performance,  according  to  the  terms  and  conditions  agreed 
upon,  is  a  condition  precedent  to  the  builder's  right  to  main- 
tain an  action  under  the  mechanics'  lien  law.^  Every  one  has 
a  right  to  build  his  house,  cottage,  or  store  after  such  model 
and  in  such  style  as  shall  best  accord  with  his  notions  of 
utility,  or  be  most  agreeable  to  his  fancy.  The  specifications 
of  the  contract  become  the  law  between  the  parties  until 
voluntarily  changed.  If  the  owner,  having  regard  to  strength 
and  d  urabiKty,  has  contracted  for  walls  of  specified  materials, 
to  be  laid  in  a  particular  manner,  or  for  a  given  number  of 
joists  and  beams,  the  builder  has  no  right  to  substitute  his  own 
judgment  or  that  of  others.  Having  departed  from  the  agree- 
ment, if  performance  has  not  been  waived  by  the  other  party, 
the  law  will  not  allow  him  to  allege  that  he  has  made  as  good 
a  building  as  the  one  he  engaged  to  erect.  He  can  demand 
payment  only  upon  and  according  to  the  terms  of  his  con- 
tract ;  and  if  the  conditions  on  which  payment  be  due  have 
not  been  performed,  then  the  right  to  demand  it  does  not  exist. 
This  rule,  which  denies  to  the  contractor,  who  abandons  the 
work  before  he  has  completed  it,  or  who  in  completing  it  has 
substantially  departed  from  what  was  agreed  upon,  any  re- 
muneration for  what  he  has  done,  is  one  in  respect  to  which 
great  diversity  of  opinion  has  existed.  The  obligation  in  such 
a  case  of  the  party  who  has  the  possession  and  enjoyment  of 
the  labor  and  materials  of  another,  to  make  at  least  some 
compensation  for  what  he  has  received  after  a  full  and 
liberal  allowance  has  been  made  to  him  for  any  damage  he 
may  have  sustained  by  the  non-performance  of  the  contract  in 
its  entirety,  has  been  upheld  by  the  judicial  tribunals  of  Massa- 
chusetts^ and  New  Hampshire.^  The  more  rigid  rule  to 
which  New  York  has  adhered  has  its  foundation  in  the  pol- 
icy of  securing  the  full  and  faithful  performance  of  contracts 
where  the  contract  clearly  and  expressly  specifies  what  is  to 
be  done,  for  the  reason  that  a  more  lax  and  less  rigid  rule 
would  afford  encouragement  to  parties  to  abandon  or  execute 

1  Lombard  v.  Johnson,  76  HI.  600.       Smith  v.  First  Cong.  Meeting-house  in 
a  Hayward  v.  Leonard,  7  Pick.  181 ;    Lowell.  8  Pick.  178. 

'  Britton  v.  Turner,  6  N.  H.  481. 
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their  contracts  as  their  interest  or  caprice  dictated;  and, 
though  it  may  inflict  upon  the  defaulting  contractor  a  very 
heavy  pecuniary  punishment  by  giving  to  the  other  party 
what  the  contractor  has  done  without  paying  anything  for  it, 
still  it  is  said,  that  consideration  is  unimportant  weighed  against 
its  healthy  and  beneficial  effect  as  a  general  rule.  The  rule, 
however,  can  be  applied  only  in  cases  where  a  special  contract 
has  been  entered  into  between  the  parties.^  In  an  action  to 
foreclose  a  mechanics*  lien,  it  appeared  that  the  plaintiff  re- 
fused to  perform  certain  portions  of  the  work  agreed  to  be 
done  by  him  under  his  contract  with  the  defendant,  although 
requested  by  the  defendant  to  perform  it.  Held,  that  the 
plaintiff  was  not  entitled  to  recover  for  the  work  done ;  al- 
though the  defendant  lived  in  the  building  upon  which  the 
work  was  done,  during  its  performance,  and  in  some  things 
directed  the  manner  of  its  execution,  it  did  not  constitute  a 
waiver  of  the  fulfilment  of  the  contract.^ 

§  136.  Instances  thereunder.  —  The  rule  is  well  established 
that  where  a  party  by  his  own  contract  creates'a  duty  or  chai-ge 
upon  himself,  not  absolutely  impossible,  his  undertaking  must 
be  substantially  complied  with  under  any  and  all  circum- 
stances. To  excuse  a  performance,  his  contract  must  provide 
for  it.^  To  illustrate  the  extent  to  which  this  obligation  is 
binding,  and  the  principles  on  which  they  were  decided,  the 
following  cases  are  given.  Where  one  had  agreed  to  build  a 
house  on  the  land  of  another,  and  had  substantially  pei-formed 
his  contract,  but  had  not  completely  finished  the  house  nor 
delivered  it,  when  it  was  destroyed  by  fire,  he  was  held  liable 
to  an  action  by  the  owner  for  money  advanced  on  the  contract, 
and  damages  for  its  non-performance.  No  property  in  the 
building  vested  in  the  owner  of  the  land  until  it  was  finished 
and  delivered.*  So  where  a  party  contracted  to  erect  and 
finish  a  building,  and  deliver  it  as  such,  he  was  not  excused, 
by  its  accidental  destruction  by  fire,  from  performance.    After 

»  Smith   r.  Brady.  17  N.  Y.  173;         •  Bacon  v.  Cobb.  46  ni.  47. 
Smith  V.  Coe,  2  Hilt.  (N.  Y.)  866.  *  Tompkins  r.  Dudley,  26  N.  Y 

*  McXeal  v.  Clement,  2  Tbomp.  &  272. 
C.  |N.  Y.)  863. 
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the  conflagration  the  contractor  might  have  proceeded  under 
the  contract ;  and,  if  he  had  completed  a  house  according 
to  the  terms  of  his  agreement,  the  plaintiff  would  have  been 
bound  to  perform  his  part  of  the  stipulation.^  Again,  where  a 
party  had  agreed  to  build  and  complete  a  school-house  by  a 
certain  time,  and  had  nearly  completed  it  when  the  building 
was  destroyed  by  lightning,  whereby  alone  he  was  prevented 
from  performing  his  contract,  which  was  absolute  in  its  terms, 
the  non-performance  was  not  excused  by  such  destruction  of 
the  building.^  And  where  a  contract  was  made  to  build  and 
complete  a  building,  and  find  materials  for  a  certain  entire 
price,  payable  in  instalments  as  the  work  progressed,  it  was 
held  that  the  contract  was  entire  ;  and  if  the  building,  either 
by  the  fault  of  the  builder  or  by  inevitable  accident,  were  de- 
stroyed before  completion,  the  owner  could  recover  back  the 
instalments  paid,  though  the  falling  down  and  destruction  was 
by  reason  of  a  latent  defect  in  the  soil.^  Similarly  to  the  fore- 
going, it  was  held  in  a  leading  case  that  performance  of  a  con- 
tract to  build  a^  house  for  another  on  the  soil  of  such  person, 
and  that  the  work  shall  be  executed,  finished,  and  ready  for 
use  and  occupation,  and  be  delivered  over  so  finished  and 
ready  to  the  owner  of  the  soil,  is  not  excused  by  the  fact  that 
there  was  a  latent  defect  in  the  soil,  in  consequence  of  which 
the  walls  sank  and  cracked,  and  the  house,  having  become  un- 
inhabitable and  dangerous,  had  to  be  partially  taken  down  and 
rebuilt  on  artificial  foundations.^  So  if  no  payment  were  to  be 
made  till  the  work  was  completed,  which  was  never  done,  tbe 
mechanic  cannot  recover  for  the  work  performed.*  But  these 
cases  do  not  apply  when  the  contractor  has  not  undertaken  to 
erect  and  finish  a  building  and  deliver  it ;  and  in  such  case, 
when  he  is  entitled  to  payment  as  the  work  progresses,  all 
that  he  fully  performs  before  the  accident  he  is  entitled  to 
receive  notwithstanding.®     So  under  a  contract  to  do  car- 


1  Adams  v.  NichoU,  19  Pick.  276.  *  Dermott  v.  Jones,  2  Wall.  1. 

<  School  Dist.  No.  1  o.  Dauchy,  25        ^  Appleby  v.  Myers,  2  L.  R.  C.  P. 

Conn.  680.  661. 

8  School    Trustees   of   TreotOD  v.        *  Schwarti  v.  Sftanden,  40  HI.  18. 
Bennett,  3  Dutch.  (N.  J.)  518. 
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penter'8  work  only,  the  risk  of  destruction  by  fire  being  as- 
sumed therein  by  the  owner,  and  the  building  is  destroyed  by 
fire,  80  that  the  workman  is  prevented,  without  fault  on  his 
part,  from  completing  his  contract,  a  decree  giving  him  a  lien 
on  the  lot  for  the  sum  due  him  for  work  and  materials  will  not 

be  disturbed.^ 

§  186.  When  Contract  is  to  be  performed  with  Approval  of 
Arohitectp  Ac-^If  parties  impose  terms  upon  themselves  by 
express  provisions  of  contract  in  regard  to  what  shall  be 
deemed  a  satisfactory  performance  of  the  contract,  they  will  be 
binding  upon  them.  Thus,  where  a  contract  makes  the  archi- 
tect the  arbiter  of  the  proper  performance  of  work  and  the  times 
of  payment,  his  decision  is  conclusive  on  all  parties,  unless  it 
can  be  shown  that  it  was  obtained  by  collusion  or  fraud.^ 
Again,  where  a  contract  stipulates  that  the  work  shall  be  done 
to  the  satisfaction  of  an  architect,  this  approval  is  a  condition 
precedent  to  a  right  to  recover  on  the  contract,  and  must  be 
shown,  unless  fraud  or  collusion  between  the  architect  and 
the  defendant  is  made  out  to  the  satisfaction  of  the  jury. 
And  although  the  work  is  paid  for  in  instalments  on  the  cer- 
tificate of  the  architect,  which  are  given  from  time  to  time  as 
the  work  progressed,  it  does  not  dispense  with  the  final  certifi- 
cate of  the  architect  that  the  work  is  completed  according  to 
contract.^  Where  a  sub«contractor  makes  a  further  sub-con- 
tract, and  his  sub<K3on  tractor  does  not  do  his  work  to  the 
satisfaction  of  the  arehitect,  whose  decision  is  final,  where- 
upon  the  principal  contractor  employs  others  to  do  the  work, 
charging  the  expenses  to  his  sub-contractor,  and  there  is  noth- 
ing due  the  sub-subcontractor  on  his  contract,'  he  has  nolien.^ 
As  before  stated,  if  the  architect  unreasonably  or  in  bad  faith 
decline  to  give  the  certificate,  this  should  be  averred,  and,  if 
proved,  will  dispense  with  it.^  A  contract  contained  this  pro- 
vision :  *'*'  No  exti*a  work  to  be  paid  for  unless  the  price  has  been 
fixed  by  the  parties,  the  work  named,  and  the  agreement  made 

1  Sontag  V.  Brennan,  76  Bl.  279.  «  Weeks  v.  Little, 47  N.  Y.  Supreme 

s  Dingley  v.  Greene,  64  Cal.  838.  Ct.  1. 

s  Barton  v.  Hermann,  11  Abb.  Fr.  <  Thomas  v.  Fleniy,  20  N.  Y.  26. 
■.  B.  87& 
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at  the  time  the  extra  work  is  done."  There  was  no  price  fixed, 
or  agreement  made.  The  court  held  that  there  was  no  lien.^ 
So,  if  a  contrabt  stipulates  that  no  payment  is  to  be  considered 
as  due  if  at  the  time  there  are  any  liens  on  the  building  in 
consequence  of  the  acts  of  the  contractor,  the  latter  will  be 
held  to  the  performance  of  this  stipulation,  and  there  can  be 
no  lien  as  long  as  he  is  in  default.' 

§  137.  Completioxi  and  Abauidonment.  The  general  prin* 
ciples  a£Fecting  contracts  are  sometimes  modified  or  enforced 
in  their  application  to  the  lien  law  by  the  statute  itself  which 
authorizes  the  lien.  As  where  a  statute  looks  to  the  com- 
pletion of  the  contract  by  providing  that  ^^  the  time  for  com- 
pleting the  contract  must  not  extend  over  three  yearp,  or 
of  payment  beyond  more  than  one  year  after  completion," 
notwithstanding  his  common-law  remedies  on  the  contract  for 
the  work  performed,  it  was  said  the  contractor,  to  avail  himself 
of  the  lien,  must  complete  the  work  contemplated  by  the  con- 
tract, unless  prevented  by  the  other  party.*  Again,  where  by 
the  law  the  work  is  to  be  completed  before  the  lien  can  be 
filed,  if  an  essential  part  of  the  contract  remain  unperfoimed 
through  the  fault  of  the  contractors,  as  the  failure  to  pencil 
the  walls,  an  attempt  to  enforce  the  lien  is  premature.^  Where 
the  lien  was  given  upon  ^'  the  completion  of  the  contract  for 
labor  "  and  a  bricklayer  completed  his  contract  to  do  the  brick- 
work of  a  house,  it  was  held  that  he  was  entitled  to  the  pro- 
tection of  the  statute.^  Where,  however,  the  contract  is 
entire,  and  the  building  is  substantially  finished,  and  is  treated 
by  all  the  parties  as  completed,  although  somethuig  unim- 
portant or  not  of  the  esseuce  of  the  contract  may  remain  un- 
doue,  the  building  is  considered  in  law  as  finished,  and  more 
especially  if  interveuing  rights  have  attached  in  favor  of  third 
persons.  In  all  these  cases,  if  there  has  been  a  substantial 
compliance  with  the  contract,  and  the  work  has  been  mainly 
completed,  the  builder  may  secure  to  himself  the  benefits  of 
the  lien,  although  the  words  of  the  statute  are  that  the  lien  is 

1  MeigB  V.  Brnntsch.  64  Cal  601.  *  Lnter  w.  Cobb,  1  Coldw.  (Tenn.), 

s  Holmes  v.  Richet,  66  Cal.  307.  626. 

*  Kinney  v.  Sherman,  28  Bl.  620.  •  Gaskill  v.  Davis,  63  Ga.  64& 
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given  to  those  who  ^'  shall,  in  conformity  with  the  terms  of 
such  contract,  perform  any  labor  or  furnish  materials,"  &c. 
Formerly  it'  was  the  rule  that  a  party  claiming  to  be  paid  for 
performing  a  contract  should  be  required  to  show  such  per- 
formance before  he  was  entitled  to  payment ;  and  yet,  in  de- 
ciding upon  builder's  contracts,  a  different  rule  appears  to 
have  been  gmdually  sanctioned  by  the  courts,  and,  instead  of 
forfeiting  all  payments  until  the  work  has  been  completed, 
the  courts  have  been  led  by  the  hardship  of  individual  cases, 
where  there  has  been  a  compliance  in  important  particulars, 
or  where  the  facts  will  warrant  the  presumption  that  the 
work  has  been  accepted  by  the  owner,  to  allow  recovery  to 
the  pxtent  of  work  completed.^  For  example,  where  the  con- 
tract is  to  pay  as  the  work  progressed,  a  mere  delay  of  blinds 
for  a  period  of  two  months  would  not  prevent  the  parties  from 
considering  the  contract  completed.^  But  it  necessarily  fol- 
lows from  what  has  been  said,  that  if  there  be  a  wilful  aban- 
donment of  the  work  by  a  mechanic  on  a  contract  for  its 
completion,  without  any  default  of  the  owner,  there  is  no  lien. 
As  where  a  party  contracted  to  build  a  house  complete  for  the 
owner  of  a  lot,  but,  after  doing  a  small  part  of  the  work,  aban- 
doned it  without  any  default  of  the  owner,  and  the  owner 
thereupon  entered  upon  the  premises,  and  completed  the 
work,  making  use  of  the  unfinished  job  of  the  contractor,  the 
contractor  on  that  account  cannot  recover  for  what  he  had 
done.  It  may  be  said  that  the  owner  ought  not  to  avail  him- 
self of  the  benefit  of  what  had  been  done  upon  the  contract 
without  paying  what  it  was  reasonably  worth.  But  what  was 
he  to  do.  Abandon  his  building  site  entirely  ?  The  law  does 
not  require  this.  It  is  true,  the  court  say,  there  are  cases 
which  establish  the  doctrine  that  when  a  party  makes  a  special 
agreement  to  erect  a  building  or  build  roads  and  bridges 
within  a  fixed  time,  and  fails  to  do  it  in  the  manner  and 
within  the  time  agreed  upon,  yet  if  he  act  in  good  faith,  and 
substantially  executes  the  contract,  the  other  party  receiving 
the  benefit  of  the  work  which  is  done,  the  law  implies  a 

1  Lutz  V.  Ey,  8  Abb.  Pr.  (N.  T.)         >  Thompson  o.  Tates,  2S  Hov.  Pr. 
475.  (N.  Y.)  142. 
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pramise  by  him  to  pay  such  sum  therefor  as  the  benefit  which 
he  receives  is  reasonably  worth  to  him.  But  where  there  has 
been  no  execution  of  the  contract  in  consequence  of  the  con- 
tractor having  abandoned  it  voluntarily  before  he  had  per- 
formed any  considerable  part,  the  case  is  different,  and  he  has 
no  lien.^  So,  in  another  case  of  a(>andonment  or  substantial 
non-performance  of  the  contract,  it  was  decided  that  the  use  or 
occupation  of  the  building  by  the  owner  wiU  not  be  deemed  a 
waiver  or  such  an  acceptance  of  the  building  as  will  entitle  the 
builder  to  sue  upon  the  contract,  leaving  the  owner  to  deduct 
his  damages  from  the  contract  price.^ 

§  138.  No  Loss  of  Uen  "when  oooasloned  by  Deiknlt  of  Owner. 
—  It  is,  however,  universally  true  that  no  loss  of  lien  is  pcca- 
sioned  for  the  work  actually  performed  in  accordance  with  the 
contract  when  the  work  has  been  stopped  or  abandoned  in 
consequence  of  the  default  of  the  owner.^  Accordingly  a 
mechanic  who  does  not  complete  fully  his  contract,  in  conse- 
quence of  the  failure  of  the  owner  to  comply  with  the  terms 
of  the  cotitract,  will  nevertheless  be  entitled  to  a  lien  for  his 
labor  performed.^  So,  it  is  no  objection  to  the  maintenance 
of  a  petition  to  enforce  a  lien  that  the  petitioner  never  com-^ 
pleted  the  work,  and  that,  in  the  condition  in  which  it  was 
left  by  the  petitioner  when  he  ceased  to  work,  that  which  was 
performed  was  of  no  value  to  the  owner  for  the  purpose  for 
which  it  was  designed,  if  the  reason  why  the  petitioner  so 
ceased  to  work  was  that  the  owner  failed  to  furnish  material 
therefor  according  to  his  agreement.^  So  where  a  party  con- 
tracted with  another  to  do  the  carpenter  work  on  a  brick 
building  then  in  the  course  of  erection,  to  be  paid  for  as  his 
work  progressed,  on  estimates  to  be  furnished  by  the  archi^ 
tect  of  the  building,  and  a  brick  wall  was  blown  down  after 
an  estimate  had  been  made  and  before  the  contract  was  com- 
pleted, and  he  was  unable  to  proceed  by  reason  thereof,  and 
the  owner  of  the  building  refused  to  pay  the  amount  of  the 

1  Malbon  v,  Birney,  11  WU.  107.  ♦  Smith  v.  Norris,  120  Mas*.  58. 

a  Smith  V.  Coe,  2  Hilt.  (N.  T.)  S65.         >  Bushfleld  v.  Wheeler,   14  Allsa 

*  Cited  with  approbation  in  Mer-    (Mais.)  139. 
chants'  &  Mechanics'  Savings  Bank  v. 
DashieU,  26  Gratt  (Va.)  625. 
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a 

estimate  according  to  the  contract,  the  contractor  was  justified 
in  abandoning  the  contract  and  was  entitled  to  enforce  a  me- 
chanics' lien  for  the  work  done.^  As  to  whether  a  mechanic 
is  authorized  to  abandon  the  work  in  consequence  of  non-pay- 
ment of  instalments  during  its  progress,  must  depend  largely 
upon  the  terms  of  the  contract  itself.  The  decisions  are  not 
altogether  harmonious.  Thus  it  is  said  that  the  mere  fact 
that  money  is  to  be  paid  as  fast  as  the  work  progressed  on  the 
demand  of  the  contractor  does  not  authorize  its  abandonment 
on  a  failure  of  the  owner  so  to  do,  unless  the  payments  are 
made  a  condition  precedent  to  the  performance  of  the  work 
by  the  express  and  positive  provisions  of  the  contract.^  The 
same  court  on  another  occasion  said  they  found  no  case 
where  the  failure  to  pay  the  consideration  for  the  work  as  it 
progressed,  according  to  the  terms  of  the  agreement,  had  been 
held  such  an  act  or  omission  on  the  pai-t  of  the  defendant  as 
to  justify  the  other  party  in  not  completing  the  contract.* 
Again,  where  there  was  an  entire  contract  not  divisible  as  to 
the  time  of  payment,  without  any  specification  as  to  the  time 
of  payment,  excepting  the  labor  was  to  be  done  by  day's 
work^  the  law  in  such  case  requires  the  whole  work  to 
be  done  before  the  contractor  can  call  for  his  payment.  A 
mere  voluntary  payment  on  account.does  not  alter  the  rights 
of  the  parties.  Performance  of  the  entire  contract  in  such 
cases  is  a  condition  precedent  to  payment.'  If  the  contractor 
wanted  any  other  terms  of  payment,  he  should  have  stipulated 
for  them  in  his  contract.^ 

§  139.  Meastire  of  Damages  when  Default  ia  oocaaioned  by 
Owner.  —  The  measure  of  damages  in  the  event  of  an  aban- 
donment in  consequence  of  the  act  of  the  owner,  according 
to  the  later  cases,  is  not  the  whole  price  agreed  to  be  paid, 
but  the  actual  loss  sustained,  which  will  consist  of  the  value 
of  the  service  rendered  and  the  damage  sustained  by  the  re- 
fusal to  allow  performance  of  the  rest  of  the  contract.^    Thus 

1  Schwartz  v,  Saiinder8.46  III.  IS.  Smith  (N.  Y.),  650;  8.  c.  4  Abb.  Pr. 

s  Kinney  v.  Sherman.  2S  III.  620.  438. 

'  Palm  V.  O.  &M.  R.  R.,  18  III.  220;         «  Cutter  r.  Powell,  2  Smith  Lead 

Cbriiitian  Conntv  v.  Orerholt,  Id.  228.  Cas.,  Hare  &  Wallace's  notes,  44. 
^  Cuoniiigham  v.  JoaeB,  3  £.   I). 
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in  one  case,  where  an  action  was  brought  under  the  provisions 
of  a  law,  ^*  when  the  owner  of  the  land  shall  have  failed  to  per- 
form his  part  of  the  contract,  and  by  reason  thereof  the  other 
party  shall  without  his  own  default  have  been  prevented 
from  performing  his  part,  he  shall  be  entitled  to  a  reasonable 
compensation  for  as  much  thereof  as  he  has  performed  in  pro* 
portion  to  the  price  stipulated  for  the  whole,  and  the  court 
shall  adjust  his  claim  accordingly,"  it  was  held  error  in  the 
court  to  instruct  the  jury  that  the  value  of  the  part  a  party 
did  perform  could  be  ascertained  by  the  cost  of  completing  the 
remainder  of  the  building ;  nor  could  the  mechanic  recover 
danmges  in  consequence  of  the  failure  of  the  owner  to  comply 
with  his  part  of  the  contract.^  So  where  a  statute  gave  **to 
all  persons  performing  labor  or  furnishing  materials  for  the  con- 
struction of  any  building,  a  lien  on  the  building  constructed, 
to  the  extent  of  the  labor  done  or  the  materials  furnished," 
and  parties  who  were  performing  work  to  whom  a  payment  un- 
der the  contract  was  due  by  the  owners  and  unpaid,  notified 
the  owners  that  they  considered  the  contract  annulled  in  con- 
sequence of  the  non-payment,  but  added  that,  to  enable  the 
owners  to  make  other  arrangements,  they  would  voluntarily 
continue  the  work  for  six  days  longer,  for  which  they  would 
ask  no  pay  except  what  the  owners  might  choose  to  give 
from  their  sense  of  honor.  At  the  end  of  the  six  days*  labor, 
receiving  no  reply  ^rom  the  owners,  they  withdrew  their  pre- 
vious note,  except  that  part  of  it  declaring  the  coutract  an- 
nulled. On  this  showing  they  were  justified  in  abandoning 
the  contract  when  they  did,  and  were  entitled  to  a  fair  com- 
pensation for  the  work  performed.*  But  in  another  case, 
where  the  statute  was  that  the  building  *'  shall  be  subject  to 
a  lien  for  the  payment  of  all  debts  contracted  for  work  done 
or  materials  furnished  for  or  about  the  erection  or  construc- 
tion of  the  same,''  a  party  denominated  an  architect,  under 
employment  by  the  owner  of  a  building,  and  who  devoted  his 
time  in  making  plans  and  drawings  of  the  work  to  be  done 
and  in  directing  and  overseeing  its  execution  in  accordance 
therewith,  was  considered  entitled  to  i-ecover  the  full  amount 

1  Hale  V.  Johnson,  6  Kan.  187.  >  Canal  Ck>.  v.  Gordon,  6  Wall.  661. 
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of  his  contract,  although  the  work  was  stopped  by  his  em- 
ployers  before  it  was  entirely  completed.^ 

§  140.  "When  by  Default  of  Meohanio.  —  If  the  default,  either 
in  the  workmanship  or  other  agreements  of  the  contract,  is  on 
the  part  of  the  contractor,  all  the  aathorities  agree  that  the 
owner  shall  be  indemnified  to  the  extent  of  the  loss  sustained ; 
and  this  defence  may  be  made  in  the  proceedings  to  enforce 
the  lien,  either  by  giving  the  same  in  evidence  in  mitigation 
of  damages,  or  by  recoupment.  Thus  where,  by  the  contmct 
for  building  a  house,  the  builder  was  to  furnish  the  materials 
-  and  to  build  the  house  in  a  workmanlike  manner,  and  the 
price  to  be  fixed  by  referees  chosen  by  the  parties ;  and  *soon 
after  the  work  was  finished  it  was  valued  and  the  price  fixed ; 
but  afterwards  defects  became  apparent  by  the  shrinking  of 
the  timber,  showing  that  the  work  was  executed  in  a  veiy 
defective  and  unworkmanlike  manner,  it  was  held  that  the 
valuation  did  not  conclude  the  owner  of  the  house,  but  he  was 
entitled  to  compensation  for  the  defects;  and,  in  a  suit  to 
enforce  the  lien  for  the  price  of  building  the  house,  the  owner 
was  required  to  pay  only  what  the  building  was  worth.^ 
Again,  unliquidated  damages,  arising  from  deficiency  in  the 
performance  of  a  contract  for  the  erection  of  a  building, 
may  be  given  in  evidence  as  setoff  against  the  plaintiff  *s 
claim  for  a  mechanics'  lien,  under  a  statute  which  authorizes 
a  icire  facias^  and  *^  a  rule  upon  the  defendant  to  appear  and 
plead  thereto,  as  in  other  actions,''  but  they  will  not  authorize 
the  jury  to  find  a  bala^ice  in  favor  of  the  defendant,  unless  pro- 
vided for  by  special  statute.^  Under  the  same  law,  it  was  again 
held  that  the  lien  may  be  reduced,  by  showing  defectiveness 
in  the  work,  and  the  like.^  When  damages  for  delay  in  per- 
forming a  contract  have  been  once  waived,  they  cannot  be  set 
off  in  enforcing  a  lien.^  In  a  bankrupt  proceeding  against 
the  owner,  whose  building  was  stopped  in  consequence  of  his 
bankruptcy,  the  amount  required  to  finish  the  contract,  it  was 

1  Bank  of  Penn.  v.  Cries,  86  Penn.  «  McQuaidev.  Stewart,  48  Penn.  St 

423.  198. 

s  laege  v,  Bossieux,  16  Qratt.  88.  >  Nat.  Stock  Yards  v.  O'ReiU/,  86 

s  Bayne    v,     Gajlord,     3    Watts  UI.  646. 
(Penn),  301. 
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decided,  should  be  dedueted  from  the  stipulated  price.^  The 
rule  adopted  in  Louisiana  is  substantially  the  same ;  as  where 
one  who  has  contracted  to  erect  a  building,  after  having  per- 
formed part  of  the  work,  becomes  unable  to  fulfil  his  contract, 
the  proprietor,  on  his  default,  may  proceed  to  complete  the 
building ;  and  if  the  amount  expended  in  its  completion,  and 
the  damages  to  which  the  proprietor  may  be  legally  entitled 
in  consequence  of  the  default,  do  not  equal  the  unpaid  instal- 
ment stipulated  for  the  work,  the  contractor  will  have,  to  the 
extent  of  the  residue,  a  claim,  ez  cequo  et  bono^  for  his  unpaid 
work,  and,  in  the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  the  proprietor  has  been  benefited  to  that 
extent.^ 

Second :  As  between  mb-eontraetor  or  material'man  and  the 
owner. 

§  141.  Statement  of  Oeneral  Prinoiples  as  to  Measure  of 
Damages.  —  The  right  of  the  sub*con tractor  or  material-man 
to  establish  a  lien  against  the  building,  or  to  make  claim  for 
what  sum  may  be  in  the  hands  of  the  owner,,  where  he  has 
himself  made  default  in  the  complete  performance  of  his  con- 
tract, or  in  the  case  when  he  has  performed  his  part  of  the 
contract  existing  between  himself  and  his  contractor,  but 
where  the  principal  contractor  has  made  default  in  his  agree- 
ment with  the  owner,  depends  largely  upon  the  provisions  of 
the  particular  statute  under  investigation.  In  those  States 
where  the  contractor  has  been  regarded  as  simply  the  agent 
of  the  owner,  authorized  to  make  the  necessary  contracts  on 
his  behalf  for  the  performance  of  the  work  agreed  upon,  the 
cases  heretofore  mentioned  between  contractor  and  owner 
would  be  authority  under  similar  circumstances.  In  others, 
where  the  sub-contractor  is  secured  a  lien,  notwithstanding 
no  privity  exists  between  himself  and  the  owner,  and  he  fails 
to  meet  the  requirements  of  his  contract,  he  cannot  enforce  a^ 
lien  to  any  greater- extent  than  the  value  of  the  work  or  ma- 
terials furnished,  and  would  be  responsible  to  his  immediate 

1  Tn  re  Cook  v.  Gleason,  3  Chic.  Leg.        >  ^Uen  v.  Willi,  4  La.  An.  (1849) 
N.  410.  07. 
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employer  for  his  default  according  to  the  ordinary  measure  of 
damages  on  contracts.  In  all  those  States  where  no  privity 
exists  between  the  isub*contractor  or  material-man  and  the 
owner,  and  for  the  payment  of  the  debts  due  them,  and  either 
a  lien  is  given  to  the  extent  of  the  original  contract  price, 
or  a  right  to  appropriate  the  funds  in  the  hands  of  the  owner 
which  are  due  to  the  contractor,  the  claims  of  the  sub-con- 
tractor or  material-man  are  in  strict  subordination  to  the  nght 
of  the  contractor  to  recover  against  the  owner ;  and,  if  the 
contractor  has  made  default,  it  affects  pro  fanto  their  recovery 
against  the  owner.  The  following  review  of  the  authorities 
will  show  the  extent  to  which  this  subject  has  been  adjudi- 
cated^ 

§  142.  Wlien  Sab-oontraotor  may  reooTer  in  foil,  notwitli- 
standing  Default  of  Contractor.  — Under  a  statute  which  pro- 
vided that  ^^  every  building  shall  be  subject  to  a  lien  for  the 
payment  of  all  debts  contracted  for  work  done  or  materials 
furnished  for  or  about  the  erection  or  construction  of  the 
same,'*  in  a  case  where  a  party  made  a  contract  with  a  me- 
chanic to  put  up  a  furnace  with  hot-air  tubes,  with  a  proviso 
that,  if  the  plan  did  not  succeed,  the  mechanic  should  receive 
nothing  for  his  materials  and  labor.  The  plaintiff,  a  sub-con- 
tractor, furnished  the  tubes  and  put  them  in  their  places.  The 
whole  plan  proved  abortive  and  the  tubes  were  removed.  Un- 
der these  circumstances,  the  contractor  being  entitled  to  no 
compensation,  the  question  arises  Does  the  sub-contractor  who 
claims  through  him  stand  in  a  better  position,  and  has  he  a  para- 
mount right  to  that  of  the  person  who  employed  him,  which  is 
incapable  of  being  affected  by  his  default  or  failure?  At  com- 
mon law  this  question  could  have  but  one  answer.  He  would 
have  had  no  claun  against  the  owner ;  he  must  have  looked 
solely  to  his  immediate  superior.  But  the  intervention  of  this 
mechanics'  lien  act  has  abrogated  these  ancient  principles,  and 
introduced  an  entirely  new  set  of  relations  between  the  doers 
of  work  and  those  for  whose  benefit  it  is  done  ;  contractors 
have  acquired  the  power  of  agents,  so  far  as  regards  the 
buildinsr  for  which  thev  contract ;  and  the  burden  of  their 
default  or  breach  of  obligation  has  been  thrown,  in  great 
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measure,  on  those  who  employ  them,  in  exoneration  of  those 
whom  they  employ.  Hence  the  qaestion  in  a  scire  facias  on 
a  mechanics'  lien  has  become,  not  whether  the  contractor 
could  recover  against  the  owner,  but  whether  the  sub-con- 
tractor is  entitled  to  recover  against  the  contractor ;  for,  if  so, 
no  defence  merely  between  the  contractor  and  owner  can  be 
set  up  as  a  defence  by  the  owner.  This  constructibn  of  the 
law  may  be  said  to  be  at  variance  with  justice,  but  has  been 
adopted  from  necessity,  for  otherwise  a  skilful  draftsman 
might  easily  defeat  the  object  the  legislature  had  in  view.^ 

§  143.  "When  Sub-contraotor  mtist  ahaw  Performance  on  Part 
of  Contractor. —  But  where  the  statute,  in  giving  the  sub-con- 
tractor a  right  to  the  funds  in  the  hands  of  the  owner,  which 
are  due  to  the  contractor,  requires  the  work  to  be  done  '^  in 
conformity  with  the  terms  of  the  contract  with  the  owner," 
and  it  appeared  that  the  work  and  materials  for  which  the 
sub-contractors  claimed  did  not  conform  to  the  original  con- 
tract, that  the  deviations  therefrom  were  not  directed  by  the 
owners,  and  that  the  work,  &c.,  had  not  been  accepted  by 
them,  no  judgment  could  be  rendered  against  the  owners. 
Under  such  an  act,  the  work  or  materials  done  or  furnished 
must  be  in  conformity  to  the  contract,  unless  accepted  and 
objection  waived.  These  are  essential  prerequisites;  and  it 
would  be  unjust  to  a  defendant  owner  to  dispense  with  them, 
and  to  hold  him  responsible  to  the  mechanic  or  material-man, 
if  the  work  done  or  materials  furnished  are  not,  and  neither  of 
them  is,  in  conformity  to  the  contract,  and  nothing  therefore, 
due  to  the  contractor.  It  is  true  this  would  seem  to  impose 
upon  the  persons  named  the  duty  of  ascertaining  that  the 
materials  or  work  were  in  conformity  to  the  contract ;  but  the 
law  must  make  their  liens  thus  acquired  by  legislative  enact- 
ment subservient  to  the  owner's  right,  between  whom  and 
them  there  is  no  privity  of  contract,  and  to  whom  they  must 
be  strangers.*  Again,  under  the  same  statute,  it  was  held 
that  a  lien  in  favor  of  the  sub-contractor  i^inst  the  owner 
exists  only  when  the  work  performed  is  contemplated  by  the 

1  Rand  v.  Leeds,  2  Pliila.  160.  «  Qrogan  v.  The  Mayor,  2  E.  D. 

Smith  (N.  Y.).  693. 
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contract  between  the  owner  and  the  first  contractor.^  Ac- 
cordingly, where  the  proof  was  that  the  contractor  had  con- 
structed a  certain  building  for  an  owner  of  a  lot,  and  that  the 
claimant  furnished  the  conti-actor  materials  for  the  same,  the 
claimant  should  have  further  shown  a  contract  existed  between 
the  owner  and  contractor,  and  that  the  work  had  been  so  far 
performed  thereunder  as  was  primd  facie  sufficient  to  entitle 
the  contractor  to  recover,  had  he  brought  his  action  for  the 
same  cause.^  So,  under  a  similar  law,  the  lien  of  sub-con* 
ti-actors  and  material-men  must  be  determined  and  controlled 
by  the  terms  of  the  original  contract  between  the  owner  of 
the  property  and  the  original  contractor.  Of  the  existence 
of  such  original  contract  and  its  terms,  such  Hen-holders  are 
presumed  to  have  notice,  and  to  have  taken  sub-contracts  in 
strict  subordination  to  its  terms.^  Again,  where  the  original 
contractor  has  failed  to  complete  his  contract,  the  owner  will 
only  be  liable  to  sub-contractors  for  so  much  as  the  work  and 
materials  shall  be  shown  to  be  reasonably  worth  according  to 
the  original  contract  price,  first  deducting  so  much  as  shall 
have  been  rightfully  paid  under  the  contract,  and  damages, 
if  any,  sustained  by  the  owner,  growing  out  of  the  non-ful- 
filment of  the  contract,  as  the  owner  is  entitled  to  the  benefit 
of  his  contract.^ 

§  144.  When  no  Special  Contraot  exists. —  When  no  special 
contract  has  been  entered  into  between  the  contractor  and 
owner,  with  no  plans  or  specifications  settled  upon,  but  simply 
a  general  employment ;  or  when,  from  the  commencement  of 
the  work  to  its  completion,  the  contract  had  been  by  mutual 
consent  so  substantially  and  materially  departed  from  that  it 
was  impossible,  from  the  evidence  at  the  trial,  to  ascertain  the 
extent  of  the  alterations  in  the  contract  which  was  originally 
intended  to  control  in  the  erection  of  the  building,  —  in  such 
a  case,  under  a  statute  which  provided  that  *'  any  person  who 
shall  by  virtue  of  any  contract  with  the  owner  thereof,  or  his 

1  Broderiok  v,  Boyle,  1  Abb.  Pr.    (N.  T.),  722;  Pendleburg  v.  Meade,  Id.  * 
819.  728. 

'  Dlzon  V.  La  Farge,  1  £.  D.  Smith,         *  Sharer  v,  Murdock,  80  Cal.  298. 

«  Mehrle  v.  Dunoe,  75  lU.  289. 
16 
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agent,  or  any  peiBon  who,  in  pursuance  of  an  ag^reement  with 
any  such  conlractor,  shalU  in  conformity  with  the  terms  of 
such  cotitract,  perform  any  labor  •  .  .  Bhall  have  a  lien  for  the 
value  of  such  labor  and  materiahi,"  &c. ;  and  *^  any  person  per- 
forming such  labor  .  •  .  without  a  written  contract  with  such 
owner  or  his  agent,  shall  produce  the  best  evidence  to  estab* 
lish  the  value  of  such  labor  or  materials,"  &c.,  parties  fur- 
nishing labor  or  materials  may  acquire  a  lien  for  the  value  of 
such  labor  or  materials,  under  an  implied  obligation  on  the 
part  of  the  owner  to  pay  what  they  were  reasonably  worth. ^ 

§  145.  Suffloient,  if  Sab-oontraotor  shows  Substantial  CofflpU- 
anoa  with  Original  Contraot. —  The  right  of  a  sub-con tractor  to 
recover  under  the  law  quoted  in  the  preceding  section,  which 
also  further  provided  ''  that  such  owner  shall  not  be  obliged 
to  pay  for,  or  on  account  of,  such  house,  &c.,  in  consideration 
of  all  the  liens  authorized  by  this  act  to  be  created,  any 
greater  sum  or  amount  than  the  price  stipulated  and  agreed 
to  be  paid  therefor  in  and  by  such  contract/'  depends  upon 
the  question  whether  the  contractor  had  a  claim  which  he 
could  have  enforced  against  the  owner.  There  are  cases 
where  a  substantial  compliance  has  been  held  sufficient  to 
take  the  case  out  of  the  rule ;  but  it  cannot  be  extended  to 
embrace  the  case  of  a  wilful  dereliction  of  the  contract  when 
partly  executed  by  one  of  the  parties,  without  the  assent  and 
against  the  will  of  the  other.  It  is  not  law  that  a  party  con- 
tracting to  peiform  a  specific  job  may  prosecute  it  so  far  as 
he  thinks  proper,  and  then  abandon  it  unfinished  without  the 
fault  or  assent  of  the  party  with  whom  he  contracts,  and  then 
sue  and  recover  for  ^o  much  labor  as  he  has  chosen  to  de- 
vote to  the  undertaking.^  A  workman  who  undertakes  to 
perform  an  entire  contract  cannot  quit  when  he  chooses, 
without  cause,  and  enforce  a  lien  for  such  portion  of  the 
work  as  he  may  have  performed.  Nor  can  he  enforce  a 
lieu  for  each  week's  wages.  He  has  no  power  to  split  up 
an  entire  demand,  and  maintain  several  suits,  and  enforce 

1  Smith  9.  Coe,  2  Hilt.  (N.  Y.)  S65.     Smith  (N.  T.),  660;  Smith  p.  Coe,  2 
s  CunniDgham  i;.  Jones,  S  £.  D.    Hilt.  (N.  Y.)  365. 


PEBFORMANCB  OF  GOOTRAGT.  243 

geveral  lieas.^  The  same  proposition  is  expressed  in  the 
following  cases:  Where  a  contiuctor,  having  agreed  by 
Tirritten  contract  with  the  owner  of  land  for  the  perform- 
ance of  labor  towards  the  erection  of  a  building  thereon,  and 
the  contract  was  not  peiformed  in  consequence  of  the  aban- 
donment of  the  work  by  the  contractor,  who  so  far  wholly 
failed  to  perform  his  agreement  that  no  money  ever  became 
due  from  the  owner,  according  to  the  terms  of  the  contract, 
which  were  that  *^no  payments  to  be  made  until  work  is 
completed,  except  what  should  be  considered  necessary  by 
both  parties/'  the  owner  is  not  liable,  and  laborers  and  sub- 
contractors employed  by  the  contractor  could  not,  by  filing  no- 
tices, acquh*e  liens  upon  the  building  or  land,  and  compel  the 
owner  to  pay  them  for  the  work  and  labor  actually  performed 
by  them.'  So  where  a  contractor  has  thrown  up  his  con- 
tract, and  there  was  nothing  due  to  him  thereunder,  either  at 
the  time  of  filing  of  a  notice  of  lien  or  subsequently,  the  claim- 
ant, as  sub-contractor  or  material-man,  can  take  nothing  by 
his  lien,  notwithstanding  the  owner  is  compelled  to  employ 
some  one  else  to  go  on  and  finish  the  building,  and  payment 
thei*eafter  became  due  to  such  third  person.^  So  where  the 
owners  offered  to  show  that  they  paid  a  sum  of  money  on  the 
contract  before  the  lien  was  filed,  and  that  after  the  contrac- 
tor received  this  payment,  being  more  than  was  due  by  the 
terms  of  the  contract,  he  abandoned  it,  the  evidence  would 
have  been  a  complete  defence  to  the  sub-contractor's  claim, 
and  should  not  have  been  excluded  on  the  trials  Again, 
where  the  contractor  abandons  or  refuses  to  complete  the 
work,  having  received  payment  of  all  the  instalments  to  which 
he  was  entitled,  and  the  owner,  by  authority  of  an  express 
provision  in  the  contract,  completes  the  building  at  an  ex- 
pense exceeding  the  contract  price,  a  claimant  cannot  main- 
tain an  action  under  the  above  law,  upon  a  notice  filed 
subsequently  to  the  last  payment  received  by  the  contractor.^ 

»  Thomas  r.  Industrial  University,  *    Spalding  v.  King,  1  E.  D.  Smith, 

71 1\\.  312.  717. 

2  Linn  v.  O'Hara,  2  E.  D.  Smith  *  Ferguson  v.  Burk,  4  E.  D.  Smith, 

(N.  Y.),  560.  700, 

*  Allen  V.  Carman,  1  E.  D.  Smith 
(N.  Y.),  602. 
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And  the  owner  in  such  case  may  prove  on  the  trial  what  it 
had  actually  cost  him  to  complete  the  building,  for  the  pur- 
pose of  showing  that  nothing  was  due  to  the  contractor, 
and  consequently  to  the  sub-contractor.^  In  other  words, 
the  lien  creditor,  by  filing  his  notice  of  lien,  succeeds  only  to 
the  rights  and  claims  which  at  the  time  are  possessed  by  the 
original  contractor,  and  to  no  other  or  greater  extent.  Con- 
sequently, unless  a  state  of  facts  is  shown  which  in  a  proper 
action  would  entitle  the  original  contractor  to  recover  from 
the  owner,  the  lien  creditor  cannot  recover.*  In  another 
State,  under  a  lien  law  which  limited  the  owner's  liabUity 
^^  to  the  amount  due  the  contractor,''  a  sub-contractor,  who 
bad  furnished  lumber  to  the  contractor,  which  the  latter  had 
used  in  the  construction  of  a  building  he  subsequently  volun- 
tarily abandoned,  cannot  i*ecover  against  the  owner.^ 

§  146.  Rnle  of  Compensation  'when  Damages  are  Liquidated. 
—  The  rule  of  compensation  in  cases  of  abandonment  may 
be  regulated  by  the  terms  of  the  contract,  and  thus  pre- 
vent, if  stipulated,  a  total  loss  of  compensation  for  work  per- 
formed. Thus  a  contract  contained  a  provision  that  if  for  any 
cause  the  contractor  was  prevented  from  finishing  the  build- 
ing, the  owner,  on  fifteen  days'  notice,  might  employ  another 
person,  and  pay  the  latter  out  of  any  money  due  the  contract- 
or;  by  fair  interpretation  the  owner  was  to  deduct  whatever 
was  required  to  finish  the  contract  out  of  the  moneys  remain- 
ing unpaid  on  the  contract,  and  that,  by  failing  to  complete, 
the  contractor  forfeited  only  so  much  as  the  owner  might  be 
obliged  to  pay  to  other  persons  to  finish  the  buildings.*  So, 
where  an  agreement  provided  that  a  sum  was  to  be  deducted 
for  any  particular  omission  or  failure  in  its  performance  by 
the  contractor,  an  owner  cannot,  in  a  suit  by  a  sub-contractor 
to  enforce  his  lien,  claim  any  other  or  greater  deduction  in 
consequence  of  the  omissions  to  perform  the  contract,  for  the 
purpose  of  discharging  himself  from  liability  to  the  contractor, 
and  thus  from  the  lien  of  the  sub-contractor.     As  where  the 

1  Smith  V.  Ferris,  1  Dslj  (N.  T.),         *  Malbon  v.Birney,  11  Wis.  107. 
18.  *  Foley  v,  Gough,  4  E.  D.  Smith 

2  Smith  V.  Coe,   2  HUt.  (N.  T.)    (N.  Y.),  724. 
365. 
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agreement  specifies  that  if,  during  the  progress  of  the  work, 
the  contractor  fail  to  supply  a  sufficiency  of  workmen  or  ma- 
terials, the  owner  may  provide  them  after  three  days'  notice, 
and  deduct  the  expense  fronf  the  contract  price.  The  owner, 
if  he  elect  to  exercise  this  power,  and  under  it  finishes  the 
building,  cannot  afterwards  claim  any  greater  deduction  or 
allowance  from  the  contractor  than  the  amount  expended  in 
completing  the  contract.  Doubtless,  under  such  an  agree- 
ment, he  might  have  disregarded  the  power  thus  confen^ed, 
and  have  rested  upon  his  right  to  have  the  work  performed 
at  the  time  agreed  upon,  but  h^  did  not  adopt  that  course, 
and,  having  acted  upon  the  contract,  must  abide  by  the  con- 
sequences. The  owner,  by  so  doing,  became  the  contractor 
pro  hdc  vice.  But  at  all  events,  if  the  contract  had  been 
silent  upon  the  subject,  there  would  have  been  no  difficulty 
in  relieving  the  owner  from  any  of  his  alleged  grievances ; 
because,  the  contractor  having^  failed  to  perform  his  contract, 
and  the  clainiaut  being  entitled  only  to  what  might  be  due 
him,  the  latter  could  not  recover.^  So  under  a  contract  for  work 
which  was  to  be  completed  by  a  time  certain,  with  a  provision 
that  for  default  the  owner  should  have  damages  at  the  rate  of 
ten  dollars  per  day  until  the  work  was  completed,  the  owner  is 
entitled,  as  against  a  sub-contractor,  to  retain  such  sum.^  So, 
in  a  suit  brought  to  declare  a  mechanics'  lien,  it  is  proper  to 
allow  the  damage  defendant  sustained  by  reason  of  the  failure 
of  the  plaintiff  to  complete  the  building  within  the  time  speci- 
fied in  the  contract,  and  also  for  the  unworkmanlike  manner 
in  which  the  work  was  done.*  Again,  where  by  the  terms  of 
a  contract  a  certain  amouut  is  due  to  the  contractors,  sub-con- 
tractors and  material-men  are  entitled  to  be  paid  out  of  that 
amount,  on  service  of  their  attested  accounts,  although  the 
contractors  fail  afterwards  to  comply  strictly  with  their  agree- 
ment. The  proper  test  in  such  a  case  is.  Have  the  contrac- 
tors complied  with  the  stipulations  up  to  the  time  of  the 

^  Gillen  v.  Hubbard,  2  Hilt.  (N.  Y.)         *  Barn  v.  Whlttlesejr,  2  Mac  Arthur 
303.  (D.  C),  189. 

*  O'Donnell  v.  Rosenberg,  14  Abb. 
Pr.  (s.  8.)  69. 
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falling  due  of  the  instalments  for  which  the  sub-contractors 
and  material-men  have  served  their  attested  accounts  ?  ^  So  in 
another  case,  where  there  was  no  abandonment,  but  the  con- 
tiactor  simply  failed  to  complete  the  building  within  the  time 
specified  in  the  contract,  the  owner,  after  putting  him  in  de- 
fault, proceeded  to  finish  the  building  ;  the  money  remaining 
in  his  hands,  after  paying  for  the  completion,  is  a  fund  out  of 
which  the  privileged  claims  of  material-men  were  ordered  to 
be  paid  .2 

§  147.  Waiver  of  Default  in  Performance.  —  The  failure  to 
complete  the  work  according  to  contract  will  be  excused,  if 
it  occurred  either  through  the  fault  or  by  consent  of  the  em- 
ployer. Thus,  where  a  contractor  by  his  own  act  is  proved 
to  have  prevented  the  completion  of  a  contract,  a  lien  maybe 
acquired  and  enforced  for  the  value  of  labor  or  materials  per- 
formed or  furnished  in  pursuance  thereof,  to  the  time  of  such 
prevention,  if  the  owner  is  indebted  in  such  sum  to  the  con- 
tractor.^ The  fact  that  work,  for  which  a  lien  is  claimed,  was 
not  performed  within  the  period  prescribed  by  the  written  con- 
tract, will  not  bar  the  claimant  from  the  benefits  of  his  lien, 
where  the  delay  was  caused  or  consented  to  by  the  owner.*  It 
is  entirely  competent  for  an  owner  to  waive  a  strict  compliance 
with  the  terms  of  the  contract  on  the  part  of  the  contractor,  as 
to  when  the  building  should  be  completed.^  Thus,  delay  re- 
sulting from  a  change  in  some  part  of  the  building  from  the 
original  plan,  at  the  instance  of  the  owner,  will  not  work  a 
forfeiture  of  the  lien.^  Where  there  has  been  a  substantial 
performance  of  contract,  and  whatever  failure  there  may  have 
been  is  waived  by  the  owner,  and  the  work  accepted,  this  is 
such  a  performance  as  will  authorize  the  lien.*^  Although  work 
done  on  a  building  by  a  sub*contractor  may  not  be  exactly  ac- 
cording to  the  plans  and  specifications  referred  to  in  the  ori- 
ginal contract,  yet  if  it,  as  a  whole,  is  done  to  the  satisfaction 

1  St.  Paul's  Church  v.  6iraud,  16         *  Foley  v.  Gough,  Id.  724. 
La.  An.  124.  *  Heckmann  r.  Pinkney,  81  N.  T. 

3  Jorda  V.  Qobet,  6  La.  An.  (1850)  211. 
431.  «  Montaudon  v.  Deaa,  14  Ala.  33. 

'  Dennistoun  v.  McAllister,  4  £.  D.         ^  Havighorat   v.  Lindberg,  67    111. 

Smith  (N.  T.),  729.  463 ;  Fish  v.  Stubbios,  65  lU.  462. 
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of  the  owner  of  the  propetty,  except  in  a  few  minor  matters^ 
which  the  sub-contractor  o£fer8  to  correct,  and  is  prevented 
from  so  doing  by  the  owner,  and  the  cost  of  such  correction  is 
trifling,  the  sub-contractor  may  enforce  his  lien,  and  defects 
not  arising  from  the  execution  of  the  work,  but  from  the  archi- 
tecture, will  not  defeat  the  lien.^  After  the  building  has  been 
accepted  and  used  without  complaint,  slight  defects  relied  upon 
as  an  excuse  for  not  paying  are  to  be  scrutinized,  and  any 
failure  to  call  on  the  contractors  to  remedy  or  repair  alleged 
defects  may  be  considered  by  the  jury.^  It  is  no  defence  to  a 
petition  for  the  enforcement  of  the  mechanics'  lien,  by  one 
employed  by  a  contractor  to  aid  in  the  erectiou  of  a  house 
upon  the  land  of  another,  to  prove  that,  before  the  labor  was 
performed,  the  time  had  expired  within  which  the  contractor, 
by  his  written  agreement,  was  to  finish  the  same,  if  such  time 
had  been  enlarged  by  a  parol  agreement  or  otherwise.'  So, 
under  a  contract  to  build  a  house  by  a  fixed  date,  suffering  the 
contractor  to  proceed  after  the  day  fixed  for  its  completion,  and 
the  acceptance  of  the  work  at  a  future  day,  amounts  to  a  waiver 
of  performance  at  the  time  specified  in  the  contract.  But  the 
mere  extension  of  time  does  not  affect  the  other  stipulations  of 
the  agreement.^  So  where  work  is  to  be  completed  by  a  speci- 
fied time,  as  to  which  there  is  a  failure,  if  the  party  in  whose 
favor  the  default  occurs  authorizes  a  sub-contractor  to  go  on 
and  finish  his  part  of  the  work,  it  amounts  to  a  ratification, 
and  estops  him  from  denying  that  the  completion  of  his  work 
was  done  under,  and  in  pursuance  of,  the  original  contract.^ 
Although  the  effect  of  the  failure  of  a  contractor,  and  an  assign- 
ment by  him  of  the  contract  for  the  benefit  of  his  creditors, 
may  prevent  a  sub-contractor  from  completing  the  whole  of  his 
contract  with  the  contractor,  yet,  inasmuch  as  the  assignee  of 
the  contractor  takes  the  contract  cum  onere^  when  the  assign- 
ment is  made  with  the  consent  of  the  owner,  who  detained 
from  the  contract  price  the  amount  of  the  claim,  the  sub-con- 

1  Welch  V.  Sherer,  03  ni.  64.   Caset        <  Porter  v.  Wilder,  62  Ga.  520. 
of  Fish  0.  Stabblns,  66  HI.  402,  and        *  Rockwood   v.  Wolcott,   8   Alleii 

Powell  V.  Webber,  79  ni.  164,  oreiv  (Matt.),  468. 
ruled  bj  CHark   v.  Maiming,  90   BL        «  Nibbe  v,  Branhn,  24  Bl.  268. 
880.  *  Jarden  v.  Pumphrej,  86  Md.  861. 
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tractor  acquires  a  lien  for  the  value  of  his  labor  and  ma- 
terials performed  and  furnished  up  to  the  time  when  he  is 
prevented,^ 

§  148.  Materials :  Oeneral  Statement  of  the  Zaw.  —  The 
phraseology  of  almost  all  the  mechanics'  lien  laws  guarantees 
the  lien  for  ^'  work  done  and  materials  furnished."  The  im- 
portant inquiry  therefore  arises,  When  are  the  words  of  the 
statute  satisfied,  when  are  materials  furnished?  Is  it  essen- 
tial that  the  identical  materials  should  become  actually  incor- 
porated as  a  part  of  the  structure,  or  are  they  protected  by  the 
.  lien  when  they  are  delivered  by  the  material-man  in  the  ordi- 
nary course  of  trade  to  the  contractor,  uuder  circumstances 
which  show  it  was  the  understanding  at  their  sale,  that  they 
were  to  be  used  in  the  erection  of  a  particular  building,  not- 
withstiinding  their  subsequent  misappropriation?  Courts 
have  decided  differently,  although  interpreting  almost  identi- 
cal phraseology.  It  has  been  held  by  some  that  the  words  of 
the  law  are  fulfilled  whenever  the  material-man  has  in  good 
faith  furnished  the  materials  for  the  purposes  of  building,  irre- 
spective of  their  subsequent  fate,  and  urged,  in  support,  the  un- 
reasonableness and  impossibility  of  requiring  the  material-man 
to  devote  his  time  to  see  to  their  application  to  the  structure, 
particularly  when  the  owner  has,  in  employing  a  contractor 
himself,  given  credit  to  the  individual  who  usually  makes  the 
default.  As  between  the  owner  and  material-man,  the  align- 
ment is  strong.  Other  courts,  when  viewing  the  question  as 
to  lien  claimants  inter  ««,  have  considered  that  the  equity  of 
the  lien  is  the  incorporation  of  the  materials  of  the  merchant 
into  the  building,  and  that  they  possess  a  kind  of  interest 
therein,  and  right  of  payment  out  of  the  specific  aiticles,  not- 
withstanding their  having  been  attached  to  the  soil  of  another; 
and  therefore  giving  a  lien  to  others  whose  property  never  en- 
tered into  the  improvements,  through  accident  or  fraud,  would, 
where  a  sale  is  insufficient  to  pay  all,  be  appropriating,  con- 
trary to  this  equity  which  prompted  the  law,  the  property  of 
some  to  the  debts  of  others.  The  authorities  and  reasoning  of 
the  courts  are  given  in  full  below. 

1  Hendenon  v.  Storgis,  1  Daly  (N.  Y.),  830. 
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§  149.  BCaterialB  famiBhed,  though  not  incorporated  in  Bnild- 
ingp  will  support  Uen.  —  It  was  held,  where  a  lien  law  provided 
that  ^^  every  dwelling-house  shall  be  subject  to  the  payment  of 
the  debts  contracted  for«  or  by  reason  of,  any  materials  found 
or  provided  by  any  lumber-merchant  .  .  .  for  or  in  the  erect- 
ing and  constructing  such  house,''  &c.,  if  a  debt  be  contracted 
for  and  on  the  credit  of  the  building,  and  the  lumber  be  deliv- 
ered with  an  underatanding  of  the  parties  that  it  is  to  be  used 
in  the  erection  thereof,  a  lien  will  be  created ;  although  the 
ai'licle  was  subs'equently  sold  to  other  persons,  and  not  used  in 
the  buildiug.^  Under  the  same  law,  where  lumber  and  win- 
dow-sash were  furnished  to  a  contractor,  to  be  used  in  the 
erection  of  a  building,  the  lumber  having  been  delivered  on  the 
ground  on  which  the  building  was  being  erected,  and  the  sash 
taken  from  the  possession  of  the  material-man,  by  the  con- 
tractor, to  a  shop  to  be  painted,  and  both  lumber  and  sash  were 
subsequently  sold  on  an  execution  against  the  contractor,  and 
not  used  in  the  building,  it  was  held,  nevertheless,  the  require- 
ments of  the  statute  were  complied  with,  and  the  building 
was  subject  to  a  lien  for  their  payment,  and  that  they  were 
not  the  property  of  the  contractor,  or  liable  to  sale  on  execu- 
tion against  him.  The  principle  of  these  decisions  was  that, 
as  soon  as  ownei's  of  lots  cefu^ed  to  be  their  own  builders, 
they  put  it  in  the  power  of  the  person  employed  by  them  to 
occasion  losses  to  mechanics  and  material-men  which  they 
ought  not  to  bear ;  and  it  was  to  remedy  this  mischief  that 
the  legislature  established  the  principle  that  materials  and 
labor  are  to  be  considered  as  having  been  furnished  on  the 
credit  of  the  building,  and  not  of  the  contractor  ;  the  princi- 
ple being  held  to  be  not  only  a  just,  but  convenient  one. 
Whether  the  builder  be  the  agent  of  the  owner  or  an  in- 
dependent contractor,  his  appointment  to  the  work  creates  a 
confidence  in  him  which  was  not  had  before ;  and  the  conse- 
quences of  a  false  confidence  ought  not  to  be  borne  by  those 
who  had  no  hand  in  occasioning  it.     Nor  does  the  rule  bear 

1  Wallace  v.  Melchoir,  2  Browne,  2  Serg.  &  R.  170 ;  Odd  Fellowt'  Hall  v, 
104;  Presbyterian  Church  v.  Allison,  Masser,  24  Penn.  607;  Singerlj  v. 
10  Penn.  418 ;  Hincbinan  v,  Graham,    Doerr,  62  Penn.  9. 
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hard  on  the  owner.  He  has  it  in  his  power  to  detain  the  price 
of  the  building  while  there  are  outstanding  charges  against  it^ 
or  to  stipulate  for  security  against  those  that  might  afterwards 
turn  up ;  and,  if  he  use  common  prudence,  any  loss  which  oc- 
curs will  eventually  fall  on  the  author  of  it.  If  he  do  not,  he 
cannot  charge  the  mechanic  with  the  consequences  of  his  own 
8Ui)ineness.^  So  if  materials  have  been  supplied  on  the  credit 
of  a  building  in  the  course  of  construction,  and  could  have  been 
used,  a  mechanics*  lien  may  be  filed,  though  they  never  went 
into  it  at  all,^  but  were  used  for  the  pavement,  gutter,  and 
out-house.^  So,  where  *'  every  mechanic  or  other  person  fur- 
nishing work  or  materials  for  buildings  shall  have  a  lien  for 
the  same,"  under  this  provision  all  the  claimant  is  required  to 
show  is  the  fact  that  the  materials  were  furnished  for  the  pur- 
pose of  being  used  in  constructing  the  building ;  the  court 
further  stating  it  would  be  altogether  .unreasonable  to  require 
the  material-man  to  follow  the  materials  from  his  place  of 
business  to  the  building,  and  to  make  positive  proof  of  the 
fact  that  they  were  actually  used  for  the  purposes  for  which 
they  were  alleged  to  have  been  purchased.  Such  a  thing  is 
not  only  a  matter  of  extreme  inconvenience  in  all  cases,  but  in 
a  majority  of  instances  must  be  totally  impracticable.  This 
view,  of  course,  excludes  the  idea  of  any  fraud  or  collusion 
between  the  material-man  and  the  contractor.  The  state* 
ments  of  the  contractor  are  admissible  in  evidence  to  show 
the  purposes  for  which  the  materials  were  purchased.*  But 
in  a  later  case  under  the  same  statute,  it  was  held  that  a  lien 
cannot  be  enforced  against  a  building  for  materials^  furnished 
to  the  contractor,  but  not  put  into  the  building ;  and  inas- 
much as  the  contractor  is  not  the  agent  of  the  owner,  declara- 
tions  by  him,  that  materials  purchased  by  him  were  used  in  a 
particular  building,  are  not  evidence  against  the  owner.*  Un- 
der similar  language  in  the  statute  of  another  State,  it  was 
decided  to  be  iio  objection  to  the  validity  of  a  claim  for  mate- 

1  White  V.  Miller,  18  Penn.  52.  ♦  Morrison  v.  Hancock,  40  Mo.  561. 

«  Basch  V.  Sener,  1  Pennjrbacker        *  Deardorff  ».  Everhartt,  74  Mo.  87 ; 

(Penn.  Sap.  Ct.),  22.  orerruling  Morriaon  v.    Haucock,  40 

s  Hershey  v,  Qohn,  Id.  40.  Mo.  601. 
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rials  farnished  for  the  erection  of  a  building,  that  such  materials 
were  not  actually  used  in  the  erection  of  any  building.  The 
right  to  the  lien  depends  upon  the  fact  that  the  debt  was  in- 
curred and  materials  furnished  for  the  purpose  of  the  building. 
In  the  absence  of  fraud  on  the  part  of  the  creditor,  his  rights 
are  not  affected  by  a  failure  to  use  the  materials,  or  by  their 
diversion  from  the  purpose  for  which  they  were  intended.^ 
So  the  fair  construction  of  a  law  ^^  that  any  person  who  shall 
furnish  materials  for  erecting  or  repairing  any  house  or  other 
building,  by  virtue  of  an  agreement  with  the  owner  thereof^ 
shall  have  a  lien,'*  is  to  extend  the  lien  to  all  the  material  in 
good  faith  furnished  for  the  purpose  of  erecting  or  repairing  a 
house,  in  pursuance  of  an  agreement  with  the  owner,  notwith- 
standing a  part  of  the  material  may  subsequently  be  otherwise 
appropriated,  without  the  consent  of  the  party  furnishing  it.^ 
Where  the  lien  ^^  shall  extend  to  all  work  done  or  materials  for- 
nished,"  if  there  be  a  bond  fide  sale  and  delivery  of  materials 
for  a  building  to  the  actual  contractor  or  builder,  a  lien  may 
attach,  whether  the  materials  were  used  or  not.^  Where« 
however,  the  material  is  not  in  fact  used  in  the  building,  the 
creditor  must  show  that  he  sold  it  to  be  used.^  Again,  where 
it  was  provided  ^Hhat  every  dwelling-house  .  .  .  constructed 
.  •  •  shall  be  subject  to  the  payment  of  all  debts  contracted  for, 
or  by  reason  of,  any  work  done  or  materials  found  by  any  brick- 
layer ...  or  other  peraon  employed  in  erecting  or  furnishing 
materials  in  the  erection,"  &c.,  as  between  the  material-man 
and  the  owner  of  the  building,  the  former  has  a  lien  for  mate- 
rials sold  to  the  latter  with  the  understanding  that  they  were 
to  be  used  in  erecting  the  building,  although  the  latter  made 
a  different  disposition  of  them,  and  procured  materials  for  the 
building  elsewhere.  It  was  said,  Undoubtedly,  questions  of 
equity  might  arise  between  different  material-men,  where  both 
had  sold  on  the  credit  of  the  building,  the  materials  of  one 

»  Morrit  County  Bank  v.  Rockawaj  "Watts  v.  Whittington,   48  Md.  367 ; 

Man.  Co.,  1  McCart.  Ch.  180.  NeiUon  v.  Iowa   Eastern  R.  Co.,  61 

>  Beckel  v.  Petticrew,  6  Ohio  St.  Iowa,  184. 
247.  «  In  re  Cook  &  Gleason,  8  Chic.  Iieg. 

*  Oreenway  v.  Turner,  4  Md.  296;  N.  410. 
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having  been  used  in  its  erection,  and  those  of  the  other  not, 
which  might  require  the  interposition  of  a  court  of  equity.^ 

§  150.  Wlien  MaterlalB  are  forniahed.  —  The  delivery  re- 
ferred to  in  the  preceding  section  is  always  a  question  of 
fact,  and  depends  upon  the  circumstances  of  each  case.  It  is 
sufficient  if  the  articles  be  delivered  at  or  near  the  building, 
at  the  place  pointed  out  by  the  contracting  party .^  So,  if 
lumber  be  icm^ /(2^  furnished  for  a  building,  though  delivered 
at  a  carpenter's  shop  at  a  distance  from  it,  as  there  is  no  dis- 
tinction between  delivering  materials  at  or  near  the  building 
or  at  a  distance  from  it,  provided  they  be  delivered  in  the 
usual  course  of  business.  The  delivery  at  one  place  or 
another  is  no  further  important  than  as  it  furnishes  evidence 
of  the  purpose  for  which  the  materials  were  sold.  Where 
gross  materials  have  to  be  worked  up  into  articles  suitable  for 
the  building,  and  which  cannot  conveniently  be  done  on  the 
premises,  it  would  be  useless  to  require  the  materials  to  be  first 
delivered  at  or  near  the  building,  and  then  subsequently  re- 
moved to  a  manufacturer's.^  If  work  be  done  for,  and  on 
the  credit  of,  the  building,  the  place  where  it  is  done  can 
make  no  diffierence.  Steam  and  machinery  have  I'evolution- 
ized  the  manner  of  building  houses ;  and  much  of  the  work 
formerly  done  by  hand,  at  or  near  the  building,  is  now  done 
at  the  mill.^ 

In  like  manner  the  good  faith  of  the  material-man  is  aH 
imi)ortant  question  of  fact,  to  be  determined  upon  all  the  cir- 
cumstances of  the  case  ;  and,  as  an  evidence  of  it,  the  mate- 
rials furnished  ought  to  be  of  the  kind  that  would  induce  a 
careful,  prudent,  and  skilful  man,  acquainted  with  the  build- 
ing, to  believe  that  they  could  be  usefully  employed  in  its 
erection.  In  such  case  the  material-man  is  not  bound  to  in- 
quire into  the  character  of  the  materials  which  the  contractor 
had  agreed  with  the  owner  of  the  building  to  use  in  its  con- 
struction.'^   Where  the  materials  fui-nished  could  not  be  used, 

1  Ksslmger  o,  Huebner,  22  Wis.  682.         *  Singerly  v.  Doerr,  62  Tenn.  9 ; WU- 

^  Wallace  v.  Melchoir,  2  Browne,  son  v.  Sleeper,  131  Mass.  177. 

104.  ft  Odd  Fellowt'  Hall  v,  Masser,  24 

*  Hincbman  v.  Graham,  2  Serg.  &  Penn.  607. 

E.  170. 
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because  of  a  character  totally  unadapted  for  the  building,  no 
lien  would  arise.* 

§  151.  When  MaterialB  miut  be  Incorporated  to  stxpport 
Zden.  —  The  decisions  as  intimated  are  not  harmonious  as  to 
whether  it  is  essential  that  the  materials  and  labor  must  be 
actually  incorporated  in  the  work.  Such  conflict  of  authority 
presents  an  appropriate  subject  for  legislative  interference. 
Thus,  on  the  other  hand,  where  it  was  provided  that  **  any 
person  who  shall,  by  contract  with  the  owner  of  any  piece  of 
land,  furnish  labor  or  materials  for  erecting  any  building,  shall 
have  a  lien  upon  the  land  for  the  amount  due  to  him  for  siich 
labor  or  materials,  and  the  lien  shall  extend  to  all  work  done 
or  materials  furnished  under  the  provisions  of  the  contract," 
it  was  held  that  the  legislature  only  intended  to  give  this  lien 
for  the  materials  actually  used  in,  or  the  labor  really  bestowed 
upon,  the  building  situated  upon  the  premises  against  which 
the  lien  is  sought  to  be  established.  To  allow  a  claim  would 
give  a  lien,  not  for  anything  a  party  has  done  to  enhance  the 
value  of  the  building,  nor  by  reason  of  any  encumbrance 
upon  it,  but  because  the  owner  of  the  premises  had  purchased 
lumber  for  the  purpose  of  using  it  on  the  premises,  but  which 
be  never  did  so  use.  The  very  essence  of  the  lien  created 
by  this  statute  is  the  furnishing  the  materials  of  which  the 
building  is  constructed.  It  continues,  in  the  party  furnishing 
the  materials  of  which  the  building  is  erected,  a  qtiasi  prop- 
erty in  those  materials  and  others  with  which  it  has  been 
commingled  in  the  building,  and  allows  him  to  follow  it,  thus 
transformed,  for  the  purpose  of  getting  his  pay.  If  the  ma- 
terials be  furnished  for  the  purpose  of  being  put  upon  lot  one, 
and  they  are  placed  in  a  building  upon  lot  two,  the  lien  is  on 
the  last  lot  where  they  were  actually  used,  and  not  on  the  first. 
There  is  no  lien  on  the  premises  till  the  material  is  put  upon 
them.  Any  other  construction  would  allow  a  lien  if  a  man 
go  to  Chicago  and  buy  lumber  to  build  a  house  on  a  particu^ 
lar  lot  in  Chillicothe,  and  in  tranntu  the  lumber  is  burned  up. 
Such  is  not  the  intention  or  true  construction  of  the  law.^ 

1  Odd  FeUowfl'  HaU  v.  Mamr,  24        >  Hanter  v.  BUmchard,  18  Ul.  818. 
Penn.  607. 
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Again,  in  another  caae:  The  principle  embraced  in  these 
statutes  is  founded  in  natural  justice,  that  the  party  who  has 
enhanced  the  value  of  the  property  by  incorporating  therein 
his  labor  or  materials  shall  have  security  in  the  same,  though 
changed  in  form  and  inseparable  from  the  property*  But 
justice  does  not  require  that  he  should  be  allowed  the  security 
in  the  same  property  for  the  price  of  materials  which  became 
no  part  thereof.  To  allow  a  lien  for  materials  sold  by  one 
party  to  another  under  the  representation  that  they  would  be 
wrought  into  a  building,  but  which  were  not,  may  deprive 
others  who  provide  materials  which  are  actually  used  in  con- 
struction in  favor  of  a  party  who  had  sold  materials  for  the 
building,  but  which  have  never  been  used  in  it.  And  the 
true  construction  of  a  statute  which  gives  *^  any  person  who 
shall  perform  labor  or  furnish  materials  for,  or  on  account  of, 
any  building,  shall  have  a  lien  on  the  same,"  can  extend  no 
further  than  to  be  security  for  the  price  of  the  labor  and  ma* 
terials  actually  expended  upon  the  property  to  which  it  at- 
taches.^ Reasoning  upon  the  same  principles,  to  give  a  lien 
for  all  the  materials  sold  for  the  purpose  of  going  into  the 
building,  irrespective  of  the  actual  use  of  them  for  that  pur- 
pose, might  have  the  effect  of  creating  a  lien  to  the  full  value 
of  the  building  in  favor  of  parties  whose  property  did  not  in 
fact  become  part  of  .the  building ;  and  thus  the  persons  who 
had  in  fact  erected  or  repaired  the  building  would  be  deprived 
of  any  advantage  from  the  liens  given  by  a  law  providing  that 
"  every  building,  for  the  construction  or  repair  of  which  any 
person  shall  have  furnished  materials  or  rendered  services," 
shall  be  subject  to  a  lien  for  the  payment  of  the  same.^  Also 
under  the  California  law,  enacting  that  "All  master-builders, 
mechanics,  and  all  other  persons  performing  labor  or  furnish- 
ing materials  for  the  construction  or  repair  of  any  wharf  or 
building,  shall  have  a  lien,"  &c. ;  to  enable  a  material-man  to 
enforce  a  lien  upon  a  building  for  materials  furnished,  it  must 
be  alleged  and  proved  that  they  have  been  used  in  the  con- 
struction of  the  building.^    So,  i^ain,  it  has  been  held  under 

1  Taggard  v.  Buckmore,  42  Me.  77 ;         «  Chapin  v.  Pense,  80  Conn.  461. 
Perkins  v.  Pike,  Id.  HI.  «  Houghton  v.  Blake,  5  CaL  240. 
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a  Btatntd  that  secured  the  lien  for  ^^  materials  to  be  used  in 
the  construction,"  &c.,  it  must  not  only  be  alleged  and  proved 
that  the  materials  have  been  used  in  the  construction  of  the 
baildiDg,  but  that  they  have  been,  by  the  express  terms  of 
the  contractf  furnished  to  be  used  in  the  building.^  In  Mis- 
souri, where  "  every  person  who  shall  do  or  perform  any  work 
upon  or  furnish  any  materials  *  .  .  for  any  building,"  &c.,  shall 
have  a  lien,  a  material-man  is  not  entitled  to  a  lien  for  lum- 
ber furnished  to  a  sub-contractor  to  be  used  in  the  construc- 
tion of  a  building,  unless  it  was  actually  so  used.^  But  while 
it  may  be  undoubtedly  true  that,  in  order  for  a  sub-contractor 
to  sustain  a  lien  against  an  owner,  it  must  appear,  not  only 
that  the  materials  were  purchased  to  be  used  in  the  building, 
but  also  that  they  were  in  fact  so  used,  yet  when  it  is  satisfac- 
torily shown  that  the  materials  were  sold  to  be  used  in  the 
building,  that  they  were  delivered  to  the  builder,  and  the 
building  was  actually  built,  and  some  were  shown  to  have 
been  actually  used,  and  there  is  nothing  to  raise  a  suspicion 
that  the  materials,  after  delivery,  were  used  elsewhere,  or  that 
an  unnecessary  amount  were  purchased,  it  was  held  that  a 
finding  of  the  trial  court  sustaining  the  lien  will  not  be  dis- 
turbed although  it  was  not  afiBrmatively  and  specifically 
shown  as  to  each  article  that  it  went  into  the  building.*  A 
diversion  of  a  small  unascertaiued  portion  of  materials  de- 
livered for  a  specific  purpose,  on  request,  on  the  land  of  the 
defendant,  will  not  prejudice  the  lien.* 

§  162.  Right  of  Property  in  Materials  fttmiBhed.  —  Closely 
connected  with  the  subject  discussed  in  the  preceding  sections 
is  the  inquiry.  In  whom  does  the  right  of  property  in  mate- 
rials furnished,  prior  to  their  incorporation  in  the  building, 
vest  ?  In  those  States  where  the  contract  of  the  material-man 
is  completed  on  delivery,  irrespective  of  their  use,  it  is  clear 
the  right  of  property  has  passed  from  him.  As  to  the  right  of 
property  between  owner  and  contractor,  under  those  statutes 

1  Holmes  ».  Richet,  56  Cal.  307.  •  Rice  p.  Hodge,  26  Kan.  164. 

3  Schalenberg  v.  Prairie  Home  Ins.,         ♦  Chi.  Art.  Well  Co.  v,  Corey,  60  HL 
66  Mo.  295 ;  affirming  Simmons  w.  Cap-    77. 
rier,  60  Mo.  582,  and  Fitzpatrick  v. 
Thomas,  61  Mo.  516. 
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where  the  materials  are  furnished  on  the  credit  of  the  build- 
ing, it  vests,  on  delivery,  in  the  owner,  and  not  in  the  contrac- 
tor. The  ownership,  between  the  time  of  delivery  and  of 
working  them  into  the  building,  cannot  be  in  the  contractor, 
because  they  are  delivered  to  him,  not  on  his  own  credit,  but 
on  the  credit  of  the  building,  to  which  they  are  destined. 
They  are  sold  for  the  building,  and  consequently  to  the  owner 
of  it.  He  has  power  to  protect  them  fr6m  the  contractor's 
creditors,  and  he  cannot  charge  any  inactivity  in  defence  of 
his  right  thereto  to  the  material-man,  who  has  nothing  to  do 
with  it.  Even  where  collusion  exists  between  the  material- 
man and  the  contractor  in  furnishing  too  much,  the  excess 
does  not  belong  to  the  contractor  unless  he  pays  for  it^ 

1  White  V,  Miller,  IS  Penn.  52. 
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CHAPTER  XIV. 

WOBK  Am>  MATBEIALS  FOE  WHICH  LIEN  IS  GIVBK. 

§  153.  General  Statement.  —  The  work  and  materials  pro- 
tected by  the  mechanics'  lien  are  the  subjects  of  statutory 
definition.  The  party  claiming  its  protection  must  show  affirm- 
atively that  he  has  performed  such  labor  or  furnished  such 
materials  as  are  described  in  the  law  authorizing  the  lien. 
The  statutes  of  the  several  States  are,  however,  for  the  most 
part  identical  in  securing  to  the  mechanic  and  others  a  lien 
for  ^*  all  work  done  and  materials  furnished  for  or  about  the 
erection,  construction,  or  repair  of  any  building,"  &c.  It  will 
be  observed  that  this  phraseology  contains  several  terms  quali- 
fying each  other  in  an  important  manner.  Thus,  this  priv- 
ilege is  not  accorded  for  all  woi*k  done  by  mechanics,  or 
materials  furnished  by  merchants,  nor  for  them,  though  used 
in  erecting,  constructing,  or  repairing  certain  objects  to  which 
they  may  be  usefully  devoted.  The  lien  arises  only  when  all 
three  conditions  are  fulfilled ;  namely,  (first)  the  performance 
of  work  or  supply  of  materials  for  or  about  (secondly)  the 
erection,  construction,  or  repair  ^  of  (thirdly)  any  building, 
&c.  Some  of  the  earlier  lien  laws  were  not  so  comprehensive 
as  this  provision,  and  many  of  the  later  ones  are  more  exten- 
sive. For  example,  before  this  system  had  attained  its  present 
importance,  the  right  of  lien,  in  several  jurisdictions,  was  con- 
fined exclusively  to  the  mechanic  for  labor  performed,  and 
did  not  extend  to  materials ;  and  in  some  it  is  considered  still 
to  be  unsound  policy  to  encumber  property  with  a  lien  for 
repairs.  On  the  other  hand,  the  industries  and  necessities  of 
other  States  have  made  it  essential  to  extend  the  lien  to  work 

1  Cioskey  v.  Corey,  48  HI.  442. 
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and  materials  furnished  for  machineiy,  mines,  flumes,  wharves, 
and  bridges,  as  well  as  to  buildings. 

Work :  — 

§  154.  All  Labor  ordinarily  employed  in  Brectlon  of  Btdldings 
is  protected.  —  Wherever  a  lien  is  given  to  secure  the  pay- 
ment "  of  work  done  "  in  the  erection  of  a  building,  it  includes 
all  the  labor  which  is  ordinarily  employed  in  the  erection  of 
the  building  contemplated  by  the  contract.^  The  law  makes 
no  distinction  between  the  values  of  the  various  kinds  of  work, 
but  places  those  contributing  artistic  labor,  used  solely  in  or- 
namentation, upon  the  same  basis  as  those  who  perform  the 
more  substantial  parts.  Accordingly,  where  every  building 
is  subject  to  a  lien  for  the  payment  of  ^^  all  debts  contracted 
for  work  done  .  .  .  for  or  about  the  erection  or  construction 
of  the  same,"  paper-hangers  are  included,  as  well  as  other 
classes  of  mechanics.  The  work  they  perform  is  proper  work 
in  the  construction  of  a  house.*^  So,  where  the  law  secures 
all  persons  *'  furnishing  labor  ...  for  erecting  or  repairing  " 
a  building,  house-painters  are  within  its  protection.  To  an 
argument  in  opposition  to  them,  that  the  painting  of  a  house 
was  merely  its  coloring,  and  not  a  part  of  its  erection,  which, 
it  was  said,  consists  in  lifting  its  walls  into  the  air,  the  court  re- 
plied that,  when  the  object  of  the  law  was  considered,  nothing 
could  be  plainer  than  that  the  legislature  designed  to  cover 
all  labor  which  the  builder  may  choose  to  employ  in  finishing 
his  house.  If  the  builder  protect  the  walls  of  his  house  from 
the  action  of  the  elements  by  covering  them  with  a  coat  of 
paint  or  stucco,  it  is  clearly  work  performed  in  the  erection.^ 
Again,  it  was  held  that  when  a  lien  is  given  for  the  "erection'' 
of  any  house,  the  word  contemplates  and  includes  the  entire 
construction  of  any  house,  and  whatever  is  contributed  either 
in  labor  or  materials  in  the  making  or  finishing  of  any  part  of 
it.  Therefore  painting,  glazing,  and  varnishing  a  house  would 
be  protected  b}'  a  lien  under  such  a  law.*    Although  under  a 

^  Butler  V.  Hirers,  4  R.  L  88.  *  Martine  v.  Nelson,  61  111.  422. 

>  Freeman  i\  Gilpin,  1  Pliila.  23;  *  France  v.  Woolston,  4  HousL 
8.  o.  4  Penn.  L.  J.  411.  (Del.)  657. 
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law  which  enumerated  *^  brick-makers,  i)rick-layers,  stone- 
cutters, masons,  lime-merchants,  carpenters,  painters  and 
glaziers,  blacksmiths,  plasterers,  and  dumber  merchants,  and 
any  other  person  employed  in  furnishing  materials  in  the  con- 
struction of  such  hoi];9e,".&c.,  it  was  held  that  paper-hangers 
had  no  lien.^  Th^abor,  of  whatever  character,  however, 
must  be  per^medl  The  lien  does  not  attach  for  labor  there- 
after to  be  done,  nor  for  materials  thereafter  expected  or 
agreed  to  be  applied.  There  is  no  lien  for  labor  or  materials 
which  may  never  be  performed  or  become  a  part  of  the  build- 
ing.' If  a  statute  give  a  lien  for  thirty  days'  labor,  they  need 
not  be  consecutive  days.' 

§  155.  inoidental  Labor. —  From  the  complicated  character 
of  every  building,  there  is  necessarily  a  large  amount  of  inci- 
dental and  other  work  not  performed  directly  upon  the  erec- 
tion of  the  building,  but  which  is  essential  to  the  performance 
of  other  labor  and  the  emplo}'ment  of  the  materials  to  be  used. 
This,  when  directly  connected  with  the  erection,  has  been 
held  to  be  covered  by  the  lien.  Thus,  where  the  law  is  that 
every  building  may  be  subjected  to  a  lien  "  for  the  payment 
of  all  debts  contracted  for  work  done  and  materials  furnished 
for  or  about  its  erection,"  it  may  be  fairly  taken  to  include 
the  work  of  hauling  the  materials  to  the  place  of  building.  It 
would  be  unduly  straining  the  language  to  exclude  it.  It  is 
work  about  the  erection  of  the  house,  and  is  of  course  charged 
for  by  the  material  man,  when  he  has  the  lumber,  stone,  brick, 
sand,  or  lime  delivered  by  his  carters.  The  hauling  away  of 
the  clay  dug  out  of  the  cellar  and  foundation  is  always  consid- 
ered a  proper  work ;  and  there  is  no  reason  why  the  carter 
may  not  be  a  proper  man  to  claim  the  lien,  if  he  did  the  work 
at  the  request  of  the  owner  or  the  contractor,  and  not  as  a 
mere  hireling  under  the  contractor,  or  under  a  sub-contractor.* 
So,  under  the  same  law,  work  and  labor  done  with  derricks  in 
hoisting  materials  used  for  the  construction  of  a  building  are 
within  the  law.*    Where  a  lien  is  given  for  *' labor  and  ser- 

1  Freeman  v,  Gilpin,  4  Penn.  L.  J.  '  Peters  v.  St.  Louis  Iron  M.  R.  R., 
411.  24  Mo.  680. 

<  Perkins  r.  Pike,  42  Me.  141.  «  Hill  v.  Newman,  88  Penn.  161. 

^  Tuzard  v.  Hughes,  3  Pliila.  26L 


260  MECHAmCS'  LIEN  ON  BRAL  PBOPEBTT. 

yices  "  without  any  restriction,  it  includoB  not  merely  the  per* 
Bonal  or  manual  labor  and  services  of  the  claimant,  but  those 
performed  by  his  teams  and  servants.^  But,  as  stated,  the 
services  must  be  immediately  connected  with  the  erection. 
Thus  under  a  law  giving  '*  to  every  mechanic,  laborer  .  .  . 
performing  labor  upon  or  furnishing  materials  of  any  kind  to 
be  used  in  the  construction  of  any  mining  claim,  building," 
&c.,  and  the  proof  showed  that  the  plaintiff  was  employed  by 
the  contractor  or  superintendent  to  cook  for  the  men  engaged 
in  excavating  a  reservoir,  and  that  the  cooking  was  done  on  the 
ground  as  the  work  progressed,  the  fact  that  the  cooking  was 
performed  at  that  pai-ticular  place  is  entitled  to  no  considera- 
tion as  affecting  the  question  of  lien.  If  any  lien  exists,  it 
arises,  not  from  the  place  where  the  cooking  was  done,  but 
from  the  nature  of  the  service  and  its  relation  to  the  work 
which  was  being  constructed.  If  the  plaintiff  can  assert  a 
lien  on  the  facts  proved,  he  could  as  well  have  done  so  if  the 
cooking  had  been  performed  at  any  other  place ;  and,  if  the 
mere  fact  that  a  person  is  employed  to  cook  for  the  laborers 
engaged  in  erecting  a  building  entitled  him  to  a  lien,  the  same 
result  would  follow  if  he  had  furnished  the  provisions  also. 
On  the  same  theory  a  blacksmith  who  shod  the  horses,  or  a 
grain-dealer  who  funiished  them  forage  whilst  employed  on  the 
work,  or  a  ws^n-maker  who  repaired  the  cart-s  of  the  con<- 
tractor,  would  be  entitled  to  a  lien  on  the  building.  And,  if 
every  one  who  contributed  indirectly  and  remotely  to  the 
woi-k  is  entitled  to  a  lien,  no  reason  is  perceived  why  a  sur- 
geon called  to  set  a  broken  limb  of  one  of  the  laborers,  where- 
by he  will  be  enabled  at  an  early  day  to  resume  work  on  the 
building,  might  not  assert  a  lien.  Services  of  this  character 
not  performed  on  the  building  are  not  within  the  scope  of 
this  statute.^  So  where  a  lien  is  given  to  *'  all  persons  per- 
forming labor  for  the  construction  of  any  building,"  claims 
for  ferriage,  postage,  &c.,  in  aid  of  the  performance  of  labor, 
for  which  latter  a  lien  is  given,  are  not  the  subject  of  liens.* 
So  painting  a  fence  and  varnishing  carpets  are  not  **  labor 

1  Hogan  V.  Cushing,  49  Wis.  169.  >  WiUaineUe   Falls   v,   Remick,  1 

3  McCormick  v.  Los  Angeles,  40  Cal.    Oreg.  169. 
186. 
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done  or  materials  furnished  for  repairing"  a  house.^  But 
where  "all  persons  performing  labor  for  carrying  on  any 
mill  shall  have  a  lien  on  such  mill  for  such  work  or  labor 
done,"  &c.,  hauling  quartz  to  it  is  such  labor  as  is  secured  by 
the  lien,  the  labor  of  hauling  being  indispensable  to  the  car- 
rying of  it  on.2  Although  in  another  case  it  was  said  that, 
in  view  of  the  equitable  character  of  mechanics'  lien  laws, 
they  are  to  be  construed  liberally  to  advance  their  objects, 
yet  they  are  purely  statutory  and  cannot  be  extended  by  con- 
struction to  cases  not  provided  for  by  the  statutes.  Thus 
where  the  lien  is  given  for  work  and  labor  "  in  or  upon  any 
mine,  lode,  or  deposit,"  and  for  materials  furnished  *'  to  be 
used  in  or  about  any  mine,  lode,  or  deposit,"  a  lien  will  not  lie 
for  hauling  ores  from  a  mine  to  a  quartz-mill.^ 

§  156.  Uens  for  Bpecified  Labor  do  not  include  other  Work, 

Ac.  —  Where  liens  are  given  for  certain  specified  work,  the 
rule  of  expre%Bto  unius  est  exclusio  cdterius  applies.  Thus  liens 
in  the  nature  of  mechanics'  liens  cannot  be  filed  by  a  munici- 
pal corporation  to  enforce  municipal  charges,  unless  authorized 
by  statute.*  Where  *'  every  mechanic  or  other  person  who 
shall  do  or  perform  any  work  or  labor  upon  or  furnish  any 
materials  ...  for  any  building  .  .  .  shall  have,  for  his  work 
or  labor  done  or  materials,  ...  a  lien,"  &c.,  an  agent  em- 
ployed to  disburse  money  and  pay  off  hands  in  the  building  of 
a  house  has  no  lien  for  his  services,  as  the  statute  was  designed 
to  protect  the  interest  of  a  different  class  of  persons  from  those 
agents  who  are  employed  to  disburse  money;  and  if  it  be 
assumed  that  the  plaintiff  disbursed  money  of  the  defendants 
in  paying  for  the  labor  and  materials  used  in  erecting  the 
buildings,  still  a  charge  of  commission  for  that  service  would 
not  come  within  either  the  letter  or  spirit  of  the  act.*^  So,  if 
a  statute  gives  a  lien  to  laborers  "  on  the  production  of  their 
labor,"  a  laborer  who  cultivates  land,  or  clears  and  prepares 
the  same  for  cultivation,  is  not  entitled  to  a  lien  on  the  land 


1  First  Nat.  Bank  of  Salem  v.  Bed-  *  Barnard  v.  McKenste,  4  Col.  251. 

man,  57  Me.  406.  *  Borough   of    Mauch    Chunk   i;. 

*  in  re  Hope  Mining  Co.,  1  Sawyer,  Shortz,  61  Penn.  St.  899. 

710.  6  Edgar  v.  Salisbury,  17  Mo.  271. 
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for  his  wages.^  If  a  person  perform  labor,  and  for  a  part  of 
it  he  is  clearly  entitled  to  a  lien,  and  the  whole  of  his  services 
are  inseparably  rendei-ed  and  received  by  the  owner,  he  is 
entitled  to  the  lien  for  his  entire  compensation.^  But  where, 
in  a  demand  filed  by  a  pei*son  seeking  to  avail  himself  of  the 
benefit  of  the  act  concerning  mechanics'  liens,  services  for 
which  he  might  have  a  lien  are  voluntarily  combined  with 
other  separate  and  distinguishable  charges,  for  which  no  lien 
is  given,  and  the  whole  summed  up  in  one  item,  so  that  it  is 
impossible  to  ascertain  from  the  account  filed  how  much  of 
the  gross  charge  is  a  lien,  the  party  will  lose  the  whole  benefit 
of  the  act.*  Where  a  statute  provides  that  when  '*  the  agree- 
ment is  for  labor  performed  or  furnished  and  for  materials 
furnished  upon  an  entire  contract,  and  for  an  entire  price,"  a 
lien  for  the  labor  alone  may  be  enforced,  if  it  can  be  distinct- 
ly shown  what  such  labor  was  worth.  It  does  not  apply  to 
cases  in  which  finished  articles  of  merchandise  have  been  sold 
at  a  fixed  price  to  a  contractor,  as,  for  example,  a  contract 
for  hammered  granite  for  a  building  for  an  entire  sum.^ 

§  157.  "Wliat  may  be  included  under  Labor.  —  The  price  of 
labor  to  the  contractor  who  erects  the  building  is  composed  of 
the  actual  cost  to  him  to  have  it  performed,  and  value  of  his 
own  expenditure  of  time  laid  out  in  its  behalf.  The  payment 
of  these  items  is  proper  to  be  covered  by  the  lien.  Thus,  it 
was  held,  if  the  mechanic  engage  his  hands  at  a  certain  sum 
per  diem  and  their  board,  he  may  include  in  his  lien  the  wages 
and  boarding  of  the  journeymen  ;  for  it  is  a  part  of  the  com- 
pensation for  his  work  and  labor  in  the  erection  of  the  build- 
ing.^ So,  where  a  lien  was  given  for  ''  supplies "  to  men 
engaged  in  getting  out  logs  and  timber,  the  word  "  supplies," 
includes  the  board  of  the  men  at  a  hotel  several  miles  from 
the  place  where  they  were  at  work.®  And  in  another  case  a 
contractor  had  a  lien  for  what  he  paid  his  workmen,  and  a 
percentage  thereon  as  compensation  to  himself.*^     But  if  a 

1  Taylor  v.  Hathaway,  29  Ark.  697.         »  Lybrandt  p.  Eberly,  86  Penn.  St 

*  Willamette   Falls   v.  Remick,    1    347. 

Oreg.  169.  •  KoUock  v.  Parcher,  52  Wla.  898. 

s  Edgar  v.  Salisbury,  17  Mo.  271,  ^  Anderson  p.    Dillaye,  47  N.    Y. 

*  Donaher  v.  Boston,  126  Mass.  809.    678. 
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party  contract  to  build  a  house  for  a  certain  price,  or  for 
whatever  the  job  might  be  worth,  he  cannot  charge  for  super- 
intending his  own  hands;  and  if  he  undertakes  to  employ 
workmen  for  the  owner,  and  to  superintend  them,  he  ought 
not  to  be  paid  for  services  as  superintendent  and  be  allowed 
to  speculate  at  the  same  time  on  the  wages  of  the  workmen. 
As  where  the  law  gives  ^^the  mechanic,  builder,  artisan, 
workman,  or  laborer,  or  other  person  who  may  do  or  perform 
any  work  upon  or  furnish  materials  for  any  building,"  a  lien  on 
the  same  to  secure  the  payment  of  the  work  done  or  materials 
furnished,  it  cannot  be  extended  to  cover,  besides  the  value 
of  the  work  done  and  materials  furnished,  a  claim  for  ser- 
vices performed  by  the  builder  for  himself  in  superintending 
his  own  workmen.^  So  where  a  statute  gives  a  lien  for  "  per- 
sonal services,''  and  the  object  is  to  protect  the  laborer  and 
for  that  purpose  alone,  it  does  not  extend  to  the  hire  of  a  team 
of  cattle  or  the  value  of  a  sled,  though  employed  as  auxiliary 
to  the  labor.  The  personal  services  which  this  lien  protects 
embraces  the  time  during  which  the  laborer  is  detained  at  the 
employer's  request,  though  no  special  services  were  required 
of  him,  while  the  business  is  getting  into  a  condition  for  the 
labor  to  be  resumed.  If  he  were  detained  by  his  employer, 
ready  to  do  service  for  him,  but  from  any  unforeseen  cause  his 
labor  was  not  needed,  he  is  certainly  entitled  to  compensation. 
The  service  is  in  remaining  with  those  for  whom  he  was 
laboring,  at  their  instanpe  and  for  their  benefit.^ 

§  158.  Arohitect  and  Saperintendent^  —  The  labor  and  skill 
of  an  architect  and  superintendent  of  work  upon  a  building 
are  properly  a  part  of  the  expense  of  erecting  a  building,  and 
not  unfrequently  an  indispensable  and  highly  valuable  part. 
As  an  item  of  such  expense  they  enter  into  and  help  to  form 
the  value  of  the  building,  and  there  is  no  sound  reason  in  the 
nature  of  things  why  the  person  who  performs  such  labor  and 
furnishes  such  skill  should  not  receive  the  same  protection  as 
the  carpenter  or  mason.     Hence,  under  a  statute  which  pro- 

1  BUkey  v.  Blakey,  27  Mo.  89.  *  This  section  was  cited  with  appro- 

<  McCrillia  v.  Wilaon,  84  Me.  286.       baUon  in  Mutual  Ben.  L.  Ins.  Co.  v. 

Bowand,  26  N.  J.  £q.  897. 


264        HECHAHIGS'  UEM  ON  BEAL  PBOPEBTT. 

Tides  that  ^^  whoever  performs  labor  or  furnishes  materials 
•  •  .  for  erecting  •  •  .  a  house  shall  have  a  lien/*  &c.,  and 
^^  any  person  entitled  to  a  lien  as  aforesaid  shall  make  an  ac- 
count in  writing  of  the  item  of  labor,  skill,  materials  ...  or 
either  of  them  as  the  case  may  be,*'  &c.,  it  includes  persons 
who  furnish  plans  and  specifications  for  and  superintend  the 
work.^  Again,  where  the  law  was  that  ^*  every  mechanic, 
workman,  or  other  person  doing  or  performing  any  work 
towards  the  erection  of  any  building  .  •  .  whether  such  work 
shall  be  performed  as  journeyman,  laborer,  cartman,  sub-con- 
tractor, or  otherwise/*  it  was  declared  to  be  explicit  in  spirit 
and  letter  in  embracing  services  as  architect  and  builder.' 
So,  where  a  statute  gave  ^^any  person  who  shall  perform 
labor,  in  building  any  house,"  a  lien,  it  was  held  that  the 
word  *''•  labor,"  included  skilled  as  well  as  unskilled  labor,  and 
the  architect  was  entitled  to  a  lieu  for  services  in  superintend- 
ing the  election  of  a  house.'  In  another  case,  where  a  lien 
was  given  to  ^^  all  persons  performing  labor  for  the  construc- 
tion of  any  building,'*  a  mechanic  who  acted  as  overseer  while 
performing  manual  labor  was  held  entitled  to  a  lien  for  all  his 
services.  When  time  and  skill  are  employed  to  supervise  and 
direct  in  the  construction  of  a  building,  a  lien  is  as  much 
deserved  and  required  as  in  any  other  case,  and  beyond  ques- 
tion it  should  be  allowed  if  actual  labor  be  added  to  the  other 
grounds  of  right.  There  is  doubt  as  to  whether  an  architect, 
or  person  performing  labor  of  like  nature,  can  hold  alien; 
but  it  is  clear  that  for  work  of  any  kind  upon  the  building 
in  its  construction  the  statute  gives  a  remedy.  Whatever 
enters  into  or  is  connected  with  a  building,  essential  to  its 
use,  ought  to  be  treated  as  a  part  of  the  building,  so  that  all 
who  contribute  their  toil  to  make  it  valuable  may  have  an 
equal  chance  to  obtain  compensation  for  their  labor.  Much  of 
the  claimants*  labor  in  this  case  was  expended  upon  a  dam  or 
breakwater  attached  to,  and  for  the  use  of,  the  company's 
mills ;  and  it  was  contended  that  for  such  labor  he  was  not 

1  Knight  V.  NoiTin,  18  Minn.  473,  •  Stryker  v.  Cawidy,  76  N.  T.  60 ; 

<  Mulligan  v.  Mulligan,  18  La.  An.    reTening  same  case  in  17  N.  Y.  Supr. 
20.  Ct.  18. 
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entitled  to  a  lien  upon  the  mills.  This  view  of  the  statute 
seemed  to  the  court  to  be  both  unreasonable  and  unequal, 
for  a  mill  made  to  run  by  hydraulic  power  would  be  worth- 
less without  the  structures  necessary  to  obtain  water  ;  and  the 
labor  bestowed  upon  such  structures  is  of  the  same  utility 
and  importance  to  the  owner  of  the  mill  as  the  labor  upon  the 
mere  building.^  An  architect  who  di-aws  the  plans  and  super* 
intends  the  construction  of  a  building  has  a  valid  lien  for  his 
services.^  So  where  a  party,  although  denominated  an  archi- 
tect, is  under  employment  by  the  owner  or  contractor  of  a 
building,  aud  devotes  his  time  in  making  plans  and  dravyings 
of  the  work  to  be  done,  and  in  directing  and  overseeing  its 
execution  in  accordance  therewith,  he  is  protected  by  a  pro- 
vision which  secures  a  lien  "  for  work  done  or  materials  fur- 
nished for  or  about  the  erection  or  construction  of  a  building." 
The  service  here  perfoiined  was  labor,  —  mechanical  labor  of 
a  high  order,  —  contributing  its  proportionate  value  to  the 
beauty,  strength,  and  convenience  of  the  edifice.  It  was  as 
meritorious  as  mere  manual  labor  with  the  tools  of  a  trade. 
Both  are  necessary  to  the  accomplishment  of  the  end  in  view, 
and  both  are  necessary  to  the  progress  of  the  building,  and 
were  performed  in  and  about  its  construction.  The  object  of 
the  legislation  was  to  secure  mechanics  and  material-men 
whose  labor,  skill,  and  materials  were  employed  upon  and 
used  in  buildings.  The  generality  of  the  provision,  however, 
casts  upon  the  courts  the  duty  of  ascertaining,  not  only  who 
are  entitled  to  the  benefits  of  the  act,  but  what  kind  of  ser- 
vices are  within  its  protection.  The  contract  in  this  case  de- 
nominated the  plaintiff  an  architect.  That  he  was  at  the  same 
time  a  mechanic  is  evident  from  his  being  required,  not  only  to 
draw  the  plans  of  the  work  to  be  done,  but  to  assume  the  duty 
of  explaining  and  directing  its  proper  execution.  This  work 
is  often  done  by  the  roaster-mechanic,  and  is  as  essential  to 
the  due  construction  of  a  building  .as  is  the  purely  mechanical 
part ;  for,  without  it,  shape,  symmetry,  and  proportion  would 
be  wanting,  —  elements,  not  of  beauty  alone,  but  of  strength 

1  Willamette  FalU   v.   Remick,    1         ^  Mutnal  Ben.  L.  Ins.  Co.  v,  Row- 
Oreg.  109.  and,  26  N.  J.  £q.  8S9.  1 
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and  couvenience  in  every  superstructure.  To  preserve  these 
elements,  some  architectural  skill  is  required,  but  is  generally 
exercised  in  ordinary  buildings  by  a  mei'e  mechanic  by  occu- 
pation. This  would  certainly  not  impair  his  right  to  a  lien  as 
such  mechanic.  A  mere  architect — aud  he  may  be  such 
without  being  an  operative  mechanic  —  who  draws  plans  in 
anticipation  of  buildings,  usually  to  enable  the  builder  to  de- 
termine the  kind  he  will  erect,  could  hardly  be  supposed  to 
be  within  the  above  act.  But  very  distinguishable  from  this 
is  the  case  of  a  party  employed  to  devote  his  entire  time  to  a 
building,  aud  who  draws  the  plans  for  every  part  of  the  work 
aud  directs  its  execution  according  to  such  plans  aud  specifi- 
cations.^ In  a  subsequent  case  under  the  same  statute,  it  was 
held  that  the  mere  drawing  of  the  plan  and  writing  out  the 
specifications  is  no  more  of  this  character  than  would  be  the 
work  of  an  attorney  in  preparing  the  contract.  The  case  is 
different,  however,  when  he  is  to  direct  and  oversee  its  erection 
in  accordance  therewith.'  When  an  architect  has  a  lien  for 
such  work,  as  superintendence,  which  comes  within  the  stat- 
ute, he  must  set  it  forth,  as  it  is  not  shown  by  the  name  of 
his  calling.^  So,  the  lien  of  an  architect  employed  to  super- 
intend a  patent  erection  may  be  enhanced  by  the  patent  right, 
he  being  the  owner.^  So,  where  a  foi'eman  of  a  mine  is  em- 
ployed to  "  boss  "  the  men  at  work  in  a  mine,  keep  their  time, 
and  give  ordei-s  for  their  pay,  he  will  be  entitled  to  a  lien-* 
But  on  the  other  hand,  it  was  held,  under  a  statute  providing 
a  lien  for  "  carpenters,  joiners,  brick-masons,  stone-masons, 
plasterei-s,  painters,  brick-makers,  lumber-merchants,  and  all 
others  performing  labor  and  furnishing  materials,"  &c.,  that 
an  architect  or  superintendent  of  a  building  has  no  lien  by 
reason  of  his  services,  as  the  character  of  labor  performed 
by  him  is  not  such  as  is  embraced  by  such  a  statute.®  So, 
under  a  statute  giving  a  *'  laborer  "  a  lien  for  his  wages  upon 

»  Bank  of  Penn.  v.  Gries,  86  Penn.  *  St  Clair  Coal  Co.  v.  Mart*,  76 

423 ;  Jones  v.  Shawhan,  4  Watts  &  S.  Penn.  884. 

(Penn.)  267.  *  Capron  v,  Strout,  11  Ner.  804. 

«  Price  V,  Kirk.  90  Penn.  47.  •  Foushee    v,    Grigsby,    12  Bush 

s  Bash  v.  Able,  Id.  163.  (Ky.),  88. 


WORK  Al^D  MATERIALS  FOR  WHICH  UEK  IS  GIVEN.         267 

the  crop  or  land,  it  was  held  that  it  did  not  include  an  orerseer, 
who  was  an  agent  to  represent  the  owner,  and  not  to  labor.^ 

Materials :  — 

§  159.  Materials  protected  by  Lien. — *  The  fair  and  reasonable 
interpretation  of  the  language,  ^^  any  materials  furnished  for 
building,^'  is,  that  the  right  of  lien  extends  to  all  such  mate- 
rials as  ordinarily  enter  into  or  are  used  in  the  construction 
of  buildings,  and  which  are  within  the  express  or  implied 
terms  of  the  building  contract  made  between  the  owner  and 
contractor.  Therefore,  where  a  building  contract  requires  the 
rock  upon  the  land  to  be  blasted  and  removed,  preparatory 
to  building,  powder  and  fuses  necessarily  used  for  that  purpose 
come  within  the  terra  *'  materials."  ^  So,  where  a  law  gave  a 
lien  on  a  mine  for  '^  timber  or  other  materials  to  be  used  in 
or  about  the  mine,"  powder,  steel,  and  candies,  indispensable 
articles  for  working  the  mine,  were  clearly  within  the  stat- 
ute.^ It  seems  that  under  a  statute  giving  the  lien  for  ^^  any 
materials  furnished  for  building,"  a  pei'son  furnishing  light- 
ning rods  to  a  building  would  be  within  its  protection.*  Also 
hoisting  apparatus  necessary  for  and  used  in  the  erection  of  a 
building.^  But  in  another  State  where  a  law  gives  the  lien 
for  materials  and  labor  **  in  building,  altering,  repairing,  or 
ornamenting "  a  house,  furnishing  materials  and  labor  in 
placing  a  lightning-rod  on  a  house  was  held  not  to  be  in- 
cluded under  this  law.®  Where  the  law  makes  every  build- 
ing subject  to  a  lien  for  the  payment  "  of  all  debts  contracted 
for  work  done  or  materials  furnished  for  or  about  the  erection 
or  construction  of  the  same,"  it  seems  that  a  lumber-mer- 
chant has  a  lien  for  lumber  furnished  to  make  shelves  for  a 
vault  which  formed  part  of  the  original  plan  of  the  building.^ 
The  word  "  lumber  "  has  been  held  to  include  shingles ;  ®  and 

1  Whitaker  v.  Smith.  81  N.  C.  840.  »  Dixon  v.  La  Farge,  1 B.  D.  Smith, 

■  Hazard  Powder  Co.  v.  Byrnes.  12  722. 
Abb.  Pr.  469 ;  8.  c.  21  How.  Pr.  (N.  Y.)         •  Drew  ».  Mason,  81  III.  498. 
189.  T  Barker  v.  Conrad,  12  Serg.  ft  R. 

*  Keystone  v.  Gallagher,  5  Col.  28.  801. 

«  Qnimby  v.  Sloan,  2  £.  1>.  Smith        •  Qxom  v.  Eiden,  68  Wis.  648. 
(N.  T.),  694. 
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^*  timber,*'  railroad  ties.^  Where  a  homestead  is  made  sub- 
ject to  mechanics'  liens,  *^  for  the  erection  of  improvements 
thereon,  or  for  labor  performed  for  the  owner  thereof,  in 
improving  the  property,'*  a  manufacturer  of  lumber  has  a  lien 
on  the  homestead  for  the  value  of  the  lumber  furnished.^ 

§  159  a.  No  Lien  for  Money  advanced  for  building  Materials. 
—  The  intention  of  many  of  the  statutes  aims  to  secure  the 
mechanic,  laborer,  or  material-man  individually;  and  when 
such  is  the  case  its  beneficial  provisions  cannot,  by  any  opera- 
tion of  equitable  subrogation,  be  transferred  to  others.  Accord- 
ingly, money  advanced  by  one  party  to  another  to  enable 
him  to  erect  and  prepare  a  steam  mill  and  apparatus  creates 
a  debt  from  the  party  to  whom  the  money  is  advanced,  but 
is  not  a  lien  on  the  steam  mill  and  apparatus.'  So,  where  a 
statute  provides  that  **  all  mechanics,  lumber-merchants,  .  .  . 
peiforming  labor  or  furnishing  materials  for  the  construction 
of  any  building,"  &c.,  shall  have  a  lien,  one  who  advances  as 
a  loan,  although  it  is  expressly  for  the  payment  of  materials 
and  labor  devoted  to  the  erection  of  a  building,  can  have  no 
claim  to  the  benefit  of  the  above  law.  But  the  same  may  be 
an  equitable  lien  on  the  premises,  if  it  were  underetood,  either 
expressly  or  impliedly,  that  it  was  to  be  repaid  out  of  them ; 
and  this,  though  the  agreement  was  by  parol,  as  it  is  not 
within  the  statute  of  frauds.*  Where  "  all  persons  furnishing 
saw-mills  with  timber,  logs,  provisions,  or  any  other  thing 
necessary  to  carry  on  the  work  of  saw-mills  shall  have  a 
lien,'*  creditors  furnishing  money  have  no  lien  thereunder.* 
Although  a  mechanics'  lien  law  protects  any  person  furnish- 
ing "  materials  "  entering  into  the  construction  of  the  house 
on  a  homestead,  it  does  not  protect  a  loan  of  money  made 
and  used  for  the  purchase  of  material  used  for  it.^ 

§  160.  No  Preference  between  Labor  and  Materials. —  There 
is  no  preference  in  the  lien  of  labor  over  that  of  materials. 
Thus,  where  "  all  mechanics,  lumber-merchants,  .  .  .  perform- 

J  Kollock  V.  Parclier.  52  Wit.  898.  *  Godeffroy  v.  Caldwell,  2  Cal.  489. 

3  GuUedge  V.  Preddy,  82  Ark.  483.  ^  Dart  v.  Mayhew,  60  6a.  104. 

>  WeaUiefsby  v.  Sleeper,  42  Misa.         *  Gaylord  v.  Loughridge,  60  Tex. 

741.  673. 
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ing  labor  or  furnishing  materials  for  the  construction  of  any 
building, .  •  .  shall  have  a  lien,"  &c.,  the  lien  for  materials 
and  lien  for  labor  are  placed  on  the  same  equality,  and  it  is 
error  to  refuse  to  distribute  the  proceeds  accordingly.^  Nor 
is  there  any  reason  for  excluding  any  of  the  substances  or 
things  furnished  which,  when  put  together,  go  to  make  the 
building.  One  kind  of  material  has  no  preference  over 
another,  as  they  are  all  equally  a  part  of  the  entire  structure 
and  necessary  to  its  perfection.  They  are  usually  purchased 
by  the  builder ;  and,  in  the  present  state  of  the  country  and 
of  trade  and  business,  some  must  be  purchased,  such  as 
boards,  timber,  shingles,  clapboards,  nails,  &c.,  many  of  them 
in  a  very  rough  state,  all  of  them  more  or  less  improved  from 
their  original  condition.  The  nail  is  made  perfect  from  the 
iron,  and  requires  no  further  labor  upon  it  for  use  ;  and  so  of 
screws  and  locks ;  and  from  the  great  improvements  in  mod- 
em days  and  the  more  extended  subdivision  of  labor,  other 
materials  for  dwelling-houses  are  in  a  state  quite  as  nearly 
prepared  for  annexation ;  but  they  are  still  materials.  The 
results  of  the  labor  of  one  mechanic  are  becoming  more  and 
more  the  materials  for  the  labor  of  another.  They  cease  to 
be  such  only  when  incorporated  into  the  building  by  the 
builder.  In  effecting  this,  it  makes  no  difference  what  is  the 
amount  of  labor,  or  whether  it  is  bestowed  in  adapting  the 
materials  to  the  bnilding  or  the  building  to  the  materials; 
and,  because  it  is  impossible  to  define  any  precise  state  in 
which  they  shall  be  furnished,  they  may  be  furnished  in  any 
state  in  which  they  can  be  put  in  and  made  part  of  the 
structure.  The  owner  is  not  injured  by  this ;  his  building  is 
sooner  completed,  and  the  cost  is  no  more  than  if  it  were 
wrought  by  the  builder  wholly  out  of  the  roughest  materials. 
It  is  of  no  consequence  of  whom  they  are  purchased  or  pro- 
cured, and  in  what  quantity  originally,  as  the  contractor  is 
protected  for  only  a  single  cask  or  even  pound  of  nails,  if  he 
furnish  no  more,  though  he  may  have  purchased  and  have 
bad  on  hand  a  hundred,  and  though  he  is  in  the  habit  of  sell- 
ing to  others.      The  moment  the  inquiiy  is  entered  into, 

1  Moxley  v.  Shepard,  8  Cal.  64. 
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whether  they  are  articles  of  merchandise,  it  is  found  that  all 
the  contractor's  materials  are  such  in  any  state  in  which  he 
can  have  them.  If  he  shall  have  no  lien  for  such  as  he  keeps 
for  sale,  he  is  debaned  from  selling  at  all,  when  it  is  most 
convenient  for  him  and  most  for  the  benefit  of  his  employer. 
It  is  sufficient  that  the  materials  are  furnished,  without 
regard  to  the  manner  or  quantity  in  which  they  were  origi- 
nally acquired.^  So  where  ^^  any  person  to  whom  a  debt  is 
due  for  labor  performed  or  for  materials  furnished  ...  in 
the  erection  of  auy  building  .  .  .  shall  have  a  lien  on  such 
building,"  &c.,  it  attaches  for  the  cost  of  materials  as  well  as 
labor.* 

§  161.  Quality  and  Quantity  of  Materials  must  agree  with 
Contract. —  In  those  States  where  the  lien  is  secured  to  the 
material-man  for  materials  furnished  to  the  contractor  as  a 
limited  agent,  it  is  important  for  the  material-man  to  inquire 
how  far  they  are  proper  in  quality  and  quantity  for  the  build- 
ing he  proposes  to  credit.  It  has  been  said  that,  where  the 
law  allows  contractors  to  purchase  materials  on  the  credit  of 
a  building  the  law  does  not  relieve  the  material-man  from  in- 
quiring into  the  nature  of  the  building  he  trusts,  whether  it 
is  frame  or  brick,  whether  it  is  a  one  or  three  story  house, 
or  whether  it  is  large  or  small ;  that,  in  short,  he  cannot  fur- 
nish materials  enough  to  complete  a  three-story  house  of  the 
largest  dimensions,  when  the  materials  are  intended  for  a 
house  of  the  most  inferior  description.  Whenever  the  build- 
ing is  credited,  immediately  it  should  suggest  the  propriety 
of  making  the  necessary  inquiries  as  to  size,  materials,  and 
nature  of  the  intended  erection.  A  trifling  excess  over  what 
the  most  rigid  economy  would  require  should  not  vitiate  the 
account, —  that  would  be  an  unjust  restriction  ;  but  when  it 
is  obvious  that  it  is  tlie  result  either  of  negligence  or  fraud, 
sound  policy  and  a  just  regard  to  the  interests  of  owners  re* 
quire  that  the  consequences  should  be  visited  on  his  own 
head.  In  such  case,  therefore,  it  is  competent  for  the  owner 
to  give  evidence  to  prove  that  the  amount  of  the  lumber 

1  Sweet  V.  James,  2  R.  L  270.  >  Buefleld   v.    Wheeler,    14   Allen 

(Mass.),  1S9. 
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charged  in  the  material-man's  account  is  greatly  more  than 
could  have  been  put  into  the  building.^  But  where  the  ma- 
terials furnished  are  of  the  kind  that  would  induce  a  careful, 
prudent,  and  skilful  man,  acquainted  with  the  building,  to 
believe  that  they  could  be  usefully  employed  in  its  erection, 
then  the  material-man  is  not  bound  to  inquire  into  the  char- 
acter of  the  materials  which  the  contractor  had  agreed  with 
the  owner  of  the  building  to  use  in  its  construction.^  A 
material-man  cannot  justly  charge  the  building,  when  con- 
tract is  made  with  the  contractor,  for  all  the  materials  he 
may  choose  to  furnish  on  its  credit,  without  reference  to  the 
quantity  or  quality  needed.  He  must,  in  his  supplies,  regard 
the  size  and  apparent  character  of  the  building ;  and  his  lien 
cannot  go  beyond  what  these  show  to  be  reasonable.  This 
principle  is  identical  with  that  which  sometimes  allows  stran- 
gers to  supply  necessaries  to  the  members  of  a  family  on  the 
credit  of  its  head;  the  allowance  is  not  measured  by  the 
mere  will  of  the  supplier,  nor  by  the  financial  ability  of  the 
head,  but  by  the  necessity  of  the  case,  regard  being  had  to 
the  style  in  which  the  family  is  accustomed  to  live,  of  which 
the  supplier  must  inform  himself.  Nor  can  a  material-man 
have  a  lien  for  materials  furnished  for  a  particular  purpose, 
and  which  are  unfit  for  it.  His  occupation  requires  him  to 
know  whether  his  materials  are  fit  for  the  purpose  for  which 
they  are  provided.  It  is  involved,  in  the  very  fact  of  fur- 
nishing them  to  a  contractor  of  the  building  on  its  credit, 
that  he  should  know  its  character,  and  that  they  must,  at 
least  apparently,  be  adapted  to  it.  To  furnish  to  a  contrac- 
tor at  his  pleasure,  and  without  regard  to  the  size  and  char- 
acter of  the  building,  is  really  to  furnish  on  his  credit,  and 
not  on  the  credit  of  the  building, —  at  least,  so  far  as  the  ma- 
terials are  unfit  or  manifestly  excessive.  So  where  an  article, 
a  heating  apparatus,  is  to  be  furnished  on  condition  that  it 
answers  the  purposes,  and  it  does  not,  there  is  no  lien ;  and, 
without  this  express  condition  in  a  contract,  there  is  ho  lien 
if  furnished  by  a  sub-contractor,  and  it  is  not  proper,  and  has 

1  Dickinson  College   p.  Church,  1        »  Odd  Fellows'  Hall  v.  Masser,  24 
Watts  &  8.  (Penn.)  402.  Fenn.  607. 
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to  be  taken  out.  But,  if  materials  be  furnished  on  order 
of  the  owner  of  the  bouse,  these  rules  do  not  apply ;  for  a 
man  may  pledge  his  own  property  for  any  kind  of  materials.^ 
Sub-contractors  who  furnish  materials  upon  the  credit  of 
buildings  must  not  deliver  more  than  can  reasonably  be  used 
in  their  construction.^  In  another  case  it  was  further  said 
that  the  justice  of  this  limitation  of  the  right  of  the  sub-con- 
ti-actor  is  very  plain ;  for,  if  it  were  otherwise,  no  man  could 
ever  build  a  house  with  any  certainty  as  to  the  cost  of  it, 
unless  he  employed  all  the  workmen,  and  purchased  all  the 
materials  himself.  He  might  find  it  built  of  an  entirely  dif- 
ferent character  from  that  contracted  for,  and  yet  have  to 
pay  the  sub-contractor,  though  the  contractor  could  have  no 
claim  upon  him.  If  such  were  the  case,  no  prudent  man  would 
make  a  contract  to  have  a  house  erected,  except  with  a  builder 
who  had  ample  means  to  secure  him  against  liens,  and  such  men 
could  only  obtain  the  most  desirable  contracts.'  So,  where  a 
contract  secures  a  lien  only  to  the  extent  of  labor  or  materials 
performed  or  furnished  "  in  pursuance  of  the  contract  entered 
into  between  the  owner  and  contractor,"  a  sub-contractor  or 
laborer  has  no  lien  for  extra  work  not  in  any  manner  pro- 
vided for  in  the  contract  *  But  when  the  materials  are  within 
the  scope  of  a  contract,  a  lumber  mei'chant  has  his  lien, 
whether  they  are  used  in  a  usual  or  necessary  manner  or  not.* 
§  162.  Wiieii  no  Uen  for  Machinery.  —  Furnishing  machin- 
ery for  the  successful  operation  of  a  manufactory,  although 
attached  to  the  building,  has  for  the  most  part  been  held 
not  to  be  protected  by  the  mechanics'  Hen,  unless  the  legisla- 
ture has  signified  that  such  was  its  intention.  Thus,  where  a 
statute  provided  for  a  lien  for  *'  materials  furnished  and  ser- 
vices rendered  in  the  construction,  erection,  or  repairs  of  any 
building,"  and  the  materials  and  labor  furnished  were  in  equip- 
ping with  fixed  machinery  for  the  manufacture  of  paper  a 
building  intended  in  its  erection  as  a  paper-mill,  but  which 
was  in  itself  a  complete  and  independent  structure,  they  can- 

1  Harlan  r.  Rand,  27  Penn.  St.  6U.         *  Foley  v.  Alger,   4  E.  D.  Smith 
9  Boyd  i;.  Mole,  9  Phila.  118.  (N.  Y.).  719. 

*  Campbell  v.  Scaife,  1  Phila.  187.  *  Barker  v.  Conrad,  12  Seig.  it  B. 
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not  be  regarded  as  furnished  for  the  construction  or  reparation 
of  a  building,  and  no  lien  attaches  for  them.^  So,  where  a 
lien  was  given  "  for  work  and  labor  performed  on  any  build- 
ing, and  all  material  furnished  in  and  about  such  work  and 
labor,"  no  lien  was  given  for  machinery  placed  in  a  building, 
or  otherwise  on  land.^  So,  when  the  lien  is  "  to  the  mechanic 
or  undertaker  who  shall  build  or  repair,  either  in  whole  or  in 
part,  a  house,  fixtures,  or  improvements,  or  who  shall  furnish 
materials  in  such  building  or  repairing,"  it  does  not  embrace 
machinery  which  was  intended  to  be  used  in  such  house  for 
manufacturing  purposes.^  In  another  case  in  the  same  State, 
where  an  iron-merchant  contracted  with  the  agent  of  the  de- 
fendant to  furnish  the  iron  and  castings  necessary  for  the  fac- 
tory, it  was  said  that  it  was  not  the  intention  of  the  law  last 
above  cited  to  provide  a  lien  to  him  who  sells,  to  a  company 
or  an  individual,  machinery  to  put  into  a  house  built  for  manu- 
facturing, any  more  than  to  a  cabinet-maker  for  the  furniture 
to  go  into  a  new  building.*  Where  the  statute  gives  to  a  per- 
son furnishing  labor  in  erecting,  altering,  or  repairing  a  build- 
ing or  appurtenances  a  lien  upon  such  building,  and  on  the  lot 
on  which  it  stands,  there  is  no  lien  for  labor  in  altering  ma- 
chinery in  a  mill,  unless  it  is  affirmatively  shown  that  such 
machinery  is  of  that  character  that  makes  it  a  part  of  the 
realty.*  So  if  it  be  provided  that  every  building  "  shall  be 
subject  to  a  lien  for  the  payment  of  all  debts  contracted  for 
work  done  or  materials  furnished  for  or  about  the  erection  or 
construction  of  the  same,"  and  the  act  is  subsequently  extended 
to  every  steam-engine,  coal-breaker,  fixture,  or  machinery,  &c.^ 
in  and  about  mills  of  any  kind,  &c.,  and  the  original  law  only 
gave  a  lien  for  new  erections,  the  amended  law  does  not  ex- 
tend it  to  alterations  and  changes ;  and  therefore,  where  fix- 
tures or  machinery  of  a  different  kind  and  character  is  merely 
substituted  in  the  place  of  that  which  was  before  in  the  build- 
ing, the  building  is  not  subjected  to  the  lien.^ 

^  Ro»e  V.  Pereae,  29  Conn.  256.  ^  Greenwood  v.  Tennesitee  Man.  Co., 

*  White    V.  ChafBn,    82  Ark.  08 ;    2  Swan,  180. 

Cohen  v.  Hager,  90  Ark.  28.  ^  Baker  v.  Fessenden,  71  Me.  292. 

*  £.  T.  Iron  Man.  Co.  v.  Bynnm,  8        *  Summenrille  v.  Wann,  87  Penn. 
Sneed  (Tenn.),  208.  St  182. 
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§  162  a.  'When  Lien  eatltti  for  Maohlnery,  Stc.  —  Many  States 
have  by  subsequent  enactment  amended  their  lien  laws  so  as 
to  protect  with  the  lien  machinery  placed  upon  land.  Thas^ 
where  a  statute  gare  a  lien  **  for  work  done  or  materials  ttxr^ 
nished  for  the  construction  or  repairing  of  a  building,  wharf, 
or  superstructure,'*  and  machinery  was  sold  for  the  purpose  of 
being  placed  in  a  building  owned  by  the  vendee,  with  a  view 
of  converting  it  into  a  manufactory,  and  was  actually  used  for 
that  purpose ;  the  vendor  had  a  mechanics'  lien  upon  the 
building  for  the  price.^  One  who  contracts  to  drill  an  oil 
well  and  to  furnish  the  tools;  ropes,  fuel,  &c.,  to  be  used  in 
the  drilling,  can  file  a  lien  underli  law  that  ^  all  persons  doing 
work  for,  on,  or  about  the  erection,  construction,  or  repair  of 
any  engine,  engine-house,  tanks,  derrick,  building,  machinery, 
erected  upon  any  leasehold,  or  for  boring,  drilling,  or  mining," 
&c.^  The  machinery,  as  a  rule,  must  be  attached  to  and  be- 
come part  of  the  realty.  As,  where  the  lien  is  given  for  ^'  any 
materials,  fixtures,  engines,  boilers,  or  machinery  for  any 
building  upon  land,"  the  machinery  must  be  such  as  becomes 
a  fixture  and  a  part  of  the  realty ;  or,  at  least,  such  as  is  neces- 
sary in  the  erection  of  the  improvements.  The  lien  will  not 
attach  on  account  of  a  carding-machine.^  So,  where  *^  all  ma- 
chinists, who  may  furnish  or  put  up  any  steam-mill,  shall  each 
have  a  special  lien  on  such  real  estate  and  factories,"  they  have 
no  lien  unless  the  machinery  furnished  is  attached  to,  and  be- 
comes incorporated  with,  the  realty  for  which  it  was  furnished.* 
Again,  where  every  person  shall  have  a  lien  "  who  shall  con- 
struct, repair,  or  put  up  any  machinery  upon  such  land,"  it  is 
not  within  the  terms  of  the  statute  to  create  a  lien  in  favor  of 
parties  who  merely  sell  machinery  which  may  or  may  not  go  into 
a  building  in  the  State  as  the  purchaser  determines.  The  con- 
tract should  relate  to  the  land  and  be  performed  on  it.*  In  an- 
other case  it  was  held  that  where  ranges  and  furnaces  were  sold 
as  personal  property,  there  was  no  lien,  but  if  by  the  contract 

1  Donahue  v.  Cromartie,  21  Cal.80.         *  Schofleld  p.   Stout,  60  Ga.  687; 

«  Vaodergrift  &  Forman's  Appeal,  Loudon  v.  Coleman,  Id.  664.        ' 
83  Penn.  131.  *  8tou(  v*  Sawyer,  87  Mich.  816. 

»  Grayet  v.  Pierce,  58  Ma  428. 
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tliey  were  to  be  furnished  M  parts  of  hoases  to  be  built,  ftnd 
were  in  fact  so  applied,  then  a  lien  existed.  Such  a  question 
was  one  of  mixed  fact  and  law,  and  where  the  judge  tried  the 
cause  without  a  jury,  and  it  not  appearing  that  he  erred  in 
applying  the  above  principles  of  law,  exceptions  were  not 
sustained.^  80,  where  "  every  person  who  shall  furnish  any 
machinery  or  fixtures  for  any  building,  erection,  or  other  im« 
provement  on  land,**  &c.,  under  the  term  **  maohinerjV  as 
used  in  the  above  statute,  an  ordinary  sausage-grinder  or 
coffee-mill,  such  as  are  used  in  families,  would  not  be  deemed 
**  machinery,"  so  as  to  confer  a  lien.  But,  if  a  man  had 
fitted  up  a  house  for  grinding  sausage-meat,  or  parching  or 
grinding  coffee,  in  large  quantities  for  market,  a  lien  would 
exist  under  the  statute.^  Under  the  statute  last  mentioned,  it 
includes  machinery  for  a  l)uilding  already  constructed,  as  well 
as  one  in  the  process  of  construction.*  Where  a  lien  is  given  for 
machinery,  the  fact  that  the  work  was  not  done  on  the  ground, 
but  at  a  distance  in  shops,  does  not  invalidate  it.^  Items 
furnished  for  repairs  come  fairly  within  a  continuing  agree-' 
ment  to  furnish  whatever  shall  be  required  in  the  way  of  fix* 
tures  and  machinery  for  a  manufacturing  establishment,  and 
they  may  properly  constitute  a  part  of  an  account  filed  for  a 
lien.'^  Under  a  law  that  extends  the  lien  **  to  all  improve- 
ments, engines,  pumps,  machinery,  screens,  and  fixtures, 
erected  or  put  up  by  tenants  of  leased  estates,**  it  was  held 
that  the  lien  does  not  apply  to  ^*  dwelling-houses  "  erected  by 
tenants  for  years,  independently  of  the  works  referred  to  in  the 
act.  The  term  **  improvement  '*  in  the  act  covers  only  useful 
and  important  erections  constituting  part  of  the  works  placed 
there  by  the  tenant.* 

§  163.  Labor  and  Materials  Ibr  Forbidden  Breotions.  —  The 
principle  is  of  general  application,  that  contracts  contrary  to 
sound  morals,  public  policy,  or  forbidden  by  law,  will  not  be 

1  Tomer  v.  Wentworth,  119  Mais.  *  Allen  v.  Fraoaet  Mining  Co.,  78 

45d.  Mo.  688. 

'  White  V  Cbaffln,  82  Ark.  70.  •  Schmidt  v.  Armt trong,  72  Penn. 

•  Id.  09.  86& 

«  Parrith    A  Haxard's  Appeal,  88 
Peon.  111. 
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executed  by  courts  of  justice.  Although  the  rule  is  plain  and 
definite,  difficulties  sometimes  arise  in  its  practical  application. 
If  an  improper  use  be  made  of  goods  innocently  sold,  or  if  the 
results  of  honest  labor  be  devoted  to  improper  purposes,  the 
agent  or  vendor  ought  not  to  be  visited  with  the  penalty  ;  yet, 
if  he  intend  to  assist  in  the  illegal  act,  he  is  a  party  to  its  un- 
lawfulness, and  deserves  no  aid  from  the  law.^  A  man  is 
deemed  to  intend  the  thing  he  sells  or  makes  shall  be  appro* 
priated  to  its  ordinary  use.  ^If  that  ordinary  use  be  innocent, 
he  is  not  chargeable  with  a  subsequent  misapplication.  If  a 
carpenter  build  a  house,  he  is  not  to  be  presumed  to  do  it  for 
bad  purposes ;  yet  even  here,  if  he  intend  to  build  a  brothel 
or  to  assist  in  a  burglary,  he  ought  not  to  have  the  fruits  of 
bis  labor.  And,  if  the  ordinary  use  of  the  thing  produced  be 
illegal,  he  must  be  taken  as  intending  the  use  and  as  privy  to 
the  illegality,  and  therefore  entitled  to  no  benefit  for  his  labor. 
And  so  if  a  party  assist  in  constructing  a  ninepin  alley  appur- 
tenant to  a  coffee-house,  which  is  made  illegal  by  express 
statute,  it  is  an  erection  std  generU^  whose  ordinary  use  is  un- 
lawful, and  the  builder  cannot  recover.^  But  where  the  keep- 
ing of  a  ninepin  alley  of  itself  is  not  unlawful,  furnishing 
materials  for  it,  not  knowing  it  was  to  be  used  for  gaming, 
will  not  prevent  a  lien.  To  make  good  such  a  defence,  it 
should  appear  that  the  plaintiff  knew  at  the  time  of  the  sale 
that  the  lumber  was  to  be  put  to  an  unlawful  purpose,  and  that 
he  sold  it  with  the  intention  of  having  it  used  for  such  unlaw- 
ful purpose.^  But  in  the  following  case,  however,  this  knowl- 
edge on  the  part  of  the  builder  was  held  net  sufficient  to 
prevent  his  recovery.  To  a  suit  by  a  mechanic  on  a  building 
contract,  the  defendant  answered  that  she  had  the  bouse  built 
for  a  house  of  prostitution,  and  that  plaintiff,  when  he  un- 
dertook and  erected  the  house,  well  knew  such  to  be  its  des- 
tined use,  contrary  to  good  morals,  &c.  This  answer  was 
deemed  frivolous,  there  being  no  allegation  that  the  plaintiff  was 
to  be  concerned  or  interested  in  the  contemplated  illegal  uses 

1  Cnndell  o.  Dawson,  4  Man.  Gr.  &        *  Doney  o.  Langworthjr,  3  Greene 
Scott,  878.  (Iowa),  841. 

^  Spurgeon  v.  McElwain,  6  Ohio, 
444. 
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of  the  building.  The-  court  cited  the  following  authorities, 
where  knowledge  by  the  vendor  of  goods  of  the  illegal  purpose 
for  which  they  are  to  be  used  was  no  defence  against  an  ac- 
tion brought  to  recover  their  price.^  A  clerk  in  the  office  of  a 
dealer  in  lottery  tickets,  where  lotteries  are  prohibited  by  law, 
can  recover  his  salary.^  The  vendor  of  billiard  tables  can  re- 
cover the  price  of  such  tables,  although  used  for  gambling 
purposes.'  An  action  for  clothes  sold  to  a  prostitute,  or  for 
washing  her  apparel,  cannot  be  defeated  by  merely  showing 
that  the  plaintiff  was  aware  of  the  defendant's  situation,  al- 
though from  the  nature  of  the  articles  the  plaintiff  might  have 
known  the  object  and  pui^ose  for  which  they  were  intended.^ 
If  the  plaintiff  is  in  any  way  the  gainer  by  or  the  partner  in  an 
illegal  contract,  one  which  is  contra  banos  moreg,  he  cannot  re- 
cover upon  such  contract.  But  all  houses  are  not  built  for 
the  purpose  of  prostitution,  nor  are  all  billiard  tables  to  be  used 
for  gambling  purposes ;  and,  to  defeat  an  action  by  such  a  de- 
fence, it  must  be  shown  that  the  plaintiff  is  himself  directly 
connected  with  the  criminal  or  illegal  act.^  Where  a  law,  as 
the  Bankrupt  Act,  has  the  effect  to  annul  the  contracts  of  a 
party,  no  claim  can  be  allowed  for  work  done  or  materials 
furnished  after  the  filing  of  the  petition  in  bankruptcy.^ 

Erection  or  repair : — 

§  164.  Wliat  does  not  conttitate  Brectlon  or  Repair  of  Balld- 
ings,  Ao.  —  What  part  of  the  work  done  and  materials  fur- 
nished by  mechanics  and  others  may  be  properly  said  to 
contribute  towards  the  erection  or  repair  of  a  building  depends 
largely  upon  the  language  of  the  particular  statute  under  in- 
vestigation. It  is  clear  that  all  labor  and  materials  which 
contribute  to  the  Erection  of  the  structure  itself  are  protected 
by  the  lien.  The  difficulty  does  not  arise  in  these  cases.  But 
there  are  frequently  so  many  objects  of  labor  which  are  inci- 
dental to  the  enjoyment  of  the  main  building,  the  result  some- 
times of  a  proper  prudence  on  the  part  of  the  owner,  or  of  a 

1  82  Vt.  110.  <  Chitty  on  Contracti,  736. 

s  12  Ind.  199.  *  Bishop  v.  Honey,  84  Tex.  246. 

<  24  Ind.  1 ;  1  Campb.  N.  P.  848.  *  Inre  Cook  &  Gleason,  8  Chic.  Leg. 

N.  410. 
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more  convenient  occupation  of  the  Btructure,  or  of  caprice, 
that  to  determine  which  contribute  to  the  erection  is  a  matter 
of  much  perplexity.  The  deciaione  themselves  will  betit  illus- 
trate the  subject.  A  law  which  authorizes  a  lien  in  favor  of 
mechanics  ^^  for  work  performed  towards  the  erection,  con- 
struction, or  finishing  of  buildings  *'  was  held  not  to  apply 
to  the  flagging  of  sidewalks,  yards,  and  areas  of  buildings  in 
the  process  of  erection.  Otherwise,  if  the  law^had  been 
'^  buildings  or  appurtenances  to  any  house."  ^  So  if  ^'  mechan- 
ics and  all  persons  performing  labor  or  furnishing  materials 
for  the  construction  or  repair  of  any  building  may  have  a 
lien,"  &c.,  making  of  a  pavement  in  front  of  a  lot  is  not  in  any 
sense  either  the  construction  or  repair  of  a  building.^  So, 
where  a  lien  is  given  ^^  for  erecting  or  repairing  a  building,*' 
&c.,  it  does  not  extend  to  cases  of  altering,  beautifying,  or 
ornamenting  a  house,  which  does  not  need  repairs  from  acci- 
dent or  decay.'  Again,  under  the  same  statute,  it  does 
not  extend  to  improvements  of  a  farm,  such  as  fencing.^ 
Where  a  statute  gives  a  lien  for  labor  and  materials  furnished 
for  the  "building,  altering,  repairing,  or  ornamenting  any 
house  or  other  building  or  appurtenance  thereto  on  such  lot, 
or  upon  any  street  or  alley  and  connected  with  such  building," 
it  does  not  comprehend  curbing,  grading,  and  paving  the 
street  in  front  of  the  same,  though  done  under  a  contract  with 
the  owner  of  the  lot.*  Where  a  wall  built  around  three  sides 
of  the  stack  of  an  iron  furnace,  at  the  distance  of  a  few  feet 
from  it,  in  order  to  protect  it  from  the  possible  sliding  down 
of  earth  from  a  hill  at  the  foot  of  which  it  stands,  is  not  pro- 
tected by  a  law  which  gives  a  lien  for  labor  performed  '*  in 
erecting,  altering,  or  repairing,  any  building,"  such  a  wall  can- 
not be  deemed  an  essential  or  integral  part  of  the  furnace, 
necessary  to  its  construction,  and  making  a  part  of  the  build- 
ing, like  the  wall  of  a  cellar  or  the  foundation-stones  of  a 
house.    It  was  not  connected  with  the  furnace  ;  it  was  only 

1  McDennott   r.  PftlmeT,  2  E.  D.  »  Bryan  v.  Whitford,  66  El.  83. 

Smith  (N.  Y.),  675 ;  s.  c.  4  Seld.  (N.  Y.)  *  Camsius  r.  Merrill,  65  III.  67. 

888 ;  Moran  v.  Chase,  52  N.  Y.  346.  »  Smith  v.  Kennedy,  89  Ul.  485. 

3  Enaube  v,  Kerchner,  89  Ind.  217. 
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an  appurtenance  or  appendage  to  it,  enclosing  a  portion  of  the 
lot  in  which  the  fuiiiace  was  erected,  and  rendering  it  less 
liable  to  encroachment  and  injury  from  the  sliding  of  stones, 
earth,  or  wood  from  the  side  of  the  hill  against  which  it  was 
built.  It  is  like  an  emban)cment  or  wall,  unconnected  with  a 
building,  but  intended  to  protect  it  from  being  undermined 
by  the  falling  over  of  earth  adjacent  to  it,  or  by  a  stream  of 
water  which  runs  near  it,  and  for  which  the  above  law  would 
give  no  lien.^ 

§  165,  Wbat  oonstitates  BreoUon  and  Repair.  — <-  Under  a  law 
which  gives  the  lien  ^^  for  work  done  or  materials  furnished  for 
or  about  the  erection  or  construction  of  a  building,"  when  a 
contract  is  made  to  do  all  the  brick  and  stone  work  about  the 
erection  of  a  building,  including  the  laying  of  the  pavement, 
it  has  been  held  that  the  pavement  is  included  in  the  lien ; 
but  not  so  if  the  laying  of  the  pavement  be  done  under  a  sep* 
arate  contract  from  that  of  constructing  the  walls.  Still, 
though  the  contract  for  constructing  the  building  and  laying 
the  pavement  be  entire,  if  tlie  building  be  finished,  and  the 
contract  treated  by  the  parties  as  complete,  and  a  considerable 
time  has  elapsed  before  the  pavement  is  laid,  and  other  rights 
have  intervened,  the  claim  filed  after  the  statutory  limitation 
has  expired,  from  the  date  of  the  last  work  upon  the  building, 
will  be  too  late.  Whether  the  contract  included  the  laying 
of  the  pavement,  as  well  as  the  erection  of  the  building,  when 
contested  and  contradictory  evidence  is  given,  is  a  question 
for  the  jury.*  Under  the  same  statute  it  was  decided  in  an- 
other case,  that  the  question  whether  walls  erected  around 
basement  windows  of  a  building  are  necessary  to  its  complc- 
tion,  is  properly  referred  to  the  jury.8  Again,  in  another  State 
it  was  said  that  the  words,  "  work  done  on  land  in  the  erection 
or  construction  "  of  any  building,  are,  as  has  been  said,  some* 
what  indefinite  in  their  character ;  but  a  law  which  provides 
that  **  any  person  performing  manual  labor  upon  any  land, 

1  TraeideU  v.  Oay,  18  Gray  (Mass.),  >  PiresbyteHan  Choich  v.  Allison, 
811.  10  Pena.  St  418. 

<  Tearsley  v.  Elanigen,  22  Penn.  St 
489. 
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timber,  or  lumber,'^  shall  be  entitled  to  a  lien,  includes  all  la- 
bor done  directly  upon  the  land  for  the  purpose  of  preparing 
it  for  use,  and  will  include  the  making  of  fences  on  the  land.^ 
So  it  seems  that  work  done  and  materials  found,  although 
not  applied  to  the  building  itself  in  the  strict  sense  of  the 
term,  is  work  done  *^  toward  the  erection  of  the  building," 
if  embraced  in  the  contract  for  the  erection  of  the  building.' 
If  the  sale  of  materials  employed  in  the  constn^cHbn  or  al- 
teration of  a  building  is  made  by  a  written  contract,  which 
is  silent  as  to  the  purpose  for  which  the  articles  sold  were 
intended  to  be  used,  parol  evidence  is  admissible  to  show  such 
purpose,  and  to  establish  thereby  a  mechanics'  lien  for  the 
price  in  favor  of  the  vendor,  as  it  does  not  contradict  or  add 
any  new  term  to  the  written  contract.' 

§  166.  firectton  and  Constraotlon.  —  Where  the  lien  law  pro- 
vides for  cases  only  of  "  erection  or  construction,"  it  has  been 
generally  held  not  to  include  mere  '*  reparations."  It  is  said 
that  while  hypercriticism  upon  words  or  phrases  is  not  much 
favored  by  the  law,  yet  the  meaning  of  words  —  which  are, 
in  most  cases,  the  true  key  to  the  intent  of  the  law — must 
not  be  confounded.  In  the  common  understanding  and  lan- 
guage of  the  people,  when  the  erection  or  construction  of  a 
house  or  building  is  spoken  of,  it  is  meant  the  erection  of  a 
new  house  or  building,  and  not  the  repairing  of  an  old  one. 
And  it  must  be  presumed  that  such  was  the  intent  of  the 
legislature,  because  it  accords  with  what  is  the  spirit,  as  well 
as  with  the  words,  of  the  act.  If  repairing  an  old  house  be 
within  the  act,  where  is  the  line  of  distinction  to  be  drawn? 
Will  making  a  new  door  or  partition  give  the  mechanic  and 
material-man  a  lien  on  the  whole  building  and  lot?  How 
much  of  the  old  house  must  be  pulled  down,  and  of  what  ex- 
tent shall  the  repairs  be?  Or  does  the  act  include  every 
material  of  repair?  When  the  statute  furnishes  no  indication 
of  a  criterion  to  judge  these  questions  by,  and  where  judicial 
discretion  and  experience  would  be  at  fault,  the  lien  of  the 

1  Bailey  v.  Hall,  11  Wis.  289.  *  Donahue  v.  Cromartie,  21  Cal.  80. 

3  Donaldson   v.  Wood,  22  Wend. 
(N.  Y.)  806. 
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mechanic  and  material-man  ought  not  to  be  extended  beyond 
the  terms  of  the  statute.  Hence,  in  a  case  where  it  was 
essentially,  practically,  and  ornamentally  remodelling  and  re- 
pairing an  old  house,  the  front  wall  was  taken  down  to  the 
cellar,  and  the  roof  taken  off,  except  the  rafters ;  but  there 
stood  the  other  walls,  in  exactly  the  same  spot  and  the  same 
foundation.  The  front  wall  was  modernized  and  deprived  of 
its  old-fashioned  pent  roof,  the  floors  remaining  the  same,  and  a 
new  back  building  was  erected.  It  was  simply  a  reparation, 
and  not  within  the  act.*  This  phraseology  was  held  also  in 
another  case  not  to  include  remodelling  or  repairing,  and 
therefore  there  was  no  lien  for  work  done  in  the  alteration  of 
an  old  house ;  the  walls  remaining,  though  newly  faced,  and 
the  interior  modernized,  the  owner  living  in  it  while  the  work 
was  going  on.*  So  adding  a  basement  to  a  house  already  fin- 
ished so  far  as  to  receive  the  family,  by  lifting  up  of  a  frame 
BO  as  to  admit  the  new  story  underneath,  is  not  an  erection  or 
construction.*  Again,  a  back  building,  which  is  a  mete  ac- 
cessory, no  matter  how  enlarged,  cannot  be  treated  as  a  new 
building,  so  as  to  make  it  liable  to  the  mechanics'  lien  cited 
above.*  Materials  were  furnished  towards  certain  additions 
and  improvements  made  to  a  large  hotel,  —  a  two-story  wing 
for  a  barber-shop  was  put  up  at  one  end,  and  an  existing 
wing  at  the  other  end  was  somewhat  enlarged,  and  a  new  roof 
was  put  on  the  entire  building.  The  plaintiff's  lumber  went 
to  all  parts  of  the  work,  and  his  claim  was  filed  against  and 
included  the  whole  building.  An  undisputed  fact  —  which, 
the  court  remarked,  seemed  almost  decisive  —  was  that  the 
building  was  occupied  and  the  business  carried  on  while  the 
improvements  were  going  on  ;  and  that  if  the  lien  in  this  case 
can  be  sustained,  then  every  mechanic  who  puts  on  a  new 
roof  may  havje  a  lien.^  So  when  a  bath-house  and  kitchen  are 
erected  as  a  back  building,  and  connected  with  the  old  struc- 
ture so  as  to  be  but  an  addition,  they  are  not  within  this  law.^ 

1  In  re  Howett,  10  Penn.  St.  379.  *  Harris  v.  Wooleton,  8  Phila.  876. 

<  Perigo     o.     Vanhora,     2    Miles         *  Smith  v.  Nelson,  2  Phila.  118. 
(Penn.),  850.  •  Rand  v.  Mann,  8  Phila.  429. 

*  Miller  V,  Olirer,  8  WatU  (Penn.), 
514. 
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The  following  case  arose  under  a  statute  which  gave  the  lien 
only  for  *^  the  erection  and  construction  "  of  a  building,  and 
not  for  repairs  or  alterations.  From  a  two-story  frame  dwells 
ing,  fifty-six  feet  front  by  twenty-six  feet  in  depth,  the  roof 
was  removed  and  a  new  one  put  on.  Some  of  the  weather- 
boards were  taken  ofi^  a  part  of  the  building  removed,  the 
central  part  built  up  anew,  and  the  ceilings,  floors,  studs, 
joists,  and  stairway  were  changed,  It  was  held  that  while 
a  building  may  be  so  entirely  changed  in  plan,  structure,  size, 
and  appearance,  as  to  become  in  a  fair  sense,  and  according 
to  common  understanding,  a  new  stinicture,  yet  facts  may 
show,  as  in  this  case,  that  such  construction  is  not  within 
>  the  above  law.^  So  where  "  any  person  who  furnishes  labor 
or  materials  for  building  .  .  •  shall  have  a  lien  therefor,"  &c., 
materials  furnished  for  ^'  repair  "  give  no  lien.  In  such  cases 
the  comparative  amount  of  materials  used  is  not  import- 
ant.^ The  same  general  proposition  was  decided  in  another 
State^  that  a  law  giving  a  lien  for  the  ^^  erection  "  of  build- 
ings  does  not  extend  to  repairs.^  And  in  another,  where 
^^  no  repairs  or  alterations "  should  subject  the  building  to  a 
lien,  it  was  held  that  the  converting  a  garret  into  bedrooms, 
for  the  purpose  of  increasing  the  number  of  rooms  and  accom- 
modating the  building  to  a  boarding-house,  or  adding  folding 
doors,  was  simply  an  alteration  within  the  meaning  of  the  stat* 
ute ;  and  a  petition  which  alleges  that  materials  were  furnished 
for  repairing,  altering,  erecting,  and  furnishing  the  building, 
without  distinguishing  bow  much  were  supplied  for  each,  is 
defective.*  A  statute  which  gives  a  lien  "  for  any  work  or 
labor  upon  any  building,  erection,  or  improvements  upon 
land,"  it  does  not  extend  to  labor  performed  in  tearing  down 
a  building.^  So  where  the  lien  is  given  for  work  and  mate* 
rials  "  furnished  and  actually  used  in  the  erection,  alteration, 
or  repair  of  any  building,"  &c.,  no  lien  exists  for  labor  per- 
formed in  the  removal  of  a  building."  ® 

1  Combe  v,  Lippincott,  36  N.  J.  L.         >  Kirk  v.  Tuliaferro,  16  Mim.  754. 
481.  «  Whitenack  v.  Noe.  3  Stock.  (N.  J.) 

s  Homer  u.  laAj  of  the  Oceim,  70    821. 
Me.  862.  (  Holzhoar  v,  Meer»  59  Mo.  484. 

0  Trask  o.  Searle.  121  Mass.  229. 
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§  167.  R«paratioii,  &c.  —  When  the  lien  given  by  law  to  the 
mechanic  is  for  work  done  in  ^^  the  erection  *'  of  a  building, 
the  question  is  whether,  legally,  the  facta  present  in  the  par- 
ticular case  an  erection  of  a  building,  or  merely  the  repair  of 
an  old  one,  to  which  no  lien  is  given.  Repairs  may  be  slight, 
or  in  some  cases  they  may  be  veiy  considerable,  and  carried 
to  such  an  extent  as,  in  fact,  to  amount  to  the  erection  of  a 
new  building,  different  in  its  capacities  and  character  from 
the  old  one.  In  extreme  cases  there  can  be  no  difficulty  in 
determining  in  which  class  to  rank  it,  either  as  merely  repair* 
ing  or  restoring  an  old  building  to  its  original  state,  or  as,  in 
effect,  constituting  another  building.  Even  a  slight  addition, 
manifestly  subservient  to  the  original  edifice,  might  perhaps 
be  merely  a  repair.  But  a  substantial  addition  of  material 
parts  —  a  rebuilding  upon  another  and  larger  scale  —  consti- 
tutes a  new  building,  even  though  some  portions  of  the  old 
are  preserved  and  incorporated  in  the  new.  Hence  the  addi- 
tion of  one  story  and  a  new  building  beside  an  old  house,  of 
equal  dimensions,  the  whole  being  new.-roofed  and  weather* 
boarded,  with  interior  communications,  constitutes  a  new 
erection,^  Another  test,  under  the  same  law,  has  been  said 
to  be  whether  the  structure  of  a  building  is  so  completely 
changed  that,  in  common  parlance,  it  may  be  properly  called 
a  new  building  or  a  rebuilding ;  if  so,  it  is  an  ''  erection " 
within  the  law.  Thus,  where  every  part  of  an  old  building 
is  removed  except  the  back  wall  and  part  of  the  side  walls^ 
and  the  openings  in  them  are  changed,  altering  the  whole 
internal  structure  and  external  form  of  the  building,  and 
adding  both  to  its  length  and  height,  this  is  an  ^^  erection  and 
construction  "  within  the  law,  although  the  parties  in  their 
contract  call  the  work  additions  and  alterations.^  So  where 
a  building  partly  brick  and  partly  frame,  after  undergoing 
repairs,  was  removed,  and  after  its  removal  a  cellar  was  dug 
under  it  and  walled  up,  and  a  new  chimney  built,  and  the 
house  newly  weather-boarded  and  plastered,  this  is  substan- 
tially a  new  building ;  the  skeleton  only  of  an  old  one,  re- 
moved from  its  original  site,  entering  into  its  composition. 

1  Driesbach  v.  KeUer,  2  Penn.  St.        '  ArmstroDg  v.  Ware,  20  FenD.  St. 
77.  619. 
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If  new  materials  had  been  used  in  making  the  frame,  although 
prepared  off  the  lot  the  building  was  intended  to  stand  upon, 
no  one,  from  the  circumstances,  would  have  questioned  the 
lien  of  the  mechanics.  And  what  difference  can  it  make,  if, 
instead  of  preparing  a  new  frame  for  his  house,  a  party  pur- 
chase one  ready  made,  and  which  had  been  erected  on  a  former 
occasion  and  at  a  different  place  ?  None  capable  of  producing 
the  result.  But,  while  this  is  so,  partial  repairs  cannot,  how- 
ever, create  a  lien.*  .  So,  if  the  principal  part  of  a  building  is 
torn  down  and  rebuilt,  this  is  a  "  construction."  As  where 
the  gable  end  of  a  building  is^  torn  down,  and  a  new  building 
is  erected  adjoining  on  that  side  and  opening  thereto,  the 
workmen  employed  have  liens  on  the  new  building,  but  not 
on  the  old  one.^  In  another  case,  the  conversion  of  a  large 
old  building,  formerly  owned  by  one  person,  into  six  separate 
dwellings,  by  six  different  owners,  by  taking  out  all  the  old 
wood-work  of  the  old  storehouse,  except  the  joists  and  roof, 
tearing  down  the  whole  of  the  front  brick  wall,  running  up 
brick  division  walls  and  brick  front  walls  for  each  house,  are 
so  many  separate  erections  within  the  meaning  of  the  above 
law.^  Under  a  statute  giving  a  lien  for  "  repair  of  a  building,*' 
a  boiler  situated  in  a  building  joined  to  a  mill,  and  used  to 
supply  steam  to  the  mill,  is  a  part  of  the  realty,  and  a  lien 
can  be  maintained  for  repairs  on  the  boiler  * 

§  168.  Additions,  —  It  is  not  necessary  that  the  new  build- 
ing erected  should  be  distinct  from  or  independent  of  the  older 
building.*  A  kitchen  or  back  building  is,  therefore,  an  "erec- 
tion," notwithstanding  it  adjoins  and  is  connected  with  a  house 
already  built.®  So  a  substantial  addition  of  material  parts,  or 
rebuilding  on  another  and  larger  scale,  constitutes  a  new  build- 
ing, although  parts  of  the  old  are  preserved  and  incorporated 
into  the  new.^    So  a  new  wing  or  addition  to  a  building  is  afa 

1  In  re  Burling's  EsUte,  1  Ashm.  ^  Nelson  r.  Campbell,  28  Penn.  St. 

(Penn.)  377.  156;  affirmed  in  Lightfoot  v,  Krug,  36 

s  Olympic     Theatre,     2     Browne  Penn.  St  848. 

(Penn.),  275.  ^  Pretz  and  Gausler's  Appeal,  Id. 

s  In  re  Hill's  Estate,  2  Penn.  L.  J.  849. 

96.  7  Hershey  v,  Shenk,  58  Penn.  St 

«  Kelly  V.  Border  City  Mills,  126  882. 
Mass.  14a 
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^^  erection^'  within  the  meaning  of  the  law,  though  one  wall 
of  the  new  wing  belonged  to  the  old  building.^  Another  case 
in  Pennsylvania,  where  the  lien  is  not  given  for  repairs,  stated 
that  the  authorities  are  marked  by  some  diversities,  yet  when 
all  summed  up,  they  lead  to  the  conclusion  that  repairs  and 
alterations  of  a  building  which  do  not  fairly  change  its  exterior 
into  a  new  structure  are  not  '^erections  or  constructions" 
within  the  lien  law.  It  is  the  extent  and  character  of  the 
alterations,  and  not  the  change  of  purpose,  which  makes  the 
difference  between  an  old  and  a  new  building.  Newness  of 
structure  in  the  main  mass  of  the  building  —  that  entire  change 
of  external  appearance  which  denotes  a  different  building  from 
that  which  gave  place  to  it,  though  some  parts  of  the  old  may 
have  entered  into  it  —  is  that  which  constitutes  a  new  build- 
ing as  distinguished  from  one  altered.  It  is  but  fair  that  the 
building  should  present  to  the  eye  that  external  change,  in- 
dicating newness  of  structure,  which  is  calculated  to  put  pur- 
chasers, mortgagees,  and  other  lien  creditors  upon  an  inquiry 
for  liens.  A  new  roof  to  a  building  is  clearly  nothing  but  a 
repair.  So  the  addition  of  a  shed  for  a  water-wheel  makes  no 
change  in  the  mill  itself.  So  where  an  old  fulling-mill  was 
transformed  into  a  grist-mill,  and  a  new  lower  floor,  new  roof, 
and  new  water-house  were  attached.  There  may  be  a  lien  for 
a  new  structure  added  to  an  old  one,  such  as  a  kitchen  or  a 
side  building.  But  the  lien  in  such  case  is  for  a  new  struc- 
ture.^ Where  additions  made  to  an  old  building  are  sub- 
stantial, for  permanent  purposes,  and  are  so  connected  with 
the  original  structure  as  to  make  their  connection  as  available, 
essential,  and  direct  as  if  they  had  been  built  beside  its  walls, 
they  are  ^'  additions  of  material  parts  "  and  a  lien  is  secured 
for  their  payment  under  a  law  giving  the  lien  against  "  every 
building."  ^  Whenever  any  railroad  company  shall  contract 
with  any  person  for  "  the  construction  of  its  road,  or  any  part 
thereof/*  &c.,  such  law  applies  not  merely  when  it  is  en- 
gaged in  the  construction  of  its  first  and  main  track,  but  also 

^  Harman  v.  Cummings,  48  Fenn.         *  ParrisU  and  Hazard's  Appeal,  83 
8t.  322.  Penn.  111. 

<  MiUer  v.  Hertbey,  69  Penn.  8t. 
61 
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wherever  it  is  enlarging  it8  road  hj  the  addition  of  side 
tracks.^ 

§  169.  Wliether  Breotlon,  Stc,  to  a  Qneation  of  Ziaw  or  Faot.  -^ 
To  determine  the  question  whether  the  claim  of  any  mechanic 
or  material-man  constitutes  legally  a  lien,  upon  the  property 
sought  to  be  charged,  involves  the  finding,  primarily,  of  the 
facts  of  the  case ;  and,  secondly,  the  application  of  the  law  to 
them.  Notwithstanding  the  general  rule,  that  it  is  the  duty 
of  the  jury  to  pass  upon  the  former,  and  the  court  the  latter, 
it  has  been  the  subject  of  discussion  in  some  of  the  cases  as  to 
the  respective  province  of  these  tribunals.  Thus  it  was  said, 
in  one  case,  that  where  the  structure  of  a  building  is  so  com*^ 
pletely  changed  that,  in  common  parlance,  it  may  be  properly 
called  a  new  building  or  a  rebuilding,  it  is  clearly  within  the 
lien  law ;  but  this  is  sometimes  difficult  to  decide,  and  then  it 
must  be  left  to  the  jury.^  Subsequently  another  court,  in 
commenting  upon  this  language,  stated  that  it  did  not  con-* 
sider  the  above  case  as  having  definitely  repudiated  the  doo« 
trine  that,  whenever  the  facts  are  found  or  are  undisputed,  tlie 
question  whether  an  alteration  is  of  such  a  character  as  to 
constitute  a  new  building  is  a  matter  of  law  for  the  courts 
and  that,  whether  it  is  easy  or  difficult  to  decide.  If  this  be 
not  so,  then  it  is  plain  that  some  of  the  mechanics  who  have 
furnished  work  and  materials  may  lose,  and  othera  may  gain,  a 
verdict,  according  as  different  juries  may  form  different  opin* 
ions  upon  the  same  state  of  facts ;  and  it  is  difficult  to  see 
how  the  court  can  so  regulate  the  matter  as  to  do  equal  justice 
to  all  claimants  between  the  interfering  verdicts  of  different 
juries.  It  would  be  a  monstrous  solecism  if  one  of  two  me^^ 
chanics  equally  meritorious  should  be  decided  to  have  a  lien 
and  the  other  not,  and  the  ground  be  that  the  same  building 
was  considered  to  be  in  the  one  case  within,  and  in  the  other 
without,  the  provisions  of  the  same  law.*  So  where  the  ques^ 
tion  was  whether  the  work  done  constituted  an  ''  addition  " 
or  an  *'  alteration,"  and  the  facts  were  clearly  shown  by  the 

1  M.  K.  &  T.  R.  t^.  Brown,  14  Kan.       *  Smith  v.  N«lt4m.  9  Phils.  118 ;  Arm- 
657.  strong  o.  Ware,  1  Phila.  213. 

*  Armstrong  v.  Ware,  20  Penn.  St. 
510. 
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evidenoe,  it  was  held  to  be  a  matter  of  law,  upon  which  the 
court  should  have  instructed  the  jury.^  So,  in  an  action  to 
enforce  a  lien  against  a  building  for  materials  furnished  to  a 
contractor,  when  the  fact  of  indebtedness  by  the  owner  to  the 
contractor  is  found,  the  question  of  law  arises  whether  by  rea- 
son thereof  the  owner  is  liable  to  the  material-man.'  In  a 
late  case  it  was  said,  whether  an  improvement  be  an  *'  erection 
or  construction,"  and  not  repaii-s,  is,  perhaps,  most  frequently 
a  mixed  question  of  law  and  fact ;  and  where  the  court  has 
power  to  refer  such  questions  to  a  commissioner  who  can  deal 
with  both,  it  is  the  most  satisfactory  way  to  dispose  of  it ;  and 
in  such  case,  as  he  has  power  to  inspect  the  premises  attended 
by  the  parties  and  their  counsel,  his  decision  will  not  be  re* 
versed  unless  it  clearly  appears  he  was  mistaken.^.  In  Mary- 
land it  was  held  to  be  a  question  for  a  jury  whether  buildings 
are  separate  or  not;  also  to  determine  what  machinery  is 
necessary  to  carry  on  a  factory.^ 

BuUdingiy  ^c. :  — 

§  170.  "What  are  Buildinga.  —  Wherever  a  mechanics'  lien 
law  has  been  enacted  it  has  universally  applied  to  labor  ex- 
pended in  the  construction  of  **  buildings/'  The  term 
^^  building,"  as  used  in  these  laws,  has  been  several  times 
judicially  defined.  In  one  case  it  was  said,  although  the  defi- 
nitions of  a  number  of  standard  lexicographers  include  as 
buildings  structures  of  various  kinds  which  are  not  houses  or 
designed  for  the  habitation  of  either  men  or  animals  or  shel- 
tering of  property,  and  although  it  cannot  be  denied  that 
the  words  •*  build  *'  and  "  building,"  as  a  verb  and  participle, 
are  applicable  to  the  erection  of  numerous  structures  which 
would  not  be  included  among  any  of  the  last-named  classes,  — 
thus,  we  speak  of  building  bridges,  building  fences,  sidewalks, 
embankments,  &c.,  —  yet,  notwithstanding  this,  the  word 
**  building,"  as  a  noun,  has  a  common  well-understood  mean- 
ing, exclusive  of  structures  of  this  character,  and  including 
those  only  which  have  a  capacity  to  contain,  and  are  designed 

1  Updike   V,   Skillman,   8   Dutch.         *  Tohe'fi  Appeal,  55  Penn.  8t  121. 
(N.  J.)  131.  *  OkiBko  V.  Mattbewi,  3  Md.  109. 

>  Smith  V.  Coe,  89N.  T.  666. 
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for  the  habitation  of,  man  or  animals,  or  the  eheltering  of 
property.  Things  are  built  which  are  not  ciJled  buildings 
after  they  are  completed,  as  fences  and  sidewalks.  So,  when 
we  state  how  many  buildings  there  are  on  any  farm  or  lot,  or 
in  any  village  or  town,  we  are  never  understood  to  refer  to 
fences,  bridges,  or  anything  of  that  sort,  but  only  to  those 
structures  which  have  a  capacity  to  contain,  commonly  in- 
cluded among  buildings.^  Again,  the  word  *'  building  "  can- 
not be  held  to  include  every  species  of  erection  on  land,  such 
as  fences,  gates,  or  like  structures.  Taken  in  its  broadest 
sense,  it  can  mean  only  an  erection  intended  for  use  and  oc- 
cupation as  a  habitation,  or  for  some  purpose  of  trade,  manu- 
facture, ornament,  or  use  constituting  a  fabric  or  edifice,  such 
as  a  house,  a  store,  a  church,  a  shed,^  &c.  In  still  another 
case  it  was  decided  that  it  was  evident  the  legislature  did  not 
use  the  term  '^  building  "  in  its  broadest  signification.  It  did 
not  mean  ships,  and  yet  ships  are  built.  They  meant  some- 
thing in  the  nature  of  houses,  as  houses,  mills,  manufactories ; 
buildings  attached  to  and  becoming  part  of  the  land  itself.^ 

§  171.  Instancea  of  Stmotures  oonaidered  as  Buildings.  —  A 
church  is  a  ^'  building  ''  within  the  mechanics'  lien  law.  All 
churches,  it  was  said,  are  spoken  of  in  common  parlance  as 
buildings  ;  and  as  corporations,  clerical  as  well  as  lay,  ought 
to  pay  what  they  owe,  there  is  no  reason  to  suppose  payment 
should  not  be  enforced  by  this  lien,  which  is  as  convenient 
as  any  other.  Particularly  where  the  congregation  is  not  in- 
corporated, this  is  the  most  facile  way  of  making  the  prop- 
erty of  the  joint  stock  liable.  There  is  no  reason,  either  re- 
ligious, moral,  or  civil,. why  the  mechanics'  lien  does  not  apply 
to  the  erection  of  a  church.^  So  a  school-house  is  a  ^^  build- 
ing "  within  this  law ;  ^  and  a  shoe  shop.^  An  ice-house, 
erected,  not  as  an  out-house  or  appurtenant  to  a  man's  resi- 
dence, but  as  an  independent  and  separate  structure,  for  pur- 

1  La  Crosse  &  Mil.  R.  R.  Co.  v.  Van-  *  Presbyterian  Charch  v,  AUison, 

derpool,  11  Wis.  119.  10  Penn.  St.  413. 

^  Tniesdeli  v.  Gay,  ISQray  (Ma88.)i  ^  Sliattel  v.  Woodward,  17  Ind.  225. 

311.  •  Pratt  V.  Seavey,  41  Me.  870. 

>  Coddington  v.  Dry  Dock  Co.,  31 
N.  J.  L.  477. 
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poGes  of  oommetce^  is  such  an  '^  imprrorement"  as  is  subject  to 
the  lien.^  A  stable  built  and  oceupied  by  a  passenger  railway 
(^mpany  i&  a  ^*  building."  ^  So  is  a  steam  railway  depot  build- 
ings^ A  chimney  stack  erected  in  a  building  used  as  a  pork* 
bouse,  for  the  joint  purpose  of  the  pork-house  and  generating 
steam  and  running  machinery  in  a  distillery  attached  thereto, 
and  which  could  be  used  as  a  distillery  only  in  connection 
with  the  pork-house,  is  a  strneture  necessary  to  the  main 
building ;  and  a  mechanic  had  a  lien  under  a  statute  which 
gave  "  a  lien  on  every  building  for  the  amount  of  debts  con- 
tfacted  for  its  construction."  *  Where  a  statute  was  that  a 
lien  should  exist  for  the  construction  or  repair  of  "any  boild^ 
ing,"  Ac.,  it  comprehended  a  building  with  perpendicular 
walls  and  shingled  roof^  to  be  used  as  a  floating,  but  stationary 
warehouse,  and  forwarding  and  commission  house ;  the  court 
observed  that  these  words  were  very  broad,  and  the  only 
doubt  as  to  their  application  to  such  a  case  arose  under  a  sub-^ 
sequent  section  that  ^^  when  the  claims  of  the  parties  entitled  to 
recover  shall  be  ascertained,  the  court  shall  render  a  decree  tot 
the  amount  of  each  claim  against  the  owner  of  the  buDding,  and 
direct  the  house  and  interest  of  the  employer  in  the  lot  to  be 
sold/'  It  was  contended  in  ai^nment  that  this  language  of  the 
statute  contemplated  only  such  buildings  as  are  erected  on  and 
permanently  attached  to  the  realty.  In  answer  to  this  it  was 
said,  it  is  not  doubted  but  that  the  mind  of  the  legislature 
was  primarily  directed  to  such  buildinigs  ;  but  this  is  no  s«fr 
cient  reason  for  saying  that  it  was  exclusively  so.  The 
present  case  was  manifestly  an  exception,  otherwise  injustice 
might  be  done.  If  this  statute  did  not  give  the  lien,  there 
was  no  law  which  did.  The  building,  although  not  erected 
on  the  lot,  was  attached  to  it ;  and  the  employer  had  such  an 
interest  in  it  as  might  be  sold  on  execution.  The  statute,  be- 
ing remedial,  should  receive  such  a  construction  as  mostetfect- 
ually  to  meet  the  beneficial  end  in  view,  and  to  prevent  a 

1  Thomas  v.  Smith,  42  Penn.  St.        •  Hill  v.  La  Crome  k  Mil.  B.  R.  Co., 
68.  11  Wis.  214. 

*  McIlTain  v.  HestonrUle  &MaDtaa        ^  Bodley  v.  Deomead,  1  W.   Va. 
R.  R.  Co.,  5  Phila.  18.  249. 
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failure  of  the  remedy.  But  a  statute  giving  a  lien  *^  on  boats  " 
does  not  embrace  such  a  building.^ 

§  172.  What  are  not.  —  On  the  other  hand,  the  building  of 
a  railroad  bridge  does  not  come  within  a  statute  which  gives 
a  lien  for  work  done  or  materials  furnished  in  the  erection  or 
construction  '^  of  any  dwelling-house  or  other  building.*'  ^  So, 
where  a  statute  limits  the  structures  on  which  parties  can 
obtain  a  lien  ^^  to  buildings  and  wharves/'  no  lien  can  be  had 
on  bridges.'  Under  a  provision  that  "  every  building  here- 
after erected  or  built  shall  be  liable  for  the  payment  of  any 
debt  contracted,  and  owing  to  any  person,  for  labor  per- 
formed or  materials  furnished  for  the  erection  and  construc- 
tion thereof,  which  debt  shall  be  a  lien  on  such  building  and 
on  the  land  whereon  it  stands,  including  the  lot  or  curtilage 
whereon  the  same  is  erected,"  a  floating-dock  is  not  a  build- 
ing within  the  meaning  of  this  law,  nor  is  a  lot  of  land  under 
tide-water  a  lot  or  curtilage.  In  order  to  subject  a  building 
to  this  lien  law,  it  must  have  been  erected  upon  the  lot  sought 
to  be  afiPected  by  the  lien,  and  have  remained  there  until  the 
lien  attached.^  Where  the  language  of  a  law  is,  '*  building, 
wharf,  or  other  superstructure,"  a  ditch  is  not  a  building  or  a 
wharf,  and  in  no  sense  can  it  be  designated  a  superstructure. 
Flumes  constructed  at  different  parts  of  the  line  of  a  ditch 
cannot  change  the  general  character  of  the  work  as  an  exca- 
vation. Such  flumes  are  mere  connecting  links  of  the  ditch 
over  ravines  and  gulches,  and  the  whole  work  must  be  re- 
garded as  a  ditch.^  So,  under  a  statute  giving  a  lien  upon 
^^  all  and  every  dwelling-house  or  other  building,"  fences  are 
not  included.^ 

§  178.  Lien  extended  to  other  Breotlonik  —  It  is  competent 
for  the  law-making  power  to  give  any  definition  it  may  please 
to  the  term  ^^  building,"  or  to  extend  the  lien  so  as  to  compre- 
hend work  and  materials  contributing  to  the  construction  of 

1  Olmstead  v.  M'Nall,  7  Blackf.  «  Coddington  v.  Dry  Dock  Co^  81 
(Ind.)  887.  N.  J.  I*  477. 

s  La  CrosM  A  Ikfil.  R.  B.  Co.  v.  Van-  *  Ellison  v,  Jackson  Water  Co.,  12 
derpool,  11  Wis.  110.  Cal.  642. 

>  Burt  V.  Washington,  8  CaL  246.  <  Bank  of  Charleston  o.  Corliss,  18 

Conn.  842. 
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any  class  of  structures.  As  where  a  law  declares  that  *^  any 
addition  erected  to  a  former  building,  &c.,  shall  be  consid- 
ered a  building  for  the  purposes  of  the  act/*  &c.,  it  is  evident 
that  the  legislature  meant,  by  the  word  ^'  addition,"  to  em- 
brace something  which  in  common  parlance  would  not  be 
designated  as  a  building,  or  the  phraseology  would  not  have 
been  used,  that  such  additions  should  be  considered  a  build- 
ing for  the  purposes  of  the  act ;  and  therefore  a  piazza  ten 
feet  wide  and  seventy  long  is  an  ^*  addition."  ^  In  another  case 
under  the  same  statute,  it  was  decided  that  the  addition  must 
be  a  lateral  addition  on  ground  outside  of  the  building  to 
which  it  constitutes  an  addition.  Adding  to  the  height,  ex- 
tending the  depth,  or  increasing  the  interior  accommodations 
of  a  building,  are  alterations,  not  additions.'  Where  a  law 
gives  a  lien  for  work  done  or  materials  furnished  for  the  ^^  con- 
struction "  or  "  repairing  "  of  a  building,  wharf,  or  "  super- 
structure," it  is  not  necessary  to  the  establishment  of  a  mech- 
anics' lien,  that  the  labor  or  materials  shall  be  employed  in 
the  making  or  erection  of  a  building.  It  is  sufficient  if  they  be 
employed  in  the  alteration  of  a  building  to  adapt  it  to  other 
than  the  original  uscb,  or  to  change  its  form  or  structure.^ 

§  174.  Constmction  when  Uen  esctends  to  other  than  Build- 
ings.  —  When  the  lien  is  extended  so  as  to  include  labor  upon 
other  things  than  buildings,  the  courts  will  give  to  the  law  a 
reasonable  construction.  Thus,  where  a  lien  is  provided  "  for 
all  improvements  erected  by  tenants,"  it  is  not  to  be  applied  to 
temporary  and  insignificant  additions,  but  to  such  permanent 
and  substantial  additions  as  do  essentially  augment  the  inter- 
est which  the  tenant  has  in  the  land.*  So  where  "  the  lien  .  .  . 
shall  attach  to  the  buildings,  erections,  or  improvements  for 
which  they  were  furnished  or  the  work  was  done,  in  preference 
to  any  prior  lien  or  encumbrance  or  mortgage,  upon  which 
said  building,  erections,  or  improvements  have  been  erected  or 
put  •  .  .  and  any  pei-son  enforcing  such  lien  may  have  such 

1  Whitemck  v.  NO0,  8  Stock.  (N.J.)  •  nonahne  v.  Cromartie.  21  Cal.  80. 

^1-  *  Thomas  v.  Smith,  42  Peno.  St 

<  Updike   V.   Skilhnan,  8    Dateh.  OS. 
(N.  J.)  181. 
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building  Bold  on  ezeeutioni  and  the  purobaBer  may  cemove  the 
same,"  there  ie  an  implied  declaration  herein  that  mortgagea 
upon  the  buildings,  erections,  and  improvements,  **  executed 
prior  to  the  doing  of  the  vf<3^k  or  f uniiahing  of  the  materials^ 
shall  be  paramount  to  the  lien ;  *'  and  consequently  that  the 
term  ^^  improvement,"  as  here  used^does  not  mean  an  addition 
or  betterment  of  a  building,  but  some  independent  erection  on 
the  land.  Any  other  interpretation  would  interfere  with  the 
prior  rights  of  a  mortgagee,  and  put  it  in  the  power  of  a  mort* 
gagor  to  ruin  the  security  of  his  creditor,  by  making  improve- 
ments to  old  houses  covered  by  the  mortgage,  and  then  have 
them  sold  and  removed  from  the  land  to  pay  the  lien.^  Again, 
if  the  lien  be  ^'  extended  to  all  improvements,  engines,  pumpa, 
machinery,  screens,  and  fixtures  erected  or  put  up  by  tenants 
of  leased  estates  on  land  of  others  .  .  •  and  to  all  mechanics, 
nutchinists^  and  material-men,  doing  work  or  furnishing  the 
articles  or  materials  therefor :  provided  that  the  Ken  hereby 
created  shall  extend  only  to  the  interest  of  the  tenant  or  tenr 
ants,  lessee  or  lessees  therein,  and  to  the  improvementa, 
engines,  pumpa,  machinery,  screens,  and  fixtures,  erected,  re- 
paired, or  put  up  by  the  mechanics,  macbinistiK,  persons,  or 
material-men  entering  liens  thereon ; "  comprehensive  as  tliese 
words  are,  they  do  not  include  a  railroad  conetructed  by  a 
lessee,  for  mining  coal  in  the  slope  of  a  mine,  because  of  its 
temporary  character.  New  slopes  are  common  in  coal-mines. 
As  tenants  progress  in  minixig,  they  find  modifications  and 
changes  of  the  interior  arrangements  convenient  and  neces^ 
sary  ;  and  their  erections,  s<Mnetimes  in  one  part  of  the  mine 
and  sometimes  in  another,  are  all  comparatively  temporary.  A 
railroad  placed  upon  the  slope  is  as  temporary  as  the  use  of  the 
slope.  A  shaft  may  be  sunk  next  year  to  the  vein  of  coal  which 
the  slope  was  intended  to  reach,  or  a  new  slope  substituted,  or 
this  one  abandoned  and  the  railroad  transferred  to  some  other 
part  of  the  mine.  Such  changes  are  going  on  continually  in 
coal-mines.  In  its  nature,  then,  it  is  a  mere  transient  conve- 
nience ;  and  an  attempt  to  exeente  a  lien  against  it  would  be 
attended  with  many  embarrassments.      Doubtless  it  might  be 

1  GetoheU  9.  Allen,  34  Iowa,  660. 
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called  an  improyement  or  fixture,  if  the  statute  was  entitled  to 
a  liberal  construction  ;  but,  conceiving  it  is  not,  the  court  will 
be  disposed  to  stop  where  its  words  stop,  and  not  push  them 
beyond  their  indubitable  meaning ;  and  therefore  spikes  con* 
tributed  to  its  building  are  not  protected  by  a  lien  against  the 
leasehold  in  behalf  of  the  material-man.^  So  where  the  statute 
attaches  a  lien  to  the  interest  of  the  lessee  in  the  leased  prem- 
ises, for  **  improvements  "  made  upon  the  property  by  the 
tenant,  and  though  it  mentions  ^^  engines,  boilers,  fixtures," 
&c.,  when  reference  is  had  to  the  labor  and  property  furnished, 
to  secure  which  a  lien  is  created,  yet  if  they  are  omitted  when 
naming  the  property  to  which  the  lien  is  to  attach,  and  only 
the  term  **  building  "  is  used,  they  must  be  attached  to  and 
become  part  of  the  building  as  a  freehold  before  a  lien  will 
attach  for  their  erection.  If  they  are  such  fixtures,  &c.,  as 
could  be  removed  by  the  tenant,  they  are  not  protected  by  a 
lien.* 

§  175.  Ftxturea.  —  The  term  "fixtures"  has  always  been 
applied  to  articles  of  a  personal  nature  which  have  been  affixed 
to  land  ;  and  questions  respecting  the  right  to  them  principally 
arise  between  landlord  and  tenant.  Great  latitude  and  indul- 
gence are  extended  in  respect  to  fixtures  erected  by  the  tenant 
for  the  purposes  of  trade.  Several  States  have  in  later  years 
extended  the  protection  of  the  lien  to  the  erection  of  fixtures 
by  tenants,  and  making  their  interest  in  the  premises  respon- 
sible for  the  payment  of  the  labor  and  materials  expended  on 
them.  A  purchaser  at  the  sale  enforcing  the  lien  is,  in  such 
case,  subrogated  to  all  the  original  rights  of  the  tenant.  Where 
a  lien  was  given  upon  *'  fixtures  for  manufacturing  purposes," 
for  their  erection,  the  word  was  held  to  mean  trade  fixtures. 
These,  as  well  as  all  other  fixtures,  must  of  course  be  an- 
nexed to  the  land,  but  do  not  become  a  part  of  it  in  legal 
contemplation,  and  ai*e  generally  removable  by  the  tenant 
during  his  term.  If  the  structure  be  durable,  and  the  annex- 
ation of  as  durable  a  character  as  the  structure,  the  question 
whether  fixture  or  not  will  depend  but  little  upon  the  mode 

1  Etterley't  Appeal,  64  Penn.  St  *  Collins  ».  Mott,  46  Mo.  100 ; 
192.  Koenig  v.  Mueller,  39  Mo.  166. 
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of  annexation.  Its  fitness  for  the  particular  place  where  it  is 
annexed,  its  being  connected  with  the  general  business  con- 
ducted there,  and  other  facts  going  to  show  the  intent  of  the 
party  annexing  to  make  one  thing  of  the  land  and  chattels  to 
carry  out  one  general  purpose,  should,  perhaps,  have  more 
effect  upon  the  question  than  the  mode  or  the  permanence  of 
the  annexation.^  But  under  a  law  which  conferred  the  lien 
only  for  materials  used  ^^  in  erecting,  altering,  or  repairing  a 
building,"  a  stove  with  its  funnel  is  not  included.  To  come 
within  this  provision,  the  materials  must  be  so  applied  as  to 
constitute  a  part  of  the  building,  and  not  be  merely  a  fixture 
for  its  more  convenient  use.^ 

1  Coddington  v.   Beebe,  6   Dutch.         >  Lftmbard  o.  Pike,  88  Me.  141. 
(N.  J.)    660;     BobMD'B    Appeal,   09 
Feno.  St  406. 
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CHAPTER  XV. 

BXTILDIKQS,  BIO.,  SUBJECT  TO  LIEN. 

§  176.  When  Uen  attaohea  only  to  Real  Batate.  —  The  funda- 
mental idea  running  through  every  mechanics'  lien  act  is  the 
equity  of  the  mechanic  to  be  paid  for  his  labor  and  materials, 
by  subjecting  to  a  lien  the  identical  structure  he  has  contributed 
to  bring  into  existence  ;  the  consequence  is,  that  in  presenting 
the  authorities  showing  when  the  lien  is  given  for  labor  and 
materials  expended  in  the  erection  of  buildings,  the  discussion 
of  what  buildings  are  made  subject  to  the  lien  was,  to  some 
extent,  anticipated ;  the  determination  of  the  former  inquiry 
being  always  followed  by  a  lien  attaching  to  the  building  itself. 
The  reader  is  therefore  referred  to  the  preceding  chapter  as 
well  as  the  present  for  a  complete  review  of  the  authorities  on 
this  branch  of  the  subject.  All  the  earlier  acts  secured  the 
lien  exclusively  upon  real  estate.  Later  legislation  has  in 
several  States  extended  the  lien  to  chattels  real  and  personal, 
and  repealed  the  doctrine  of  the  common  law,  so  far  as  the 
mechanic  is  concerned,  that  all  buildings  become  a  part  of  the 
freehold  so  soon  as  they  are  annexed  to  land.^  Illustrative  of 
the  proposition  that  the  lien  attaches  only  to  real  estate,  it  has 
been  held,  where  the  law  declares  the  lien  to  be  ^^  on  the  build- 
ing and  lot  of  land  on  which  it  stands,"  to  apply  only  to  real 
estate.'  So,  where  ^*  the  debt  shall  be  a  lien  on  such  building 
and  on  the  land  whereon  it  stands,  including  the  lot  or  curtil- 
age whereon  the  same  is  erected/*  a  mechanics'  lien  must 
attach  to  a  fixture  while  it  is  land,  and  by  virtue  of  its  being 
land.    If  the  owner  remove  it  as  a  trade  fixture  before  the 

1  niinoii,  MiMOuri,  and  othen;  '  Belding  v.  Ciuhing,  1  Gray 
Thomas  v.  Smith,  42  F^mi.  68.  (MaM.)»  676. 
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lien  attached,  a  material-man  cannot  fasten  it  on  anybody  else^s 
land.    He  cannot  attach  his  lien  to  the  land,  because  the  build- 
ing is  not  there ;  nor  to  the  building,  because  the  land  liable 
to  the  lien  is  not  there.    The  lien,  it  is  said,  proceeds  upon 
the  principle  of  a  right  to  have  a  security  on  the  estate  of  the 
owner  of  the  building  in  the  land,  on  account  of  the  increased 
value  given  by  the  building  to  the  land,  and  the  natural  injus- 
tice there  is  in  the  owner  of  the  land  appropriating  to  his  use, 
without  compensation,  the  toil  and  capital  of  others.     It  was 
not  the  intention  to  attach  the  lien  to  mere  personal  property. 
The  whole  object  under  this  act  is  to  prevent  the  owner  of 
lands,  whatever  his  estate  in  them,  from  getting  the  labor  and 
capital  of  others  without  compensation.   Consequently,  as  long 
as  lumber  lay  in  heaps  on  the  land,  it  is  not  subject  to  the  lien 
under  this  statute,  nor  is  lumber,  as  such,  ever  subject  to  this 
lien.    It  is  not  until  it  has  become  part  of  the  land,  by  being 
converted  into  realty.^     So  if  the  law  be  that  ^  every  build- 
ing shall  be  subject  to  a  lien,"  &c.,  and  that  **  the  lien  of  such 
debt  shall  extend  to  the  ground  covered  by  such  building,'* 
&c.,  and  that  the  lien  *^  shall  not  be  construed  to  extend  to  any 
other  or  greater  estate  in  the  ground  on  which  any  building 
may  be  erected  than  that  of  the  person  in  possession  at  the 
time  of  commencing  said  building/'  &c.,  it  applies  only  to 
real  estate.     Chattels  personal,  erected  merely  for  the  pur- 
poses of  trade,  and  capable  of  being  removed,  are  not  subject 
to  the  lien.^    The  lien  only  attaches  to  such  property  and  fix- 
tures as  foi*m  part  of  the  realty.*    Again,  a  lien  law  provided 
that  persons  furnishing  "  any  engine  or  other  machinery  for 
any  mill  .  .  .  may  have  a  lien  upon  any  building,  mill  .  .  . 
for  which  they  have  furnished  materials,  and  on  the  interest  of 
the  owner  of  the  lot  on  which  it  stands."    No  lien  could  be 
acquired  upon  specific  articles  furnished  for  a  building,  as  dis- 
tinct from  the  building,  but  only  upon  the  building  in  which 
they  were  placed,  or  on  the  land  whereon  they  were  placed, 
or  both.^   So  a  wharf-boat  attached  to  the  soil,  and  appertain- 

1  Coddington  p.  D17  Dock  Co.,  81         *  Haensderv.  Mo.GUm.  Co.,  62  Ma 
N.  J,  L.  477.  462. 

s  Church  V.  Griffith,  9  Pean.  6I.  117,        «  BajUm  p.  Binez,  21  Ind.  46. 
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ing  to  the  realty,  is  subject  to  a  mechanics'  lien  ;^  but  a  float- 
ing-dock is  not.'  Where  a  law,  in  giving  a  lien  on  railroads, 
confines  it  to  the  ^^  building,  erection,  or  improvement,*'  the 
rolling-stock  does  not  constitute  a  part  of  its  real  estate,  and 
the  lien  would  not  embrace  it.^  Rents  of  premises,  accruing 
after  the  lien  of  a  mortgagee  has  attached,  and  rightfully  re- 
ceived by  the  administrator  of  the  mortgagor,  have  been  held, 
in  Mississippi,  subject  to  the  lien>  And  a  receiver  of  rents 
and  profits  will  sometimes  be  appointed  when  affidavits  of 
inadequacy  of  security  are  filed,  although  no  provision  is 
specially  made  in  the  law  for  his  appointment.^ 

§  177.  When  Fixtarefl,  Ac,  .are  liable. —  Fixtures,  machinery, 
&c.,  when  necessary  to  the  original  purposes  of  the  structure, 
and  erected  with  it,  may  become  responsible  to  the  lien,  when 
they  would  not  otherwise  have  been,  without  express  enact- 
ment, if  put  up  independently.  As  between  the  owner  and 
mechanic,  every  thing  put  into  and  forming  part  of  a  build- 
ing, or  machinery  for  manufacturing  purposes,  and  essential 
to  the  manufactory,  is  a  part  of  the  freehold ;  as  wheels  of  a 
mill,  the  stones  and  even  the  bolting-cloth,  a  copper  kettle 
or  boiler  in  a  brew-house,  when  proved  to  be  essential  to  the 
brew-house,  are  subject  to  the  mechanics'  lien  law.^  So  a 
cooking  range,^  and  a  cotton  gin  placed  in  a  gin-house.^  So 
the  engine  by  which  a  steam  saw-mill  is  propelled  is  part  of 
the  building.®  Likewise  mill-stones  ^  and  machinery  put  up 
for  a  mill,  fastened  by  screws  and  bolts.^^  Under  a  statute 
that  *^  every  person  performing  labor  upon,  or  furnishing  ma- 
terials to  be  used  in  the  construction  of,  any  building,  shall 
have  a  lien  upon  the  same,"  mirror-frames  set  in  places  left 
in  the  walls  for  that  purpose,  fastened  by  hooks  and  screws,  so 
they  could  be  removed,  although  their  removal  would  have 

1  Galbrealh  v.  Davidson,  25  Ark.  •  Gray  v.  Holdship,  17  Serg.  ^  R. 

490.  (Penn.)  413. 

•  Coddington  v.  Dry  Dock  Co.,  81  ^  Reilly  v.  Hudson.  02  Mo.  888. 
N.  J.  L.  477.                       *  8  EweU  on  Fixtures,  290. 

*  Neilson  9.  Iowa  Eastern  B.  Co.,  '  Morgan  v.  Arthurs,  8  Watti 
61  Iowa,  184.  (Penn.),  140. 

♦  Hoover  v.  Wheeler,  28  Miss.  814.  w  Wademan   v.    Thorp,    6   Wh^ 

•  Webb  9.  Van  Zandt,  16  Abb.  Pr.  (Penn.)  115. 

(K.  T.),  814.  u  McGr^ary  v.  Osborne,  9  Cal.  119. 
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left  unfinished  walls,  thus  forming  part  of  the  walls,  and 
designed  bj  the  owner  to  be  permanent  and  to  go  with  the 
building  when  sold,  entitle  the  mechanic  to  a  lien  on  the 
building.^  But  as  between  landlord  and  tenant,  or  rather  a 
contest  between  the  creditors  of  the  latter,  the  claim  to 
have  the  articles  considered  as  personal  property  is  received 
with  latitude  and  indulgence.  That  which  would  otherwise 
be  held  as  part  of  the  realty,  and  inseparable  from  it,  is 
treated,  in  favor  of  trade,  as  personalty,  with  all  the  inci- 
dents and  liabilities  of  that  species  of  property.  And  con- 
sequently, where  an  engine-house  and  other  machinery  are 
erected  with  the  building,  by  a  lessee,  with  the  privilege  of 
removing  all  the  fixtures  at  the  end  of  the  term,  and  which 
are  nothing  more  than  a  covering  for  the  machinery  extend- 
ing into  mines,  they  are  personal  property,  and  not  subject 
to  the  lieu.^  So  whatever  is  necessary  to  the  enjoyment  of 
the  inheritance  is  subject  to  the  lien,  as  a  permanent  stage 
in  a  theatre,  but  not  the  movable  scenery  and  flying  stages, 
as  these  are  only  necessary  for  the  purposes  of  theatrical 
exhibitions,  which,  in  this  respect,  must  be  considered  as  a 
species  of  trade,  and  are  therefore  trade  fixtures,  removable 
by  the  tenant.^  A  law  provided  that  "  every  building  or 
other  improvement  erected  or  materials  furnished  on  leased 
lots  or  land  shall  be  held  for  the  debt  contracted  for,  or 
on  account  of,  the  same,"  &c.,  and  a  tenant,  with  power 
of  removal  of  fixtures,  erected  an  engine  and  boilers ;  the 
lien  did  not  attach  to  them;  the  term  '^ improvement,*'  as 
used  in  the  act,  was  held  to  be  synonymous  with  ^^  build- 
ing." * 

§  178.  When  Machinery  is  Zdable. —  When  the  language  of 
an  act  is  ^^  that  every  machine  hereafter  to  be  erected,  con- 
structed, or  repaired,  shall  be  subject  to  a  lien,  in  like  manner 
as  buildings  are  made  subject,"  the  word  **  machine  "  applies 
only  to  fixed  or  stationary  machinery,  and  not  to  movable 
machines.     To  extend  the  construction  to  the  latter,  it  is 

1  Ward  V.  Kilpatrick,  85  N.  Y.  *  Olympic  Theatre,  2  Browne 
413.  (Penn.)  276. 

>  White'!  Appeal,  10  Penn.  St.  262.        «  CoUins  o,  Mott,  45  Ma  100. 
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thought,  would  be  fraught  with  the  most  mischievous  conse- 
sequences.  The  word  ^^  machine,"  if  to  be  taken  in  its  most 
extended  signification,  means  everything  which  acts  by  com- 
bination of  the  mechanical  powers,  however  simple  or  com- 
plex it  may  be.  This  broad  sense  would  not  only  compre- 
hend locomotives,  threshing-machines,  and  such  like  ;  but  all 
the  various  machines  used  in  agriculture  and  commerce, 
carriages  and  vehicles  in  ordinary  use,  even  watches  and 
clocks,  and  all  the  machines  in  domestic  use,  would  be  alike 
embraced  within  the  terms  of  the  law.  It  cannot  be  sup- 
posed that  the  legislature  designed  to  subject  all  these  to  the 
operation  of  the  lien  laws.  Such  things  as  mere  chattels  pass 
by  delivery,  and  a  construction  which  would  embrace  them 
within  the  provisions  of  the  lien  laws  would  interrupt  the 
daily  transactions  of  trade  in  such  articles,  and  render  the 
rights  of  property  in  them  insecure.  The  statute  should  be 
construed  according  to  the  mischief  to  be  remedied.  In  this 
case  the  mischief  to  be  cured  was  that  by  the  common  law 
the  mechanic  who  erects,  constructs,  or  repairs  fixed  or  sta- 
tionary machinery,  like  him  who  builds  a  house,  is  without 
that  safe  security  for  compensation  which  a  specific  lien  on 
the  house  or  the  machine  would  afford.  But,  with  reference 
to  movable  machines,  the  common  law  affords  ample  and 
complete  security  to  the  mechanic,  by  leaving  in  him  the  right 
of  property,  or  in  the  case  of  repairs  done,  giving  him  a  lien 
thereon  while  they  remain  in  possession.^  Where  a  verbal 
lease  existed  for  five  years,  which  was  valid  by  reason  of  pos- 
session, a  mechanics'  lien  will  attach  for  the  purchase-money 
of  the  machinery  of  a  mill  as  against  subsequent  encum- 
brancers, under  a  law  which  provides  for  a  lien  for  ^^  machin- 
ery for  any  building,  erection,  or  other  improvement."  ^ 

§  178  a.  Buildings,  fto.,  mtuit  be  dasoilbed  in  Btatate. —  Inas- 
much as  this  lien  is  strictly  statutory,  the  class  of  property 
subject  to  it  must  be  designated  therein.  Thus,  where  a  lien 
was  given  on  ^'  any  house,  mill,  manufactory,  or  other  build- 
ing, appurtenance,  fixture,  bridge,  or  other  structure,''  it  was 

I  New  England  Car  Spring  Co.  v.  >  Nordyke  v.  Hawkeye,  63  Iowa, 
Bait.  &  Ohio  R.  R.«  11  Md.  81.  624. 
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held  not  to  authorize  a  lien  upon  a  railroad.^  It  was  held, 
where  a  State  constitution  required  the  legislature  to  pass 
laws  to  protect  '^  laborers  on  railroads,  and  in  another  section 
declared  that  *^  mechanics,  artisans,  and  material-men  of 
every  class  shall  have  a  lien  upon  the  building  and  articles 
made  or  repaired  by  them/'  that  under  neither  was  a  me- 
chanic given  a  lien  on  a  railroad.^  Where  laborers  are  given 
a  lien  for  labor  such  as  ^^  ditching,  building  levees,"  Ac,  it  was 
held  that,  as  a  railroad  is  neither  a  drain  nor  a  levee,  it  was 
not  subject  to  their  lien.^  Where  a  lien  is  given  against  a 
**^  manufactory,*'  a  company  furnishing  water  through  pipes 
does  not  come  within  that  definition,  and  therefore  there  is 
no  lien  for  pipes  furnished  such  company.^  Under  a  law  ex- 
tending the  lien  to  *^  plumbing,  gas  fitting,"  it  was  held  that 
gas  fixtures,  as  distinguished  from  gas  fittings,  were  not  the 
subject  of  the  lien.^  *^  Swings  and  seats"  in  a  dancing-hall  are 
not "  buildings  or  structures." •  Where  a  lien  law  gave  a  lien  on 
buildings  in  ^^  cities  and  towns,"  it  did  not  extend  to  the  coun- 
try J  Where  a  law  mentions  "  wharves,  piers,  bulkheads  and 
bridges,  and  other  structures  connected  therewith,"  it  includes 
all  structures  connected  with  a  wharf,  and  necessary  for  its  use, 
and  ^^  sheds  "  erected  upon  piers  are  included  in  that  term.^ 

§  179.  Public  BiiUainE;8  exempt— ^  A  building  which  would 
otherwise  be  subject  to  the  lien  may  be  exempt  on  grounds  of 
public  policy.  In  considering  the  question  of  lien,  the  author* 
ities  say,  the  whole  of  the  remedy,  including  the  right  to  issue 
execution,  must  be  considered  in  order  to  determine  whether 
it  is  the  proper  remedy  in  any  given  case.  Not  to  do  so 
would  be  too  abstract  and  impracticable ;  for  the  lien  ab« 
stractly  is  nothing,  its  consequences  or  results  everything* 
The  question  of  lien,  therefore,  must  be  regarded  with  refer- 
ence to  the  legal  consequences  of  it;  and,  if  they  would  neces- 

1  Bntherford   r.  Hailroad   Co.,  85  >  Jarechi  v,  Pbilbftrmonic  Society, 

Ohio,  569.  79  Penn.  403. 

3  Tyler  Tap  R.  Co.  v.  Driscol,  52  ^  Lothian  v.  Wood,  55  Cal.  159. 

Tex.  13.  7  Hendricka   v.   Fieldi,   26   Gmtt 

•  Taylor  v,  Hathaway,  29  Ark,  601.  (Va.)  447. 

«  Kentucky  v.  New  Albany,  62  Ind.  •  Collins  v.  Drew,  67  N.  T.  149. 
61. 
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garily  contravene  settled  principles,  it  is  evident  that  sneb  an 
effect  should  not  be  given,  and  was  not  intended  by  the  law; 
and,  if  it  be  incapable  of  the  practical  results  assigned  bj  law 
to  it,  it  is  inoperative,  and  there  is  no  lien.^  Property  which 
is  exempt  from  seizure  and  sale  under  an  execution,  upon 
grounds  of  public  necessity,  must  for  the  same  reason  be 
equally  exempt  from  the  operation  of  the  mechanics'  lien  law, 
unless  it  appears  by  the  law  itself  that  property  of  this  de- 
seription  was  meant  to  be  included ;  and,  to  warrant  this 
inference,  something  more  must  appear  than  the  ordinary  pro- 
visions that  the  claim  is  to  be  a  lien  against  a  particular  class  of 
property,  enforceable  as  judgments  rendered  in  other  civil  ac- 
tions. Therefore,  under  an  ordinary  statute,  a  lien  cannot  be 
acquired  for  work  done  or  materials  furnished  towards  the  erec- 
tion of  a  public  school-house  erected  in  accordance  with  public 
law.^  The  same  as  to  a  public  schocd-house  in  Pennsylvania.^ 
In  Iowa  it  cannot  be  enforced  against  the  public  school-house 
of  a  township.^  In  Illinois  it  is  said  that  the  lien  does  not 
attach  on  ground  of  public  policy  to  a  building  held  for  public 
school  purposes,  built  by  the  State  officials.^  In  another  case 
it  was  said,  it  cannot  be  supposed  that  the  legislature  could 
intend,  in  any  case^  to  subject  a  county  to  the  privation  or 
loss  of  its  buildings,  such  as  court-houses,  public  offices,  or 
Jails,  so  indispensably  necessary  for  the  public  benefit  and  ac- 
commodation, as  also  for  the'preservation  of  the  public  records 
containing  the  only  evidence  that  thousands  may  have  for  their 
rights,  and  in  which  every  individual  of  the  community  has  a 
deep  interest ;  and,  as  the  result,  there  cannot  be  a  recovery 
against  a  county  upon  a  mechanics'  Uen  filed  for  materials 
furnished  for  the  erection  of  such  public  buildings.^  Though 
in  another  case  it  seems  to  have  been  assumed  that  a  public 
school-house  built  by  a  township  trustee  was  a  building  liable 
to  the  lien  law  J 

1  Foster  v.  Fowler,  00  Penn.  St.  27.        >  Board  of  Edncetion  v.  Keidenber- 

»  Brinckerhoff  v.  Board  of  Edoca^  ger,  78  Ul.  68. 
tioD,  S7  How.  Pr.  (N.  Y.)  520.  6  WUson  o.  Commissionera,  7  Watts 

*  WUliamt  v.  CoDtroUers,  18  Peiu.  k  8.  (Penn.)  107 ;  Poillon  v.  Mayor  of 

8i  276.  New  York,  47  N.  Y.  660. 

^  Chamock  v.  Colfax,  61  Iowa,  70.  ^  Shattel  r.  Woodward,  17  Ind.  S26.  1 
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§  179  o.  Contliiiied.  —  The  conclusion  deducible  from  the 
cases  is  this:  that  in  those  States,  where,  upcm  a  general  judg- 
ment no  execution  can  be  levied  upon  public  property  of  a 
municipal  corporation,  no  execution  to  enforce  a  mechanics' 
lien  claim  can  be  levied  upon  similar  property .^  The  follow- 
ing cases  have  been  decided  :  Mechanics'  lien  laws  are  framed 
with  reference  to  such  property  as  is  subject  to  be  sold  under 
execution.  Where  property,  as  a  public  court-house,  is  ex- 
empted by  law  from  sale  on  execution,  the  lien  is  not  en- 
forceable against  it.^  Where  public  property  is  exempt  from 
execution,  biidges  constructed  by  a  county  are  not  subject  to  a 
mechanics'  lien.^  So  a  building  owned  by  a  county  and  used 
for  county  purposes.*  It  will  not  lie  against  a  court-house  or 
other  public  property  exempt  from  execution.*  Where  no  exe- 
cution can  issue  against  a  county,  there  is  no  lien  against 
public  buildings  of  a  county .•  Where  a  remedy  is  provided 
by  statute  for  the  collection  of  judgments  on  debts  created 
by  public  functionaries,  a  mechanics'  lien  against  a  public 
school-house  is  impliedly  prohibited  and  cannot  be  enforced. 
The  special  remedy  provided  by  statute  must  be  resorted 
toJ  But  this  exemption  will  not  defeat  an  action  brought  by 
a  sub-contractor  against  the  owner  to  recover  what  may  be 
due  the  original  contractor.® 

§  180.  Property  of  Public  and  Private  Corporations.  —  This 
exemption  from  execution  has  been  held  in  some  States 
not  to  be  confined  to  municipal  corporations.  Corporations 
(other  than  municipal,  which  are  purely  public)  are  divided 
into  public  and  private  corporations  ;  that  is,  into  those  that 
are  agencies  of  the  public,  directly  affecting  it,  and  those  which 
only  affect  it  indirectly,  by  adding  to  its  prosperity  in  devel- 
oping its  natural  resources,  or  in  improving  its  mental  or  moral 
qualities.  Of  the  former  are  corporations  for  the  building  of 
bridges,  turnpike  roads,  railroads,  canals,  and  tlie  like.    The 

1  Frank  v  Chosen  Freeholdert,  80  »  Whiting  v.  Story  Co.,  64  lowii,  81. 

N.  J.  L.  847.  *  Ripley  v.  Gage  Co.,  8  Keb.  807. 

*  Bouton  V.  McDonough  Co.»  84  HL  ^  Thomas  v.  Board  of  Education,  71 
806.  ni.  288. 

*  Loring  9.  Small,  60  Iowa,  271.  *  Frank  v.  Chosen  Freeholdera,  80 
«  Lewis  0.  Chicksaw  Co.,  Id.  285.        N.  J.  L.  847. 
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public  is  directly  interested  in  the  results  to  be  produced  by 
such  corporations,  in  the  facilities  afforded  to  travel  and  the 
movements  of  trade  and  commerce.    In  some  States  it  is  well 
settled  that  this  use  is  not  to  be  disturbed  by  the  seizure  by 
creditors  of  any  of  their  property  essential  to  their  active  op- 
erations.    This  direct  benefit  to  and  accommodation  of  the 
public  very  clearly  distinguish  this  class  of  corporations  from 
the  second ;  viz.,  private  corporations,  or  those  in  which  the 
public  is  but  indirectly  interested,  such  as  mining  and  manu- 
facturing or  coal  and  iron  companies,  &c.,  or  libraries,  literary 
societies,  schools,  and  the  like.     Whether  they  progress  or 
cease  the  public  is  not  directly  affected ;  and  hence  liens  are  en- 
forceable against  them  without,  as  a  general  thing,  any  regard 
to  the  effect  upon  their  operations.     But  a  corporation  for  in- 
troducing water  into  a  town  for  the  accommodation  of  its 
inhabitants  is  a  public  corporation,  and  its  buildings,  &c., 
necessary  for  carrying  on  its  operations,  are  not  subject  to  this 
lien.^    Although  railroad  companies  in  some  respects  resem- 
ble private  corporations,  yet,  as  they  are  organized  for  the  pub* 
lie  benefit,  the' State  takes  a  deep  interest  in  them  and  regards 
them  as  matters  of  public  concern.    They  are  looked  upon 
by  the  laws  as  corporations  endowed  with  capacities  for  the 
promotion  of  the  public  good,  and  for  the  diffusion  of  advan- 
tages to  the  State  as  a  body  politic.    And  where  the  consti- 
tution of  a  State  requires  that  '*  internal  improvements  shall 
be  forever  encouraged  by  the  government  of  the  State,"  it  is 
her  right  and  duty  to  advance  the  commerce  and  promote  the 
welfare  by  making  or  causing  them  to  be  made.     After  a 
State  has  assumed  an  immense  responsibility  in  building  a 
railroad  for  the  public  use  and  convenience,  it  would  be  unrea- 
sonable to  suppose  a  power  remained  in  any  individual  to  de- 
prive the  public  of  the  benefit  contemplated  by  it.     A  lien, 
with  a  power  of  enforcing  it  by  execution,  would  enable  the 
lien-holder  to  subject  the  portion  of  the  road  affected  by  it  to 
public  sale;  and  the  execution,  to  be  effectual,  must  confer  a 
title  to  a  purchaser  under  it.    It  is  said  that  it  is  better  to 
suffer  a  mischief  which  is  peculiar  to  one  than  an  inconveni- 

1  Foster  v.  Fowler,  60  Peon.  8t  27. 
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ence  which  may  prejudice  many.  Tbis^  however^  is  no  mid- 
chief  to  the  mechanic.  He  would  subject  the  public  to  this 
great  inconveniendet  not  because  the  public  is  in  debt  to  hioi, 
not  because  he  has  not  the  same  remedy  for  his  debt  that 
every  other  member  of  the  community  has,  but  that  he  may 
enjoy  a  privilege  conferred  on  no  other  class  in  society.  There- 
fore where  work  and  labor  are  performed  upon  or  materials 
furnished  f6r  the  line  of  a  public  railroad,  built  under  author- 
ity of  the  State  for  public  ose,  and  by  it  contributed  to,  it 
is  (MTOtected  from  the  mechanics*  lien.^  Property  held  by  a 
municipal  corporation  for  specific  public  uses  is  held  in  trust 
for  government  purposes,  and  cannot  be  taken  by  an  individ- 
ual for  the  satisfaction  of  his  private  claim  under  color  of  gen* 
eral  laws,  intended  to  secure  the  application  of  the  property 
of  a  debtor  to  the  satisfaction  of  the  claims  of  creditors.  Ac- 
cordingly a  "fire-bell  tower"  of  a  corporate  city  was  ex- 
empt.^ Where  a  lien  law  declares  that  "any  person  who 
shall  by  contract  •  .  .  with  the  owner  of  any  lot  of  land,"  fur* 
nish  materials,  &c.,  it  applies  exclusively  to  individuals  and 
private  corporations,  and  does  not  apply  to  buildings  belong* 
ing  to  the  State,  or  the  general  or  local  public,  or  even  where 
the  property  of  the  State  is  held  in  trust,  and  is  being  im* 
proved  under  the  direction  of  the  State,  as  where  an  Industrial 
University,  a  State  institution,  is  managed  by  a  board  of 
trustees,  and  that,  although  they  may  sue  and  be  sued.  But 
if  the  property  is  held  in  part  by  private  individuals  and 
another  part  by  the  State,  the  rule  would  lie  different.  For 
where  the  State  enters  into  trade  or  business  with  private 
individuals  associated  together  in  a  corporate  capacity,  such 
organization  may  be  subjected  to  all  the  legal  remedies 
which  apply  to  private  corporations.*  Under  a  law  giving 
the  lien  on  any  "building  or  other  structure,"  it  was  held, 
on  grounds  of  public  policy,  that  the  legislature  could  not 

1  Dunn  V,  North  Mo.  R.  R.,  24  Mo.         «  LeonaH  v.  Reynolds,  14  Supreme 

498.    But  no  opinion  was  expressed  on  Ct  (N.  T.)  73. 

the  question  whether,  independently  of        >  Thomas  v,  Indfutrial  Unirenity, 

statutory  authority  like  the  foregoing,  71  Dl.  812. 
a  railroad  built  for  public  use  could  be 
sold  under  execution. 
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have  intended  to  have  embraced  ^^  bridges,  culverts,  tres- 
tles, Ao.,''  of  a  railroad.^  Publie  bridges  are  not  subject 
to  the  mechanics'  lien  law  which  secures  liens  on  '^  bridges '' 
for  work  done  thereon,  or  for  materials  furnished  for  their 
eonstraction.  A  public  bridge  is  a  common  highway.  A 
private  bridge  is  similar  in  its  nature  to  a  private  right  of  way, 
and  is  subject  to  most  of  its  incidents.  The  character  of  a 
bridge  depends  more  upon  the  use  that  is  made  of  it  than 
upon  the  means  by  which  it  was  erected.  If  individuals 
make  a  public  highway,  the  mode  of  remuneration  authorized, 
as  the  right  to  take  toll,  will  not  deprive  it  of  the  character 
stamped  upon  it  by  the  puiposes  to  which  it  is  applied.  The 
right  to  erect  a  bridge,  and  to  exact  toll  from  passengers  cross- 
ing it,  is  a  franchise  that  can  be  granted  only  by  the  State. 
That  right  is  personal,  and  cannot  be  transferred  without  ex- 
press authority  of  law.  In  conferring  the  privilege,  regard  is 
had  to  the  ability  of  the  applicant  to  build  and  keep  up  the 
bridge;  and  as  personal  considerations  may  influence  the  grant, 
the  franchise  of  common  right  is  not  transferable.  The  right 
of  transfer  in  a  corporation  is  confined  solely  to  property. 
This  construction  does  not  render  the  act  nugatory ;  because 
bridges  which  are  public  highways  cannot  be  subjected  to  the 
liens  of  mechanics,  it  does  not  follow  that  there  may  not  be 
private  bridges  which  will  be  subject  to  them.'  So,  in  accord- 
ance with  these  views,  a  normal  university,  not  the  property 
of  the  State,  is  subject  to  a  mechanics'  lien.^  But  where  a 
reform-school,  although  an  incorporation,  was  subject  to  visi- 
tation by  the  legislature,  it  was  held  a  public  institution,  and, 
as  such,  not  subject  to  mechanics'  liens.^ 

§  181.  Canals,  ToU-honses,  fto. — The  decisions  of  many  States 
undoubtedly  establish  that,  as  the  interest  of  the  public  in  the 
administration  of  a  public  franchise  survives  the  grant  by  which 
it  is  made  the  property  of  the  corporation  or  an  individual,  and 
is  paramount  to  the  right  of  the  creditors  of  the  grantees,  it 
cannot  be  taken  in  execution  and  sold  for  the  payment  of 

1  Graham  v.  Mt  Serling,  14  Bush,        '  Board  of  Edocation  v.  Oreene- 

425 ;  AbercTombie  v,  Ely,  60  Mo.  Sa  taain»  80  ni.  610. 

*  McPheeters  o.  Merrimac  Bridge         *  Patterson  v,  Venn,  Reform  School, 

Co.,  28  Mo.  46&  93  Peon.  ^2». 
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debts.  This  is  true,  not  only  of  the  franchise  itself*  as,  for 
instance,  of  the  right  to  carry  passengers  or  freight  on  a  rail* 
road,  but  of  everything  necessary  to  its  enjoyment,  and  without 
which  it  cannot  be  exercised.  The  exception  thus  made  in 
favor  of  the  possessors  of  franchises  of  this  description  is,  how- 
ever, in  derogation  of  the  general  rules  of  law,  and  should  not 
be  carried  further  than  the  necessity,  in  which  it  has  its  origin, 
requires.  To  sell  the  cars  or  locomotive  of  a  railway  to  the 
highest  bidder  is  at  once  and  necessarily  to  stop  the  working 
of  the  road ;  and  4;he  same  result  must  necessarily  follow, 
though  indirectly,  from  the  sale  of  the  toll-houses  of  a  canal, 
because  tolls  cannot  be  collected  without  the  necessary  means, 
nor  the  canal  kept  in  repair  without  the  collection  of  tolls. 
But  it  has  been  decided  that  a  stable  built  and  occupied  by  a 
passenger  railway  company  is  liable  to  a  mechanics'  lien ;  for 
it  cannot  be  said  to  be  absolutely  requisite  that  the  stabling 
owned  by  the  passenger  railroads  which  traverse  our  great 
cities  should  be  exempt,  because  although  their  cara  are  pro* 
pelled  by  horses,  and  horses  cannot  be  kept  without  proper 
buildings  to  keep  them  in,  still  those  buildings  may  be  rented, 
and  not  owned  by  the  company.  And,  although  it  may  be 
more  convenient  to  have  the  stable  at  the  point  which  the  com* 
pany  select  as  the  terminus  than  elsewhere,  yet  any  other  point 
on  or  near  the  route  will  do  nearly  as  well ;  this  cannot  be 
said  with  regard  to  a  toll-house,  which  must  usually  be  placed 
at  a  particular  spot,  or  the  sale  of  the  cars  or  locomotive  of  a 
railway  to  the  highest  bidder,  which  would  at  once  and  neces-* 
sarily  stop  the  working  of  the  road.^ 

§  182.  Depots,  fto.  —  This  claim  of  exemption  on  behalf  of 
public  corporations  has  not,  however,  been  universally  re- 
ceived. As  applicable  to  the  mechanics'  lien  law,  where  it 
was  contended  that  depot  buildings  of  a  railroad  company  are 
not  liable  to  the  lien,  it  has  been  forcibly  said:  This  position 
is  urged  upon  grounds  of  public  policy,  that  the  public  are 
interested  in  preserving  railroads  in  an  operative  condition, 
and  that  if  these  liens  be  allowed  to  attach  to  their  buildings, 
or  creditors  allowed  to  levy  upon  and  sell  their  cars,  or  other 

1  HcIlTain  v.  The  HettooTille  ft  Mantu  B.  R.  Co.,  6  Phila.  18. 
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personal  property  necessary  to  the  operation  of  the  road,  they 
will  be  rendered  incapable  of  subserving  the  public  interest; 
and  several  cases  are  referred  to,  in  which  it  has  been  held  that 
judgment  creditors  could  not  lev}'' on  and  sell  the  cars,  or  any 
other  personal  property  of  the  company,  necessary  for  the 
operation  of  the  road,  upon  the  ground  that  the  railroad  must 
be  considered  as  an  entire  thing,  and  public  policy  requires  that 
these  articles  should  not  be  severed  from  it.  But  whatever 
merit  there  may  be  in  this  doctrine,  it  cannot  have  an  unlimited 
application.  On  the  contrary,  it  cannot  be  applied  at  all,  ex- 
cept BO  far  as  property  has  become  entirely  the  property  of  the 
corporation,  divested  of  all  specific  liens.  When  that  has  been 
done,  if  there  be  any  reason  for  saying  that  a  general  creditor 
must  take  all  or  nothing,  that  is  one  thing ;  but  it  is  an  entirely 
different  thing  to  say  when  the  corporation  by  the  very  act  of 
acquiring  a  particular  portion  of  property,  either  by  contract 
or  by  the  force  of  law,  creates  a  specific  lien  in  favor  of  *the 
vendor  or  manufacturer,  or  would  create  it  unless  hindered  by 
public  policy,  that  such  lien  shall  not  attach  for  that  reason. 
Suppose  a  company  furnishes  materials  to  a  manufaetuver  of 
cars  or  engines,  and  contracts  with  him  to  build  them,  and  he 
does  BO  on  his  own  pi'emises;  the  company  takes  possession, 
without  paying  for  his  labor,  and  he  replevies  them  ;  would 
the  doctrine  referred  to  in  regard  to  a  levy  upon  care,  after 
they  have  once  become  fully  the  property  of  the  compan}',  be 
applicable  there?  Could  the  company  pay,  the  railroad  with  all 
its  cara,  &c.,  was  an  entire  thing,  and  therefore  the  mechanics' 
lien  did  not  attach  ?  It  seems  obvious  that  the  doctrine  cannot 
support  such  a  conclusion.  So,  if  a  railroad  company  pur- 
chase land  for  a  depot  building,  and  at  the  same  time  execute 
■  a  mortgage  to  secure  the  purchase-money,  there  can  be  no 
conceivable  reasons  of  public  policy  that  should  prevent  the 
enforcement  of  s!ich  specific  lien,  by  means  of  which  the  com- 
pany had  acquired  the  very  property  itself.  And  .there  is  no 
distinction  in  principle  in  allowing  such  a  lien  to  be  created  by 
a  mortgage  of  the  company,  and  allowing  it  to  be  done  by 
force  of  this  statute.  A  building  built  for  a  railroad  company 
18  as  clearly  within  the  letter  and  spiiit  of  the  statute  as  any 
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other  building.  The  objaot  was  to  furnish  a  protection  to 
those  who  expended  their  labor  and  materials  in  improving 
the  property  of  othen  (  and  there  is  nothing  in  public  policy 
that  requires  or  should  permit  railroads  to  be  built  at  the  ex-* 
pense  of  defeating  this  object.  Although  railroada,  like  many 
other  improvements,  are  of  great  public  interest  and  impor<>* 
ance,  yet  sound  policy  does  not  require  tbem  to  be  built  any 
faster  than  can  be  done  consistently  with  justice  and  the  pre* 
servation  of  private  rights.^  So^  where  a  statute  declares  that 
^^  every  building  "  shall  be  subject  to  the  lien  of  the  mechaniOt 
it  was  held  to  apply  to  the  depots  of  a  railroad  company,  and 
that  no  public  policy  exempted  them  on  the  grounds  that  the 
corporation  was  performing  a  public  service*^ 

§  183.  Hooses  of  Foralga  BSiniatvia.  —  The  general  rule  of 
the  common  law  as  to  real  or  immovable  property  is,  tJiat  the 
laws  of  the  place  where  such  property  is  situate  govern,  in 
respect  to  the  rights  of  the  parties,  the  modes  of  transfer  and 
the  solemnities  which  should  accompany  them.  ^^  Let  us  eon* 
elude  therefore/'  says  Vattel,^  ^^  that  the  immovable  property 
of  a  foreign  minister  does  not  change  its  nature  m  consequence 
of  the  character  conferred  on  its  owner,  but  continues  subject 
to  the  jurisdiction  of  the  State  in  which  it  lies."  All  contests 
and  lawsuits  concerning  that  property  are  to  be  earned  on 
before  the  tribunals  of  the  country  where  the  property  is 
situate ;  and  those  tribunals  may  decree  its  seizure  in  order  to 
satisfy  any  legal  claim.  If,  however^  the  ambassador  live  in  a 
house  of  his  own,  that  house  is  excepted  from  the  rule,  as 
actually  serving  for  his  immediate  use ;  that  is,  excepted  in 
whatever  may  affect  the  present  use  which  the  ambassador 
makes  of  it.^  Therefore,  if  the  house  s^ainst  which  a  me- 
chanics' lien  be  sought  to  be  enforced  is  orected  by  a  minister 
plenipotentiary  for  his  residence,  it  cannot  be  sold ;  and,  when 

1  HiU  V.  La  Crowe  &  Mil.  R.  B.  Co.,  87  N.  H.  410 ;  PUtt  v.  IT.  T.  &  Bot. 

11  Wis.  214.  The  Constitution  of  the  R.  R.,  26  Conn.  644. 
State  of  Wisconsin  expressly  forbids        >  Botsford  v.  New  Hayen  R.  R.  Co., 

the  State  to  be  any  party  to  carrying  41  Conn.  464. 
on  such  improTements.    Col.  Piq.  &        '  Laws  of  Nations,  p.  498. 
Ind.  R.  R.  V.  Coe,  10  Ohio  St.  872;         <  Novello  r.  Toogood,  1  Bam.  ft  C. 

Boston,  Con.  ft  Mob.  R.  R.  v.  Gilmore,  664. 
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exemption  is  claimed,  sach  facts  must  appear  by  proof  that  he 
is  entiUed  to  it,  for  a  building  not  used  by  him  as  a  mansion, 
or  otherwise  for  purposes  oonnected  with  his  representative 
character,  is  governed  by  the  lex  ret  ntce.^ 

§  188  a.  Homesteads* —  Whether  homesteads  are  subject  to 
the  lien  of  the  meohanic  depends  entirely  upon  the  statutory 
provisions  of  the  State  where  the  homestead  is  located.  Where 
a  lien  is  given  on  *^  all  buildings,*'  and  there  is  nothing  in  the 
homestead  or  other  acts  exempting  it,  the  property  will  be  liable 
to  this  lien.  Thus,  under  a  statute  providing  ^*  that  any  per- 
son who  shall  perform  labor  for  the  erection  of  any  house,"  &c., 
shall  have  a  lien,  it  was  held  that  a  building  erected  as  a  home- 
stead was  responsible  to  the  mechanic.^  So,  where  the  acts  ex- 
empting the  homestead  from  sale  by  execution  do  not  exempt 
it  from  sale  for  the  satisfaction  of  any  debt  legally  incurred 
for  improvements  made  thereon,  and  the  lien  is  given  ^^  upon 
lot  of  ground  upon  which  a  house  has  been  constructed,"  the 
homestead  right  cannot  prevail  over  the  mechanics'.^  In 
Texas  the  lien  of  a  mechanic  for  labor  or  materials  in  con^ 
structing  a  house  or  property  occupied  as  a  homestead  cannot 
be  defeated  by  the  homestead  exemption.^  Yet  it  has  been 
held  in  the  same  State  that  money  due  from  an  insurance 
company  to  the  owners  of  a  homestead,  for  loss  sustained  by 
fire  in  the  destruction  of  the  home  building,  is  not  subject  to 
garnishment  by  one  who  held  an  unsatisfied  mechanics'  lien 
on  the  building  before  its  destruction,  where  the  process  of 
attachment  and  garnishment  cannot  issue  against  home- 
steads.^ The  provisions  of  the  statute  must  be  complied  with 
substantially  in  every  respect  in  order  to  fix  a  mechanics' 
lien  on  the  homestead.^  A  homestead  is  not  acquired  until 
the  title  to  the  land  on  which  such  homestead  is  established 
is  also  acquired,  or,  at  any  rate,  until  the  party  is  in  condition 
to  demand  title ;  and  all  liens  acquired  before  the  homestead 

r  B/nie  9.  Hsmn,  1  XH\y  (K.  Y.),        «  Potthuitky  v.  Krempknn,  Sd  Tex 

844.  809 ;  Pope  v.  Grahsm,  44  Tex.  196. 

s  Edwarde  ».  Edwudt,   84   Ohio,        •  Cameron  v,  Fsj,  66  Tex.  68. 
418.  •  Tiaalejr  v.  Bo/kin,  46  I^z.  6d2. 

*  Tbompeon  v.  Wickenham,  9  Jere 
Baxter  (Teon.),  216. 


310  MSCHAMICS'   UEN  ON  REAL  PBOPERTT. 

has  been  established  must  be  raised,  or  it  will  be  subject  to  a 
forced  sale  for  satisfaction  of  such  liens.^  Consequently, 
property  not  established  as  a  homestead  is  not  protected 
against  the  mechanics'  lien  when  the  statute  is  pursued ;  but 
if  the  statute  is  not  complied  with,  and  the  property  becomes 
the  homestead,  no  lien  is  retained,  though  the  party  subse- 
quently obtain  a  judgment.^  So  the  purchaser  of  materials 
to  be  used  in  the  erection  or  repair  of  a  house  on  land  claimed 
and  occupied  as  a  homestead  cannot  be  considered  as  a  waiver 
of  a  homestead  right.  Nor  can  the  claim  be  considered  as  a 
part  of  the  purchase-money.^  A  statute  declaimed  in  regard 
to  homesteads  that  ^^  such  exemption  shall  not  extend  to  any 
contract  for  a  lien,  or  upon  which  a  lien  would  arise  under 
the  lien  laws  of  this  State,  for  work  done  or  materials  fur- 
nished in  the  erection  of  a  dwelling-house  on  said  land,"  it  was 
held  not  to  authorize  a  lien  for  materials,  unless  thei'e  was  an 
i^reeroent  between  the  parties  creating  the  lien.^  When 
^^  material  is  furnished,  or  labor  performed  upon  a  home- 
stead, a  lien  shall  be  granted/'  &c.,  the  husband  alone,  as  the 
head  of  the  family,  can  in  a  proper  case,  in  a  bond  fide  trans- 
action, where  there  was  no  intention  to  defraud  the  wife,  so 
contract  as  to  make  it  subject  to  the  lien,^  A  house  and  lot 
which  are  not  in  the  actual  possession  of  the  defendant  in 
execution,  but  are  rented  out,  are  not  generally  considered  as 
a  homestead,  or  exempt  from  levy  and  sale.  The  use  of  the 
family,  in  such  cases,  means  its  possession,  and  not  the  use 
meant  by  renting  it.^  This  right  of  homestead  a  debtor  may 
waive  as  any  other  privilege,  unless  restrained  by  statute, 
and  consent  that  his  exempted  property  may  be  applied  to 
the  payment  of  his  debts.  This  consent  may  be  made  by  acts 
as  well  as  words.^  The  right  of  exemption  is  strictly  per- 
sonal, and  will  not  avail  strangers.^  Although  a  homestead 
is  made  subject  to  mechanics'  liens,  yet  if  no  proceeding  be 

1  Farmer  v.  Simpson,  6  Tex.  SOS.  •   Raster   v.  Mc  Williams,  41  Ala. 

3  Merchant  v,  Perez,  11  Tex.  20.  if.  8.  802. 

•  Cogel  V.  Mickow,  11  Minn.  476.  '^  Clapp  v.  Thomas,  6  Allen  (Mass.), 

•  Coleman   v.  Ballandi,   22  Minn.  168.  , 

144.  *  Baker    v.    BrintnaU,    62    Barb. 

•  Miner  v.  Moore,  68  Tex.  224.  (N.  T.)  188. 
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taken  to  enforce  the  lien,  but  a  personal  judgment  only  be 
taken  against  the  owner,  it  will  not  be  liable  to  execution; 
when  it  is  generally  exempt.^ 

§  184.  Property  protected  from  Sale  by  Settlement. —  In  Ar- 
kansas it  was  held  not  to  be  against  public  policy,  nor  the 
spirit  of  their  laws,  to  donate  in  perpetuity  a  lot  of  ground 
for  charitable  purposes,  —  as  for  the  use  of  a  religious  de- 
nomination as  a  place  of  worship,  —  and  deeds  for  such  pur- 
poses should  be  liberally  construed,  in  order  to  uphold  the 
trust ;  and  consequently  that  trustees  under  a  deed  of  trust, 
which  provided  that  the  '4ot  of  land  is  never  to  be  sold,  or 
to  be  used  in  any  other  way,  only  for  the  use  of  a  church,'' 
cannot  create  a  charge  upon  the  lot  by  a  contract  for  the 
erection  of  a  house  thereon,  so  as  to  authorize  the  mechanic 
to  obtain  a  lien,  and  sell  the  lot  in  payment  thereof.  They 
cannot  do  indirectly  that  which  they  are  prohibited  from 
doing  directly.  And  if  the  trustees  permit  such  a  lien  to  be 
created  upon  the  lot,  and  suffer  it  to  be  sold,  thereby  defeat- 
ing the  object  of  the  grant,  the  grantor,  though  there  be  no 
clause  of  forfeiture  in  the  deed,  may  apply  to  a  court  of 
equity  to  set  aside  the  sale,  and  divest  the  title  and  possession 
of  the  purchaser.^  Where  there  has  been  a  voluntary  grant  of 
real  estate  for  a  railroad,  and  the  statute  declares  it  shall  be 
^  held  and  used  for  the  purposes  of  such  grant  only,"  it  can- 
not be  sold  and  is  not  subject  to  the  lien.^  On  the  other 
hand,  it  was  held  that  a  proviso  in  a  statute  establishing  a 
university,  prohibiting  the  trustees  ^^  for  any  cause,  or  under 
any  pretext  whatever,  from  encumbering,  by  mortgs^e  or 
otherwise,  the  real  estate  or  any  other  property  of  said  insti- 
tution, or  involving  it  in  any  debt  which  they  have  not  the 
means  of  paying,"  would  not  exempt  a  building  erected  by 
the  university  corporation  from  the  remedies  provided  by 
the  mechanics'  lien  laws.  To  hold  otherwise,  it  was  said, 
would  be  to  declare  that  all  remedies,  wherein  the  judgment 
is  for  money,  are  repealed.    General  laws  are  not  set  aside 


1  Dean  v.  McAdanif/22  Kan.  644.  *  Schulenberg  v.  Memphis,  67 

>  Grijsom  v.  HiU,  17  Ark.  488.  442. 
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b^  a  grant  of  a  Bpeoial  privilege  that  dan  bate  any  foiM 
without  it.^ 

§  185.  Chorohes,  GraTayards,  Ao.  —  In  regard  to  churches 
and  graveyards,  a  case  arose  where  commissioners  were  ap- 
pointed ^Uo  define  the  extent  of  ground  necessary  for  the 
convenient  use  of  the  building "  upon  which  liens  were  al- 
leged to  exist.  The  building  was  a  church  edifice,  and  the 
commissioners  included  in  their  report  the  graveyard,  which 
they  recommended  to  be  sold  with  the  church  btiilding,  be^ 
cause  it  would  be  useful  for  the  site  of  a  ^^  parsonage  house." 
The  opinion  of  the  court  said  s  Christianity  is  held  to  be  part 
6f  the  Common  law.  A  religious  corporation  in  this  country 
stands  in  the  place  of  the  parson  in  England,  who,  as  a  cor- 
poration sole,  holds  the  legal  title  to  the  estates  of  the  churoh« 
But  those  estates  could  not  at  common  law,  be  fiieized  undeir 
writs  of  execution  directed  to  the  sheriff.  A  sequestration 
of  the  profits  of  the  benefice  was  directed  by  the  bishop  Uf 
the  church-wardens.  This  applied  also  to  the  debts  due  the 
king.  This  practice  was  adhered  to  even  after  the  writ  of 
elegit  was  authorized  by  Westm.  2d.  It  is  true  that  in  the 
country  from  which  we  derive  our  common  law  a  particular 
form  of  worship  is  favored  by  the  government ;  while^  under 
our  own  free  institutions^  all  Christian  denominations  are  enti- 
tled to  equal  privileges*  But  the  obligation  to  support  rational 
piety  is  common  to  all  nations,  because  it  is  the  firmest  sup* 
port  of  lawful  authority^  and  the  highest  pledge  of  the  people*» 
safety.  It  is  evident,  from  what  hat  been  said,  that  if  we 
construe  the  lien  law  to  extend  to  houses  for  worship,  by 
means  of  judicial  process,  we  deny  religion  the  protection  it 
received  under  the  laws  of  our  English  ancestors ;  and  we 
must  draw  upon  our  own  practices  fOr  the  precedent.  The 
revenues  of  a  religious  corporation,  and  the  profits  of  all  proj)^ 
erty  held  by  it,  are  doubtless  within  the  reach  of  the  creditor 
by  appropriate  process.  And  it  is  Well  worthy  of  ooudidera* 
tion,  whether  all  who  d^al  with  it  do  not  contract  upon  the 
credit  of  these  resources  alone.  A  lien  is  claimed  against  the 
graveyard.    The  sale  by  the  sheriff  of  edifices  dedicated  to 

1  Uniyenity  of  LewUburg  v.  Reber,  43  Penn.  St.  ^06. 
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the  worship  of  God  is  sufficiently  repugnant  to  the  feelings 
of  a  Christian  people,  without  making  ^^  merchandise  "  also  of 
their  places  of  burial.  The  gi*ound  sought  to  be  charged  was 
dedicated  to  the  purposes  of  Christian  burial  about  fifty  years 
ago.  On  the  faith  of  that  dedication,  many  families  have  de- 
posited therein  the  remaind  of  theiif  relatives.  It  is  not  pos- 
sible to  believe  that  the  congregation,  in  making  the  erection 
of  a  new  church,  intended  to  hazard  a  change  of  ownership  or 
uses,  so  far  as  respects  the  burying-ground.  Nor  is  it  prob- 
able that  the  honest  mechanics  engaged  in  erecting  the  new 
building  imagined  they  were  acquiring  a  lien  on  the  gravel- 
yard,  with  its  tombstones  and  mouldering  remains^  Although 
^^  burial  and  the  administration  of  the  sacraments  "  ate  usiU- 
ally  considered  the  distinguishing  oharaoteristics  of  a  par- 
ish church  in  England,  they  are  not  always  its  constituents 
under  our  system  of  toleration  and  diversity  of  opinion  and 
practice.  In  this  case  the  ground  was  used  for  the  purposes 
of  sepulture  long  before  the  building  was  erected,  and  it  may 
be  equally  useful  to  the  congregation  after  the  new  building 
shall  be  sold.  It  is  not  necessary  for  the  enjoyment  of  the 
building) "  for  the  purposes  for  which  it  was  designed."  The 
building  was  designed  for  the  worship  of  God,  the  ground  for 
the  burial  of  man, —  the  6ne  for  the  edidcation  of  the  living, 
the  other  as  a  receptacle  for  the  dead.  The  purposes,  al-^ 
though  frequently  combined,  are  entirely  distinct  in  their 
nature ;  and  it  was  therefore  error  to  include  the  graveyard 
88  subject  to  the  lien.^ 

1  Beam  V.  First  lietb.  £p.  Cborcb,  8  Fenn.  L.  J.  348 
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§  186.  Bntire  Bstate  chargeable  with  Lien.  —  The  consider-" 
ation  of  the  extent  of  interest  chargeable  with  the  lien  is  so 
closely  connected  with  the  subject,  who  may  create  it,  the 
reader  is  necessarily  referred,  for  a  complete  review  of  this 
branch  of  the  law,  to  that  chapter  in  conjunction  with  the 
present.^  To  determine  who  is  so  far  owner  as  to  be  capable 
of  charging  land  with  the  lien,  determines  in  a  great  measure 
the  extent  of  interest  charged  by  it,  as  the  lien  always  attaches 
to  the  extent  of  ownership  ;  but  as  the  statutes,  for  the  most 
part,  expressly  provide  that  the  lien  shall  extend  '^  to  all  the 
estate  and  interest"  of  the  person  making  the  contract,  the 
same  order  has  been  preserved  in  this  treatise.  There  can  be 
no  lien  unless  the  party  entering  into  the  contract  for  build- 
ing has  some  estate  in  the  land^  unless  otherwise  provided  by 
statute.  Accordingly  it  has  been  held  that  where  the  law 
creates  a  lien  ^^  on  the  building  and  lot  of  land  on  which  it 
stands,"  and  a  house  is  erected  on  the  land  of  another,  there 
is  no  lien  on  it.  The  house  bein^  personal  property,  the  claim 
is  not  protected  by  a  lien  against  it ;  and  the  party,  not  being 
the  owner  of  the  land,  has  no  right  to  charge  the  real  estate 
of  another.*  The  ownership,  moreover,  of  the  building  erected 
upon  a  lot  of  land  will,  so  far  as  the  mechanics'  lien  is  con- 
cerned, unless  separated  by  the  agreement  of  the  parties,  or 
by  express  enactment,  follow  the  ownership  of  the  land.'  So 
the  builders  of  a  bridge  for  an  incorporated  company  on  the 
land  of  a  third  person,  knowingly,  can  have  no  lien  against  the 

1  Cliapter  VIIL  •  Bees  v.  Luddington,  18  Wif .  270. 

>  Belding    v.     CushlDg,     1   Graj 
(MaM.),  670. 
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owner  of  the  land ;  nor  can  a  judgment  obtained  by  them 
against  the  company  be  a  lien  thereon,  when  the  land  has 
never  been  the  property  of  the  company.*  But,  if  the  party 
has  any  interest  whatever,  it  is  sufficient  to  sustain  the  lien  to 
that  extent.  Thus  a  mechanics'  lien  law  provided  that  ^^  the 
lien  should  extend  to  the  interest  of  the  employer ; "  this 
covered  any  appreciable  interest,  though  the  employer  was 
not  the  owner.  The  lien  operated  on  his  own  interest,  and 
not  on  that  of  the  owner,  unless  the  employment  was  at  the 
instance  of  the  latter  and  on  his  credit.^  It  extends  to  the 
whole  interest  of  the  person  causing  the  construction.^  If  the 
ownership  is  in  fee,  the  lien  is  upon  the  fee ;  if  it  is  of  a  less 
estate,  the  lieu  is  upon  such  smaller  estate.^  So  where  labor 
is  performed,  &c.,  in  pursuance  of  any  contract  or  agreement 
with  the  "  owner  "  of  a  building,  which  is  being  erected  or  re- 
paired, the  filing  of  the  prescribed  notice  creates  ^^  a  lien  for 
the  value  of  such  labor  and  mateiials  upon  such  a  house  or 
building  and  appurtenances,  and  upon  the  lot  of  land  upon 
which  the  same  stands,  to  the  extent  of  the  right,  title,  and 
interest,  at  that  time  existing,  of  such  owner,*'  &c.^  So  the 
recovery  of  a  plaintiff  in  a  scire  facias  sur  claim  does  not  de- 
pend upon  the  quantity  of  the  defendant's  interest  in  the 
land,  as  it  is  a  claim  against  the  interest,  whatever  it  is,  and 
can  be  enforced  when  obtained  against  nothing  else  than  that 
interest.^  On  the  other  hand,  mechanics  are  not  entitled  to  a 
lien  on  any  greater  interest  in  property  than  their  employer 
has.*^  They  are  bound  to  know,  at  their  peril,  the  extent  of 
interest  in  land  of  those  they  credit.^  In  providing  this  lien 
for  their  security,  it  was  not  intended  to  relieve  them  from  all 
care  or  caution,  by  subjecting  the  lot  or  land  on  which  their 
labor  or  materials  were  applied  absolutely  to  their  demands. 
By  limiting  their  lien  to  the  interest  of  the  employer,  they  are 

*  Powers  V,  Armstrong,  19  Ga.  427.         •  Randolph  ».  Garrey,  10  Abb.  Pr. 
s   Caldwell  Institate  v.  Young,  2    179 ;  Milam  v.  Bruffee,  6  Mo.  635. 

Dot.  (Ky.)  682.  >    Van  BillUrd  v.  Naee,  1    Grant 

*  Wagar  v.  Briscoe,  88  Mich.  687.        Gas.  (Penn.)  288. 

*  Choteau  v.  Thompson,  2  Ohio  St.        7  Breed  v,  Nagle,  46  Ga.  112. 
114;  Shields  v.  Keys,  24  Iowa,  298;         >  Holmes  v.  Ferguson,  1  Oreg.22C^ 
While  V.  Chaffln,  82  Ark.  74. 
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placed  ntider  thd  necessity,  if  they  trust  to  it,  of  inquiring  into 
their  interest,  and  are  put  upon  their  guard  against  reckless  un* 
dertakings  for  employers  who  have  no  interest  in  the  realty.^ 

§  187.  Partiefl  in  Possession,  Ac.  —  A  party  in  possession  is 
presumed  to  have  an  interest  chargeable  with  the  lien,  untQ 
that  presumption  is  overthrown  by  proof  or  pleading.^  He 
is  also,  when  labor  and  materials  have  been  furnished  for  him, 
estopped  to  deny  that  he  has  any  real  or  beneficial  interest  in 
the  land.^  So,  where  the  statute  restricts  the  lien  to  cases  of 
contract  between  **  the  proprietor"  of  the  property  improved 
and  the  mechanic,  the  title  to  the  property  sought  to  be  sub* 
jected  to  the  lien  cannot  be  brought  in  issue  when  the  statute 
does  not  contemplate  its  triaL  An  issue,  thei'efore,  tendered 
by  the  defendant  to  such  a  petition  —  that  he  was  not  proprie-* 
tor  of  the  premises  —  will  be  an  immaterial  one.  Nothing,  in 
such  event,  can  be  affected  by  the  judgment,  except  the  inter* 
est  of  the  party  to  the  record.  If  the  party  have  no  interest 
the  judgment  will  confer  no  lien.  The  lien  will  be  cou'* 
fined  to  the  actual  interest.  The  rights  of  third  persons,  not 
parties  to  the  suit,  remain  as  they  were  previously.^  Mechan* 
ics*  liens  are  not  to  be  resisted  by  the  debtor  because  he  has 
no  title.  The  better  title  is  not  affected  by  the  judgment,  the 
owner  being  no  party.  If  the  defendant  has  any  interest  in 
the  premises  upon  which  the  lien  can  take  effect,  that  interest 
is  bound  ;  if  he  has  none,  the  judgment  fixing  the  lien  will  be 
harmless.^  Where  only  the  interest  of  a  party  defendant  can 
be  sold  under  an  execution  to  enforce  this  lien,  it  seems  that 
a  sale  of  land  under  such  an  execution  against  a  third  party 
will  not  be  restrained  at  the  suit  of  one  in  possession  having 
the  paper  title.®  In  another  case,  where  S(nr4  facias  was 
brought,  it  was  decided  that,  as  it  was  strictly  a  proceeding  in 
rem^  the  plaintiff  was  bound  to  show  that  the  property  was 
chargeable  with  his  lien.^ 

1  better  tf.  VTiUoti,  12  B.  Mon.  (Ky.)  •  Horton  v.  GArilsle,  2  Diitiey  (Cb.), 
91.  184. 

*  McCullongh  V,  Caldwell,  5  Ark.        *  VtAiSOtiet  tf.  Frailer,  15  Miss.  286. 
237 ;  Dean  v,  FjroobeoDi  8  Chandler        •  Porter  v.  Wilder,  02  Qa.  620. 
Wie.  S.  «  Lehman  v.  Roherti,  88  N.  T.  28^ 

7  Brown  vi  Morrison,  6  Ark.  217. 
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§  188.  lifgal  fwd  Bqpittbl*  BitaUa  ^^  It  i$  not  necessa^ 
that  tba  ownar  of  th^  e&tate  made  subject  to  the  lien  should 
bold  thd  legal  title*^  A  mechanics*  lien  attaches  upon  an 
equitable  title,  and  will  follow  it  into  whosesoever  hands  it 
may  pass.'  Although  in  New  York,  where  it  is  given  ^Vupon 
moh  house  or  building,  and  appurtenanoes,  and  upon  the  lot 
of  land  upon  which  the  same  stands,  to  the  extent  of  the  right, 
title,  and  interest  at  the  time  existing  of  such  owner,**  it  was 
said  that  it  would  seem  that  these  terms  should  be  taken  to 
mean  legal  right,  title,  and  interest,  and  not  a  mere  equity ;  * 
and  consequently,  that  itxe  lien  attached  only  to  the  legal  right, 
title,  and  interest  of  the  owner  then  existing.*  But  in  a  sub* 
sequent  case,  under  the  same  law,  a  contractor,  who,  under  the 
provisions  of  his  contract  with  the  legal  owner,  had  an  equita*- 
b)e  title  to  the  house  which  is  building,  was  deemed  the  owner; 
the  above  language  being  held  to  be  broad  enough  to  embrace 
an  equitable  as  well  as  a  legal  title  *^  So  a  contract  for  sole  of 
premises  by  the  owner  and  builder,  made  before  the  filing  of 
the  notice  of  a  mechanics'  lien,  but  which,  by  an  instrument 
executed  subsequently  to  such  filing,  is  shown  to  have  been 
intended  only  as  a  mortgage,  does  uot  prevent  the  lien  from 
attaching  upon  the  equitable  interest  of  the  owner  at  the  date 
of  such  filing.^  Ordinarily,  either  the  legal  or  equitable  estate 
of  the  person  who  procures  a  building  to  be  erected  on  prem'^ 
ises  in  his  posseseion  may  be  charged  with  the  lien,  if  it  do  not 
interfere  with  the  paramount  interests  or  duties  of  others,^  and 
this  whether  such  interest  i$  a  fee-simple  estate  or  less.^  So 
where  the  law  is,  ^^  that  if  the  person  who  procures  the  ^ork 
to  be  done  .  «  .  has  an  estate  for  life  only,  or  any  other  ests^e 
less  than  a  fee-simple  .  .  .  the  person  who  procures  the  work 
or  materials  shall  be  considered  the  owner,  to  the  extent  of  his 
right  and  interest  in  the  premises,**  the  lien  attaches  upon  any 

1  §§  66,  67.  *  Belmont  v.  Smith,  1  Duer  (N.  T.), 

*  4liutioe  V,  Psrker,  12  V.  W.  R.  668.    676. 

9  Qi^nbj  0.  Sloan,  2  2.  D.  Smith        •  McAulej   «.    Mildrum,   I    Daly, 

(N.  T.),  6W.  (N.  Y.),  896. 

*  Ernst  V.  Seed,  49  Barb.  (N.  T.)  v  Brown  r.  Mmrison,  5  Ark.  217. 
3ST.  Vide  Peabody  v.  Bart  M.  8.  in  >  Garrett  v.  SteTenson,  8  111.  261. 
Lyao,  6  Alkn  (Mus ),  54a 
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equitable  interest  in  such  estates  of  the  person  in  possession.^ 
Where  it  was  enacted  that  the  lien  '^  shall  not  be  construed  to 
extend  to  any  other  or  greater  estate  in  the  ground  on  which 
any  building  may  be  erected  than  that  of  the  person  or  pei-sons 
in  possession/'  &c.,  although  by  the  law  no  lien  existed  on 
the  leasehold,  yet  the  right  to  a  convej^ance  by  a  lessee,  and 
a  subsequent  conveyance  in  pursuance  of  it,  are  evidence  of 
an  equitable  estate  in  fee  from  the  time  the  lease  is  executed, 
and  is  such  an  interest  as  is  subject  to  the  lien.^  In  a  late  case 
under  the  same  statute,  it  was  reaffirmed  that  the  lien  attaches 
to  an  equitable  interest  in  the  premises.'  In  Connecticut,  an 
equitable  title  will  uphold  a  mechanics'  lien>  A  law,  after  de- 
claring wliat  land  should  be  subject  to  the  lien,  enacted  ^*  but 
if  such  pei'son  owned  less  than  a  fee-simple  estate  in  such  land, 
then  only  his  interest  therein  shall  be  subject  to  said  liens,'' 
&c. ;  the  lien  of  mechanics  for  labor  performed  and  piaterials 
furnished  towards  the  erection  or  repair  of  a  building  attaches 
upon  any  equitable  interest  of  the  employer  in  the  land.*  So, 
where  the  lien  is  '^  upon  the  estate  which  the  owner  had  at  or 
before  the  commencement  of  the  building,"  &c.,  the  equitable 
estate  of  the  purchaser  with  a  contract  for  a  conveyance  is 
liable.*  To  the  same  effect,  where  **  the  person  who  procures 
the  work  to  be  done  shall  be  considered  the  owner  to  the  ex- 
tent of  his  right  and  interest  in  the  land^  and  the  lien  shall 
bind  his  whole  estate  and  interest  therein,'*  the  equitable  in- 
terest of  a  party  with  a  contract  for  the  purchase  of  the  land 
is  chargeable  to  the  extent  of  his  interest,  but  no  further.^ 
Wh^n  "  whatever  right  or  estate  such  owner  had  in  the  land 
at  the  time  of  .making  the  contract,"  is  made  subject  to  the 
lien,  it  covers  an  equitable  estate.'  But,  a  lien  enforced 
against  a  simple  equity  must  be  confined  to  that,  and  a  sale 
of  the  equitable  interest  must  be  subject  to  the  rights  of  the 
legal  owner.®     Again,  where  "  master-builders  and  mechanics, 

1  Donaldson  v,  Holmef .  23  HI.  86.  »  CroweU  v,  Gilmore,  18  Cal.  64. 

«  Bilyean    v.    Qaule,  1  PliiU.  466 ;        •  NaUonal  Baok  of  the  MetropolU 

Lyon  V.  McGufley,  4  Penn.  126.  v,  Sprague,  20  N.  J.  Eq.  13. 

•  KeUer  p.  Denmead,  68  Penn.  449.  ''  Harsh  v.  Morgan,  1  Kan.  208. 

*  Middletown  SiTingt  Bank  v.  Pel-         '  Seitas  r.  U.  P.  R.  Co.,  16  Kan.  188. 
lowes,  42  Conn.  51.  •  Wagtr  p,  BiiMoe,  88  Mich.  687. 
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of  every  denomination*  &c.,  sliall  hare  a  lien  in  the  nature  of 
a  mortgage  upon  the  tract  of  land,"  &c.,  and  ^^  all  the  right, 
title,  and  interest  the  defendant  had  in  and  to  the  said  lot  •  .  . 
as  well  as  the  buildings  and  improyemehts  erected  and  made 
thereon,  may  be  sold  to  satisfy  the  judgment/'  the  lien  is  not 
restricted  to  cases  where  the  party  for  whom  the  building  was 
erected  owned  the  legal  title  to  the  land,  but  extends  to  any 
interest  which  the  party  could  pass  by  mortgage.*  So  where 
a  husband  bought  and  paid  for  a  lot,  having  the  deed  made  to 
his  wife  as  her  separate  estate,  which  deed  was  not  registered, 
and  a  mechanic  under  contract  with  the  husband  bnilta  house 
on  the  lot,  the  unregistered  deed  to  the  wife  was  void  as  to  the 
mechanic,  and  the  lien  attached.^  Where  there  is  a  secret  re- 
sulting trust  in  a  husband,  who  holds  the  legal  title  for  the 
benefit  of  his  wife,  and  he  encumbers  it  for  its  improvement, 
without  notice  to  the  mechanic  of  the  wife's  claim,  and  there 
was  an  actual  sale  under  judgment  for  a  debt  due  the«  me- 
chanic to  one  who  bought  without  notice,  and  conveyed  to 
his  vendee  also  without  notice  —  against  these  parties  the 
secret  resulting  trusts,  if  proven,  could  not  be  set  up.^ 

§189.  Ziif e  Bstates. — Life  estates  acquired  either  by  purchase 
or  operation  of  law  are  subject  to  the  lien,  unless  exempted 
by  express  enactment.^  Thus,- where  r.eal  estate,  during  cov- 
erture, was  conveyed  in  fee  to  husband  and  wife  jointly,  and 
the  question  was  whether  the  husband  could  burden  such  an 
estate  with  a  mechanics'  lien,  it  was  contended  that,  when 
an  estate  in  land  is  vested  in  husband  and  wife  during  cov- 
erture, as  they  are  one  person  in  law,  they  will  not  hold  —  at 
least  in  the  absence  of  express  words  for  that  purpose  — 
either  as  joint  tenants  or  tenants  in  common ;  they  are  each  and 
both  seised  of  the  entirety.  Unlike  joint  tenants,  neither  can 
sever  the  union  of  interest  without  the  consent  of  the  other, 
nor  can  partition  be  made  between  them  ;  and  as  the  wife  is 
seised  of  an  indivisible  entirety,  there  is  nothing  left  upon 

1  HonttDdon  v.  Deas,  14  Ala.  k.  a.         ^  In  Pennajlvania  the  estate  of  a 

88.  Imsband  in  his  wife's  lands  is  exempted 

*  Waller    9.    KcNabb,    4    Soeed  by  recent  statutes  from  payment  of 

(Tenn.),422.  his  debU. 

«  Ire/  V.  White,  60  Miaa.  14i. 
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which  the  grant  of  the  huRband  can  act.  This  argament  U 
sound  only  to  a  limited  extent.  It  is  true  that  the  husband 
cannot  alien  any  part  of  the  estate  which  he  holds  in  the  same 
right  with  his  wife.  To  do  so  would  be  to  sever  its  unity, 
and  thus  destroy  its  peciiliar  characteristics.  The  reason  he 
cannot  do  this  is  because  it  would  convert  the  estate  into  a 
tenancy  in  common,  and  defeat  the  right  of  survivorship.  But 
the  husband  has  an  interest  which  does  not  flow  from  the  unity 
of  the  estate,  and  in  which  the  wife  has  no  concern.  He  is 
entitled  to  the  use  and  possession  of  the  estate  during  the  joint 
lives  of  himself  and  wife.  During  this  period  the  wife  has  no 
interest  in  or  control  over  the  property.  It  is  no  invasion  of 
her  rights,  therefore,  for  him  to  dispose  of  it  at  his  pleasure.  The 
limit  of  this  right  is,  that  he  cannot  do  any  act  to  the  prejudice 
of  the  ulterior  rights  of  the  wife  ;  and  the  necessary  result  is, 
that  such  lien  will  attach  to  the  estate  which  the  husband  has 
in  the  property  during  the  joint  lives  of  himself  and  wife,  and 
to  that  alone.^.  The  estate  which  a  husband,  at  common  law, 
has  in  the  lands  of  his  wife  —  they  having  had  no  issue  -*-  is  a 
right  to  the  rents  and  profits  during  their  joint  lives ;  that  is, 
an  estate  for  his  own  life,  determinable  by  the  death  of  tlie 
wife.  But  having  children  born  alive  enlarges  the  same  estate 
into  the  larger  one  of  tenancy  by  the  curtesy  initiate  ;  that  is, 
should  the  wife  survive,  the  estate  would  remain  as  before,  but, 
should  he  survive,  he  would  hold  it  for  his  own  life,  as  tenant 
by  the  curtesy.  So  that,  under  a  law  which  provided  "  if  the 
person  who  procures  the  work  to  be  done  has  an  estate  for  life 
only,  or  any  other  estate  less  than  a  fee^simple,  in  the  land  on 
which  the  work  is  to  be  done  .  .  .  the  person  who  procures 
the  work  to  be  done  shall  nevertheless  be  considered  as  the 
owner,  to  the  extent  of  his  right  and  interest  in  the  land,  and 
the  lien  shall  bind  his  whole  estate  and  interest  therein,"  if, 
when  the  contract  for  building  was  made,  it  were  only  foe 
their  joint  lives,  and  subsequently  it  is  increased  to  an  estate 
by  curtesy,  the  lien  will  extend  to  this  latter,  —  the  estate 
having  been  enlarged  in  pursuance  of  a  possibility,  whicAi 
existed  at  the  time  the  contract  was  made,  and  constituted  a 

^  Washburn  v.  Bums,  34  N.  J.  L.  la 
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part  of  its  value,  and  in  this  respect  operated  like  the  termi- 
nation of  a  lease,  or  the  removal  of  an  encumbrance.^ 

§  190.  BBtates  of  Hiubaod  and  Wife.  —  So  under  a  statute 
providing  that "  every  dwelling-house  .  .  .  shall,  with  the  land 
on  which  the  same  may  stand,  be  subject  to  the  payment  of  all 
»ums  that  may  be  due  from  the  proprietor  to  such  contractor," 
where  the  party  building  is  the  owner  of  simply  a  life  estate 
in  his  wife's  land,  the  lien  will  extend  to  that  interest.^  Again, 
where  it  directs  "  the  interest  of  the  employer  to  be.  sold,"  a 
life  estate  of  a  wife  in  land,  with  the  joint  seisin  of  herself 
and  her  husband,  may  be  sold  on  a  contract  made  by  the  wife, 
with  the  assent  of  her  husband,  for  the  improvement  of  her 
separate  property.^  A  husband  in  the  actual  possession  of 
property,  —  the  wife's  real  estate,  —  no  trustee  of  the  same 
having  been  appointed,  under  a  law  which  enacted  '^  that  the 
real  estate  .  •  .  which  are  the  property  of  any  woman  before 
marriage,  or  which  may  become  the  property  of  any  woman 
after  marriage^  shall  be  and  are  hereby  so  far  secured  to  her 
sole  and  separate  use,  that  the  same,  and  the  rents,  profits, 
and  income  thereof,  shall  not  be  liable  to  be  attached  or  in  any 
way  taken  for  the  debts  of  the  husband,  either  before  or  after 
his  death,"  and  that  ^^  the  receipt  or  discharge  of  the  husband 
for  the  rents  and  profits  of  such  property  shall  be  a  sufficient 
discharge  therefor,  unless  previous  notice  in  writing  shall  be 
gfiven  by  the  wife  to  the  lessee,  debtor,  or  incorporated  com- 
pany from  whom  such  rents  and  profits  are  payable,"  and 
fui*ther  ^^  that  nothing  shall  be  construed  to  impair  the  rights 
of  the  husband,  upon  the  death  of  the  wife,  as  tenant  by  the 
curtesy,''  is,  notwithstanding  the  above  provisions,  so  far  seised 
of  her  real  estate,  that  he  has  the  right  to  receive  the  income 
until  she  shall  give  notice  in  writing ;  and,  though  the  estate  in 
him  is  defeasible,  it  is  no  reason  that  creditors  may  not  assert 
their  lien  against  it,  until  it  is  defeated  by  the  act  of  the  wife ; 
and  therefore  a  purchaser,  at  a  sale  under  a  decree  against  him 
for  the  enforcement  of  a  mechanics'  lien,  may  maintain  tres- 

1  Kirbj  V.  Tead,  18  Met  (Mast.)         >  Fitch  v.    Baker,  28    Conn.   663; 
140.  McCartj  o.  Carter,  49  111.  68. 

•  LitUejohn  v.  Millirons,  7  Ind.  126. 
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paEss  atid  ejectment  agaiagrt  him  to  recover  the  possession  of 
such  estate.^  But  where  ^^  no  judgment  obtained  against  the 
hnsband  of  any  mairied  woman  before  or  during  marriage 
shall  bind,  or  be  a  lien  upon,  her  real  estate,  or  upon  any  in- 
terest the'  husband  may  be  entitled  to  therein  as  tenant  by  the 
curtesy/'  a  mechanics'  lien  is  included  within  its  provisions, 
and  the  curtesy  of  the  husband  cannot  be  levied  on  and  sdd.^ 
So  a  general  law,  prohibiting  the  sale  of  a  husband's  estate  by 
curtesy  during  the  joint  lives  of  himself  and  wife,  prevents  a 
sale  of  the  same  interest  under  a  mechanics'  lien  law.^ 

§  191.  Xtetates  of  Lessees.  —  The  estates  of  tenants  for  terms 
of  yeara  are  also  liable  for  the  improvements  made  by  them 
upon  the  demised  premises.  The  lien  extends  to  their  entire 
interest  under  the  lease,  but  does  not  affect  the  reversion  of 
the  lessor  unless  he,  by  some  act  of  his  own,  has  obligated  his 
estate.^  Under  a  statute  which  provides  for  a  sale  in  satisfac- 
tion of  the  lien  of  ''  all  the  right,  title,  and  interest "  which 
the  contracting  party  had  at  the  time  of  the  contract,  it  has 
been  expressly  decided  to  embrace  leasehold  as  well  as  greater 
estates.^  A  lease  is  evidence  of  ownership.®  So,  if  there 
shall  be  ^^  a  lien  to  the  full  extent  of  the  labor  performed, 
upon  the  interest  of  the  person  causing  the  same  to  be  con- 
structed," it  covers  labor  and  materials  for  buildings  erected 
by  lessees.^  Where  "  the  interest  of  the  employer  in  the  land 
shall  be  sold,"  a  term  of  years  may  be  sold.^  So,  when  the 
lien  ^hall  extend  ^'  to  the  interest  of  the  employer  in  the  lot 
and  premises  on  which  such  building  may  be  constructed," 
&c.,  a  material-man  has  a  lien  on  the  interest  of  a  lessee  of  a 
house,  for  materials  furnished  for  the  house,  though  the  mate- 
rials be  used  in  a  building  which  stands  on  ground  leased  from 
different  landlords.^  Where  the  descriptive  words  of  property 

I  Martin  v.  PepaU,  6  H.  1. 02.  *  Montandon  v.  Deas,  14  Ala.  n.  8. 

<  Woodward  o.  WiUon,  6S  Fenn.  88. 
20&  ^  Wilson  V.  Merryman,  4S  Md.  829. 

«  Spinning  v.  Blackburns,  13  Ohio         ^  Barber  v.  Reynolds,  83  Cal.  497, 
St  181.  *  Littlejohn  v.  Miliirons,  7  Ind.  126. 

*  See  further,  Chap.  IX. ;  Hannan        *  Laviolette  o.  Redding,  4  B.  Mon. 

V,  Allen,  11  Ga.  45 ;  Collins  v.  Mott,  46  (Ky.)  m. 
Mo.  100;    Keedv.  Boyd,  84  Bl.  06; 
Hooker  v.  McQlone,  42  Conn.  96. 
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subject  to  the  lien  a^e  '^^  tenants  of  leased  estates,^  they  apply 
generally  to  leased  estates  and  their  tenants,  and  there  is  no 
warrant  fto  restrict  them  to  tenants  of  ^^  coal  leases." '  And 
where  a  statute  proYides  that  the  lien  ^^  shall  only  extend  to 
work  done  or  materials  furnished  on  new  buildings,  or  to  a 
Gontraot  entered  into  with  the  owner  of  any  building  for  re- 
pairs, or  to  the  engine  or  other  machinery  f urnislied  for  any 
mill  .  .  .  unless  furnished  to  the  owner  of  the  land  on  which 
the  same  may  be  situate,  and  not  to  any  contract  made  with 
tihe  tenant,  except  only  ^  the  extent  of  his  interest,"  that  part 
of  the  section  after  the  disjunetive  ^^  or "  refers  to  repairs 
exclusively ;  the  former  part  to  new  buildings  which  may  as 
well  be  erected  on  land  held  for  a  term  of  years,  as  upon  free- 
hold estates.^  But  where  "  any  person  who  shall,  by  virtue 
of  any  contract  with  the  owner  thereof,  perform  .  .  .  shall 
have  a  lien  upon  such  house  or  building  to  the  extent  of  the 
right,  title,  and  interest  at  the  time  existing  of  such  owner, 
&c.,  the  term  ^^  owner,"  as  used  in  this  statute,  refers  to  the 
erection,  and  not  to  the  land  on  which  it  is  placed.  If  the 
land  is  owned  by  one  person  and  the  building  by  another,  it  is 
only  the  title  of  the  latter  which  can  be  affected  by  the  lien.' 
•Where  land  is  owned  by  a  pjirty,  with  whom  a  lessee  agrees 
to  erect  a  building  at  his  own  expense,  a  mechanic  dealing 
with  the  latter  is  not  a  sub-contractor,  as  the  party  building 
is  to  be  deemed  the  owner,  and  to  whatever  rights  the  latter 
has,  the  lien  of  the  mechanic  attaches.^  Although  a  lessee 
has  the  privilege  of  removing  machinery,  yet  its  attachment 
to  the  soil  makes  it  a  part  of  the  estate,  and  subjects  the  in- 
terest of  the  lessee  in  the  land  to  the  mechanics'  lien.^ 

§  192.  Zden  subject  to  Conditiona  of  Iioaae.  —  When  the  lien 
attaches  upon  a  leasehold  interest,  it  is  subject  to  all  the  con- 
ditions of  the  lease.  Thus,  where  the  lien  was  given  for 
work  and  materials,  **  whether  done  or  furnished  at  the  in- 
atance  of  the  owner  of  the  building  or  his  agent,"  it  was  held 
that  a  lessee,  who  contracted  to  build  a  house,  which  was 

1  ThomaB  v.  Smith,  42  Penn.  St  «S.         *  Hooker  ».  McGlone,  42  Conn.  96. 

*  Lynmn  v.  King,  9  Ind.  3.  »  DqUoUa^tlB  v.    HoUU^jr,  82  BL 

•  Ombpny  v,  Jones,  19  N.  Y.  284.        872. 
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on  failure  of  performance  of  covenants  to  revert  to  the  owner, 
and  towards  which  the  owner  was  to  loan  money,  was  not  the 
agent  of  the  owner,  and  that,  on  failure  by  the  lessee  to  perform 
the  covenants,  the  property,  with  the  improvements,  reverted 
to  lessor  free  from  the  lien  of  the  mechanic.^  But  if  one  of  the 
conditions  be  forfeiture  for  non-payment  of  rent,  the  mere  fail- 
ure to  pay  the  rent  will  not  create  a  forfeiture  ;  there  must  be 
a  formal  demand  made  on  the  day  it  becomes  due  to  effect  this. 
A  waiver  of  the  demand  will  never  be  implied,  for  the  pur- 
pose of  making  a  forfeiture.  From  its  very  nature,  a  forfei- 
ture cannot  take  place  by  consent,  and  is  not  favored  by  the 
rules  of  law.  The  surrender  of  a  leasehold  estate  operates  as  a 
merger  in  fee,  but  this  will  not  be  suffered  to  defeat  the  right 
of  a  third  party,  whose  rights  intervened  before  the  merger 
took  effect ;  and  therefore  a  party  holding  a  lien  on  a  lease- 
hold estate  has  a  right  to  enforce  it,  notwithstanding  a  sub- 
sequent failure  of  the  lessee  to  pay  rent,  and  a  surrender 
of  the  lease  to  the  lessor.^  But  when  lessors  have  only  an 
equitable  title  to  land,  and  lease  it  upon  condition  of  repay- 
ment of  advances,  and  the  lessee  makes  improvements,  mate- 
rial-men and  mechanics  do  not  stand  in  the  position  of  bond 
fide  purchasers  without  notice ;  the  lessor  and  lessee  both 
having  nothing  but  an  unrecorded  equitable  interest,  the  law 
imposes  the  necessity  of  inquiring  into  the  title  of  the  lessee. 
And  where  the  lessee  has  no  title  except  under  an  agreement 
for  lease,  which  provided  also  for  the  repayment  of  the  ad- 
vances made  by  the  lessor,  mechanics  and  others  must  be 
regarded  as  having  constructive  notice,  at  least,  of  the  out- 
standing claim  of  the  lessor  for  his  advances ;  and  this  claim 
has  preference  over  theirs  under  a  law  which  gives  to  the 
mechanic  a  lien  in  preference  ^^  to  all  liens  which  shall  attach 
subsequently  to  the  commencement  of  the  work."*  Where 
the  lien  is  given  upon  '^  the  interest  of  the  lessee  for  improve- 
ments "  made  by  him  upon  the  property,  if  the  lien  accrue  be- 
fore the  owner  of  the  freehold  regains  possession,  the  estate 
of  the*  lessee  is  effectually  bound  by  it.     The  only  choice  left 

1  Cornell  v,  Barney,  88    Sup.  Ct         >  Gaakill  v.  Trainor,  8  Cal  884. 
K.  T.  (Han),  184.  •  MiUs  v.  Matthews,  7  Md.  815. 
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to  the  owner  is  to  pay  the  debt,  and  thus  extinguish  the  lien, 
or,  if  the  property  be  sold  under  the  provisions  of  the  law,  to 
accept  the  purchaser  as  his  tenant  for  the  remainder  of  the 
term.  If,  however,  the  landlord  has  taken  a  forfeiture  of  the 
lease  after  the  lien  attached,  and  has  placed  another  tenant  in 
possession,  whereby  he  has  incurred  liabilities  inconsistent 
with  the  rights  of  the  party  seeking  to  enforce  his  lien  against 
the  property,  it  is  his  own  fault,  and  he  must  sufiTer  the  con- 
sequences.^ Neither  can  a  mechanics'  lien  be  displaced  by  an 
agreement  in  a  lease  of  the  land  that  the  improvements  shall 
become,  when  built,  the  property  of  the  lessor ;  he  takes  them 
subject  to  the  liens  of  mechanics.  The  lien  would  be  unavail- 
ing and  illusory  unless  it  commenced  with  the  commencement 
of  the  building,  and  progressed  with  the  progress  of  its  execu- 
tion, pari  passu.  The  lien  is  inherent  in  and  co-extensive  with 
the  work  and  materials.  Every  part  of  the  work  is  done,  and 
every  material  is  furnished,  subject  to  the  lien.  But  no  con- 
tract can  be  absolutely  and  immediately  effectual,  unless  the 
subject-matter  of  it  be  actually  existing,  or  proximately  po- 
tential as  the  natural  fruit  of  something  that  does  then  exist. 
The  utmost  effectuality  of  such  a  contract  as  the  foregoing  is, 
that  it  may  be  conditional,  but  cannot  attach  to  the  contin- 
gent thing  unless  or  until  it  shall  actually  exist.  Hence  the 
lease  on  which  this  lien  was  reserved  did  not  attach  to  the 
buildings  until  they  had  been  erected.  When  they  were  com- 
pleted, they  were  encumbered  with  inherent  liens,  relating 
back  to  the  commencement  of  the  work ;  and,  consequently, 
when  the  lessor's  right  first  attached  to  the  buildings,  it  was 
attached  to  them  as  they  then  were,  and  he  took  them  eum 
onere} 

§193.  Right  of  RemovaL  —  If  the  interest  of  the  tenant 
under  his  lease  includes  the  right  to  remove  the  erection,  this 
will  also  pass  to  the  purchaser  at  the  sale  under  the  mechanics' 
lien.  As  where  "  any  person  who  shall,  by  virtue  of  any  con- 
tract with  the  owner  thereof,  perform  any  labor  .  .  .  shall 
have  a  lien  upon  such  house  or  building  to  the  e&tent  of  the 

1  Koenig  v.  Maeller^  39  Mo.  165.  *  Trustees  Caldwell  Inst.  v.  Young, 

•  2Dav.  (Ky.)682. 
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right,  title,  and  interest  at  the  time  existing  of  smeh  owner ;  *' 
and  the  lessee  of  an  inn  erected  a  ball-room,  resting  upon 
stone  posts  slightly  embedded  in  the  soil,  and  removable  with^ 
out  injury  to  the  inheritance ;  it  was  held  that  the  ball-room 
was  within  the  principle  of  erections  made  for  the  purposes 
of  trade,  removable  by  the  tenant,  and  that  the  right  passed 
to  a  material-man  who  purchased  the  building  under  execu- 
tion, on  a  judgment  establishing  his  lien.  As  to  when  the 
building  must  be  taken  from  the  premises,  the  general  rule 
has  b^en  laid  down  in  many  cases,  that  things  which  a  lessee 
has  annexed  to  the  freehold,  if  movable  at  all,  must  be  removed 
before  the  expiration  of  the  tenancy.  An  obyious  qualifica- 
tion mast  be  admitted  where  the  tenancy  is  of  an  uncertain 
duration,  and  is  liable  to  be  determined  by  the  happening  of 
some  event  on  which  it  depends,  or  by  the  act  of  the  lessor, 
as  in  the  case  of  a  tenancy  at  will.  Where  the  tenancy  is  of 
such  a  chamcter,  the  supposed  abandonment  or  gift  of  the  fix* 
ture  to  the  reversioner,  on  which  the  rule  rests,  can  hardly 
be  imputed  to  the  tenant  until  he  has  had  a  reasonable  time  to 
e£Fect  the  removal.  And  this  right  of  removal  is  not  lost  so 
long  as  the  tenant  continues  to  occupy,  although  his  term  has 
expired.*  So  where  "  all  and  every  dwelling-house  .  .  .  to- 
gether with  the  right,  title,  and  interest  of  the  person  owning 
such  dwelling-house  or  other  buildings,  in  and  to  the  land  upon 
which  the  same  shall  be  situated,  shall  be  subject  to  the  pay- 
ment of  the  debts-  contracted,"  &o.,  and  the  interest  which 
the  owner  of  the  building  has  in  the  land  is  that  of  a  mere 
occupant,  with  the  right  to  remove  the  building,  the  right  of 
occupancy  and  removal  will  pass  by  a  sale  under  the  mechan- 
ics' lien ;  but  if  the  owner  of  the  building,  as  between  him- 
self and  others  having  rights  in  the  land,  does  not  have  the 
power  to  remove  it,  a  purchaser  under  the  lien  will  acquire 
no  such  right.^  As  the  purchaser  of  property  on  demised  : 
premises,  sold  under  execution  to  satisfy  a  mechanics'  lien, 
succeeds  to  no  greater  interest  in,  or  higher  rights  to  it,  than 
the  lessee  possessed,  if  the  lessee's  right  of  removal  were  oon- 

1  Ombony  v.  Jones,  19  N.  Y.  234.         Dean    v.     Pynoheon,     8     Chandler 
<  JesBup   V.   Stone,  18    Wis.  466 ;    (Wis.),  9. 
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ditional  or  limited,  the  purchaser's  will  be  so  likewise.^ 
Where  the  lien  is  given  in  case  of  leasehold  property  upon  the 
building  with  light  of  removal,  and  a  party  seeks  to  recover 
the  land  in  ejectmeAt  under  a  paramount  title,  and  the  build- 
ing could  not  be  removed  without  its  destruction,  as  a  hotel, 
it  was  held  that  under  the  Missouri  statutes,  the  court  should 
have  made  it  a  condition  precedent  to  the  recovery  of  the 
land,  that  the  party  should  pay  the  value  of  the  building.^ 
When  the  lien  is  against  the  building  only,  the  purchaser  on 
the  execution  has  the  right  to  remove  it,  and  if  prevented  by 
the  own^r,  his  remedy  would  be  an  action  to  recover  damages 
for  the  wrongful  act.^  Again,  where  the  lien  of  the  mechanic 
is  confined  to  the  building,  and  the  purchaser  under  a  judicial 
sale  may  remove  it  within  a  reasonable  time  thereafter,  in  the 
absence  of  fraud,  malice,  or  oppression,  the  measure  of  dam- 
ages for  refusal  of  a  purchaser  under  a  deed  of  trust  to  permit 
a  purchaser  at  mechanics'  lien  sale  to  remove  the  building,  is 
not  the  value  of  the  building  as  it  stands,  but  what  it  would 
be  worth  removed  from  the  land.^  In  Iowa,  the  right  of  re- 
moval of  a  building  to  enforce  the  lien  depends  upon  the  fact 
as  to  whether  it  is  so  far  an  independent  structure  as  to  be 
capable  of  being  removed  without  materially  injuring  or  de- 
stroying that  which  would  remain.^  In  Georgia  it  has  been 
held  that  mechanics'  liens  upon  walls  and  chimneys  only  can- 
not be  enforced  by  levy  and  sale  after  substantial  additions 
have  been  made  by  others.  Mutilation  of  a  building  by  sell- 
ing its  parts  separately  is  not  a  method  of  either  law  or 
equity.®  Where  a  law  provides  that  mortgages  and  other  en- 
cumbrances created  prior  to  the  commencement  of  the  build- 
ing shall  have  priority  over  all  subsequent  builders'  liens  upon 
the  lands  and  upon  the  erections  thereon,  *'  except  such  as 
may  be  removable  as  between  landlord  and  tenant,"  it  was 
held  that  this  exception  only  applies  to  such  buildings  erected 
by  tenants  on  leased  lands  as  are  by  law  removable  as  be- 
tween landlord  and  tenant.^  In  another  case,  by  the  terms  of 
• 

1  Oswold  V.  Bnckholz,  18  Iowa,  600.        ^  Conrad  v.  Starr,  60  Iowa,  470. 
s  Smith  V.  Phelps,  68  Mo.  686.  •  Gaskill  v.  Davis,  61  Ga.  644. 

•  Seibel  v,  Siemon.  62  Mo.  870.  7  Heidelbach  v,  Jacob!,  28  N.  J.  Eq. 

«  Seibel  v.  Siemon,  72  Mo.  620.  644. 
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the  lease,  all  the  improvements  that  the  lessee  should  put  on 
the  premises  were  to  be  delivered  up  with  the  lot  to  the  lessor 
at  the  expiration  of  the  lease  ;  the  building  in  question  was 
erected  by  the  lessee  and  was  a  fixture ;  the  lien  of  the 
mechanic  who  erected  the  building  for  the  lessee  was  upon 
the  leasehold  estate,  and  no  more,  and  a  purchaser  at  a  sher- 
iffs sale  acquired  by  his  purchase  no  greater  estate  than  that 
of  which  the  tenant  was  possessed;  and,  as  the  latter  had  no 
right  to  remove  the  building,  the  former  acquired  none.^  But 
when  mechanics  and  material-men  who  perform  labor  upon 
and  furnish  materials  for  buildings  erected  by  lessees  upon 
leased  land,  and  have  a  lien  for  the  value  thereof,  and  a  right 
to  look  to  the  building,  they  may  have  an  injunction  to  re- 
strain a  subsequent  creditor  or  the  lessee  from  removing  the 
building  from  the  premises,  when  the  security  is  insufficient 
without  such  building.  Although  not  technically  waste,  the 
removal  would  be  in  the  nature  of  waste.^  The  complaint 
praying  an  injunction  should,  in  addition  to  the  allegation  of 
insufficiency  of  security,  aver  facts  showing  the  statutory 
right  on  the  part  of  the  claimant  to  a  Uen ;  otherwise  it  will 
be  denied.^ 

§  194.  Pre-emption  and  other  Rights. — Estates  and  interests 
of  the  most  minute  and  transient  character,  and  persons  own- 
ing claims  and  improvements  on  the  public  lands  of  the  United 
States,  whether  they  a(re  entitled  to  pre-emptions  thereon  or 
not,  are  embraced  within  the  meaning  of  a  law  securing  the 
lien  against  the  owner  ^^to  the  extent  of  his  right  and  interest 
in  the  premises."  The  court  said,  in  determining  whether 
improvements  made  upon  public  lands  are  subject  to  the  me- 
chanics' lien  law,  it  is  proper  to  inquire  whether  a  person  in 
possession  of,  and  entitled  to,  a  pre-emption  in  a  tract  of  pub- 
lic land,  has  such  an  estate  in  the  premises  as  to  secure  a  lien 
to  the  mechanic  for  erecting  buildings  thereon,  under  a  con- 
tract with  the  person  thus  in  possession.  We  are  clearly  of 
the  opinion  that  he  has.  The  legislature  has  wisely  seen  fit 
to  pass  a  variety  of  acts,  recognizing  and  affecting  the  interests 

1  Dutro  V.  Wilson,  5  Ohio  St.  101.  •  Quinn  v.  Mayor,  2  E.  D.   Smith 

s  Barber  v,  Reynolds,  83  Cal.  497.         (K.  Y.),  658. 
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in  these  possessions  of  the  occupants  of  the  public  lands.  The 
general  government  still  retains  the  title  to  a  great  proportion 
of  the  land  in  many  of  our  populous  and  wealthy  counties,  on 
which  are  permanent  improvements  of  great  intrinsic  value ; 
and  hence  the  necessity  of  passing  laws  adapted  to  property 
^<^^  thus  peculiarly  situated.  To  allow  a  class  of  persons  to  hold 
Jj^^^  and  enjoy  large  fortunes  beyond  the  reach  of  their  creditors 

W^&»  was  too  shocking  to  a  sense  of  justice  to  allow  it  to  pass  un- 

I J^^  noticed  by  the  legislature ;  and  consequently  it  has,  by  re* 

^^^  peated  acts,  treated  thefe  improvements  as  the  proper  subjects 

(N  of  ti'ansfer  and  ownership.     They  are  made  sufScient  consid- 

ei-ation  for  contracts  and  promises.  Lands  thus  owned  and 
occupied  are  treated  as  proper  subjects  for  actions  of  trespass 
and  ejectment ;  and  indeed  they  are  throughout  treated  as  the 
property  of  the  individual  possessing  them  ;  and  as  such  they 
are  subject  to  the  control  and  disposition  of  the  law,  so  far  as 
the  occupant  is  concerned,  as  much  as  if  he  owned  the  fee  ;  ex- 
cept, however,  that  no  disposition  can  be  made  of  them  so  as  to 
affect  in  any  way  a  title  which  may  be  derived  from  the  United 
States.  To  hold  that  mechanics  who  have  constructed  these 
improvements  have  no  lien  upon  them  for  their  labor  and  ma- 
terials, while  mechanics  in  all  other  parts  of  the  State  are 
secured  by  operation  of  law  upon  the  buildings  which  they 
erect,  would  be  attributing  to  the  legislature  a  partiality  and 
injustice  which  never  could  have  been  intended,  and  entirely 
at  war  with  the  policy  indicated  by  the  whole  course  of  legis- 
lation on  this  subject.  It  is  urged  as  a  reason  why  the  lien 
should  not  attach,  that  the  plaintiff  Qould  get  nothing  by  a  sale 
of  the  premises.  But  this  is  an  objection  which  comes  with 
but  an  ill  grace  from  a  defendant  for  whose  benefit  the  im- 
provements were  made,  and  who  is  in  the  enjoyment  of  them. 
But  this  objection  leads  still  further,  and  assumes  that  if  the 
party  should  pursue  his  ordinary  remedy,  and  obtain  a  general 
execution,  still  this  species  of  property  is  entirely  beyond  his 
reach.  This  is  not  so.  The  defendant  cannot,  after  having 
enriched  himself  at  the  expense  of  the  mechanic,  and  while 
he  is  in  the  open  and  avowed  possession  and  enjoyment  of 
property,  bid  defiance  to  the  process  of  the  courts  because  it  is 
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situated  on  the  public  lands.  His  mouth  is^  as  in  justice  it 
should  be,  for  ever  closed  against  such  an  objection.  If  it 
cannot  be  sold  because  it  i^  of  no  value,  or  if  the  plaintiff 
choose  to  bid  it  in  at  his  own  risk,  he  alone  has  a  right  to  com- 
plain. The  purchaser  under  a  legal  sale  acquires  all  the 
rights,  whatever  they  are^  the  entire  estate,  whatever  it  is, 
which  the  defendant  has  in  the  premises,  to  just  the  same 
extent  that  he  would  by  a  voluntary  purchase  from  the  party, 
and  the  purchaser  may  bring  ejectment  to  recover  the  posses- 
sion ;  and  the  defendant  would  be  estopped  to  deny  that  he 
bad  title,  as  completely  as  he  would  be  if  the  proceedings 
were  upon  a  mortgage  which  he  had  executed  on  the  premises.^ 
~  §  196.  Dower. — A  widow's  dower  is  not  affected  by  the  lien 
of  the  mechanic.  She  is  entitled  to  dower  in  all  the  real  estate 
of  which  her  husband  was  seised  during  coverture,  unless  she 
has  released  it  in  the  form  prescribed  by  law,  except  where  a 
lien  is  created  for  the  purchase-money  at  the  time  the  husband 
became  seised.^  Mechanics  are  bound  to  know  dower  will 
attach,  and,  on  the  death  of  the  husband,  vest  in  the  widow. 
This  is  a  risk  they  choose  to  run.  They  can  protect  themselves 
against  this  hazard,  but  the  wife  must  be  passive.*  Where 
there  are  two  inconsistent  statutes,  —  one  giving  a  mechanic  a 
lien  to  the  extent  of  the  work  done,  the  other  giving  the  wife 
dower  in  all  her  husband's  real  estate,  —  the  difficulty  must  be 
solved  by  the  application  of  general  principles.  A  house 
erected  upon  land  by  the  owner  is  real  estate.  The  wife's 
dower  is  a  favorite  of  the  law,  not  resting  in  contract,  but  re- 
sulting from  the  marriage  relation.  Hers  is  the  elder  lien.* 
In  another  case  it  was  held  that,  although  a  lien  law  enacted 
that  the  lien  "  shall  relate  to  the  time  when  the  work  upon 
said  buildings  began,"  &c.,  "  and  shall  have  priority  over 
all  liens  suffered  or  created  thereafter,"  &c.,  that  a  wife's  in- 
choate interest  is  not  a  lien  upon,  but  an  estate  in,  the 
real  estate  of  her  husband,  and  the  liens  of  mechanics  or 
other  persons  are  not  entitled  to  priority  over  her  right. 

1  Turnej  v.  Saunders,  5  HI.  627.  «  Gove  v.  Gather,  28  III.  634 ;  Van 

«  Shaeffer  v.  Weed,  8  111.  611.  Vrouker  ».  Eastern,  7  Met.  162. 

«  Biahop  V.  Boyle,  0  Ind.  169. 
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Thb  right  she  caa  mortgage,  and  the  mortgage  of  such 
inchoate  interest  will  have  priority  over  mechanics*  liens.\ 
The  mechanics'  lien  must  accrue  after  the  employer's  mar- 
riage,  to  give  priority  to  the  widow.*  For,  where  a  house 
was  commenced  before  its  purchase  by  a  husband,  he  never 
bad  any  right  to  it  unencumbered  by  the  lien ;  and  his  wife, 
whose  right  is  consequential  merely,  can  have  no  better  and 
broader  title  in  the  house  than  the  husband.^  Nor  is  she 
dowable  of  improvements  made  by  a  purchaser  at  the  sale 
to  satisfy  the  lien.^  A  sale  under  a  mechanics'  lien,  ^hich 
attached  before  the  execution  of  a  deed  of  trust,  will  re- 
vive dower,  the  deed  being  defeated  thereby,  although  the 
wife  had  joined  in  the  deed  of  trust.^  A  widow  is  not  a 
proper  party  to  a  proceeding  for  a  mechanics'  lien,  where 
her  only  interest  is  her  dower  in  the  premises.^ 

§  196.  Zden  attaobes  to  Proceeds  of  Sale^ — When  property  is 
the  subject  of  lien  which  has  attached,  a  sale  of  the  same  under 
order  of  court  does  not  affect  the  rights  of  mechanics,  other 
than  to  transfer  the  lien  to  the  proceeds,  with  a  right  to  pay- 
ment therefrom.  Judicial  sales  will  be  more  easily  and  ad- 
vantageously effected,  when  it  is  understood  that  the  property 
is  freed  from  liens  in  the  hands  of  purchaser,  and  when  they 
are  not  bound  to  look  to  the  application  of  the  proceeds  of 
sale  J  So  a  claim  to  perpetuate  the  lien  of  a  mechanic  or  mate- 
rial^man,  if  within  time  in  other  respects,  may  undoubtedly  be 
well  filed  after  a  judicial  sale  of  the  premises.  Where  the 
purchase-money  is  substituted  for  the  land,  there  is  no  reason 
why  the  lien  should  not  attach  itself  to  it,  as  it  would  to  the 
land  in  the  hands  of  the  purchaser,  were  it  liable  to  the  charge.^ 
To  the  same  effect  in  another  case,  where  the  property  was 
sold  at  sheriffs  sale  before  the  expiration  of  the  time  allowed 
by  law  for  filing  a  lien,  the  claim  was  allowed  to  be  made 
upon  the  fund,  with  the  t^me  effect  as  it  could  have  been 

1  Mark  v.  Murphy,  76  Ind.  534.  «  Shaeffer  v.  Weed,  8  HI  611. 

>  Pifer  V.  Ward,  8  Blackf.  (Ind. )  262.         ?  Werth  v.  Werth,  2  Rawle  (Peon.), 

'  NazarethL.&B.  Institute  V.Lowe,  161. 
1  B.  Mon.  (Ky.)  268.  >  Burt  v.  Kurtz,  6  Rawle  (Penn.), 

«  Gove  V.  Gather,  23  m.  6d4.  24S. 
•Id. 
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made  against  the  building,  if  the  claim  had  been  entered  of 
record  before  its  sale.*  So  a  statute  which  provided  that 
"  whenever  any  house  and  lot,  subject  to  encumbrances,  shall 
be  sold  by  authority  of  any  process  of  any  court,  the  same 
shall  pass  to  the  purchaser  free  from  such  encumbrance,  which 
encumbrance  shall  attach  to  the  proceeds  in  the  hands  of  the 
officer  making  it,"  discharges  the  property  from  mechanics* 
liens,  and  the  mechanic  must  look  to  the  proceeds  for  satisfac- 
tion of  the  lien,  instead  of  to  the  premises ;  and  this,  although 
a  purchaser  buys  at  such  sale,  with  notice  of  the  lien.^  Again, 
where  the  law  gives  *'  the  lien  against  the  land  upon  which 
the  work  is  done,"  and  provides  "  for  the  application  of  the 
proceeds  of  sale  according  to  the  rights  and  liens  of  the  re- 
spective parties,"  when  work  is  done  or  materials  furnished 
they  become  a  part  of  the  land,  and,  together  with,  the  ground 
upon  which  the  improvement  is  made,  form  one  entire  thing ; 
that  is,  real  estate,  which  may  be  sold,  the  value  evolved  into 
money,  and  the  money  applied  according  to  the  rights  of  all 
parties  in  interest  before  the  court.  The  lien  created  by  this 
law  is  not  against  the  specific  thing  furnished,  nor  necessarily 
against  the  interest  alone  in  the  land  of  the  party  for  whom 
they  are  furnished,  but  against  the  land,  and  should  be  satis- 
fied (fat  of  the  same  in  any  manner  consistent  with  the  statute 
and  the  principles  of  equity.^  So,  on  foreclosure  of  mortgage, 
surplus  moneys  take  the  place  of  land,  and  are  subject  to 
liens ;  *  and  a  balance  in  court  on  sale  of  lessee's  interest  in 
land  and  buildings  is  liable  to  lien  of  mechanic.^  So,  when 
a  lieu  has  been  discharged  by  payment  of  the  full  amount  in 
court,  the  claimant  has  the  right  to  proceed  against  the  same 
as  if  it  was  the  property.^ 

§  197.  Sale  of  Entire  Itotate. — The  power  of  a  court  of  equity 
to  order  a  sale  of  the  entire  premises  on  a  foreclosure  of  mort- 
gage, where  there  are  subsequent  liens,  results  necessarily 

1  Yearsley  v.  Flanigen,  22  Penn.  *  Matthews  v,  Duryee,  17  Abb.  Pr. 
St.  489 ;  Barnes's  Appeal,  46  Penn.  St.     (N.  Y.)  256.       • 

350 ;    Glenn  v.  Coleman,  3  B.  Mon.  *  Robson's  Appeal,  62  Penn.  406. 

(Ky.)  133.  ^  McMurray  v.  Hutcheson,  68  How. 

2  Durham  v.  Mayo.  32  Ga.  192.  Pr.  (N.  Y.)  210. 
«  Steigleman  v.  McBride,  17  lU.  300. 
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from  the  nature  of  the  power  exercised  by  it,  namely,  that  the 
court  in  making  the  order  is  to  take  into  consideration  all  the 
liens  which  exist  subsequent  to  that  of  the  mortgage  itself. 
As  these  liens  are  all  cut  off  by  the  sale,  they  must  be  protect- 
ed by  the  court  which  orders  the  sale,  or  they  are  lost.  Hence 
arises  the  necessity  of  making  all  the  holders  of  liens  of  a  date 
later  than  that  of  the  mortgage,  parties  to  a  foreclosure  suit. 
The  equities  of  all  such  parties  are  as  much  before  the  court, 
and  as  much  the  objects  of  its  care,  as  those  of  the  owner  of 
the  mortgage  primarily  to  be  foreclosed..  The  court  cannot, 
of  course,  content  itself  with  giving  such  directions  as  will 
certainly  produce  satisfaction  of  the  mortgage,  without  regard 
to  its  effect  upon  those  which  are  subsequent;  but  should 
make  such  an  order  as,  while  it  fully  maintains  the  priority 
of  the  mortgage,  will  best  protect  the  rights  and  preserve  the 
equities  of  all.  There  is  no  doubt  of  the  power  of  the  court 
to  order  a  sale  of  the  whole  premises,  with  a  view,  not  to  the 
satisfaction  of  the  mortgage,  but  to  the  better  protection  of 
the  subsequent  liens ;  and  this  power  might  as  well  be  exer- 
cised after  the  sale  of  enough  to  satisfy  the  primary  lien  as 
before,  so  long  as  the  parties  and  the  subject-matter  of  the 
action  remain  before  and  under  the  jurisdiction  of  the  court. 
Nor  is  it  necessary  that  the  claims  of  the  mechanics  and  ma- 
terial-men should  have  been  reduced  to  judgments ;  their 
inchoate  rights  after  claim  filed  are  sufficient  to  entitle  them 
to  such  protection.  Whether  the  court  ordering  the  sale  of 
foreclosure  has  power  or  not  finally  to  adjudicate  upon  the 
claims  of  the  mechanics,  it  is  its  duty  to  see  that  the  lien,  if 
established,  shall  not  have  been  defeated  by  a  withdrawal  of 
the  fund,  and  for  this  purpose  it  may  inquire  so  far  as  neces- 
sary to  ascertain  that  the  claim  is  not  wholly  groundless. 
Where,  therefore,  it  was  questionable  whether  a  lien  claimed 
by  a  mechanic  upon  several  lots  and  buildings,  subject  to  a 
prior  mortgage,  attached  for  the  whole  amount  to  every  part 
of  the  premises,  or  only  for  a  distributive  portion  to  each  of 
them,  and  the  greater  part,  enough  to  pay  the  mortgapre,  had 
been  sold,  leaving  it  doubtful  if  the  remainder  were  sufficient 
to  satisfy  the  whole  claim,  it  was  competent  and  proper  to 
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make  a  supplementary  order  for  the  sale  of  the  remainder, 
and  to  bold  the  proceeds  to  abide  the  adjudication  of  the 

§  198.  Proceeds  in  Case  of  Private  Sale. —  Not  only  in  cases 
of  judicial  sales,  but  whenever  it  is  necessary,  courts  will 
treat  the  proceeds  of  sale  of  property  the  same  as  property. 
For  example,  where  a  building  had  been  wrongfully  severed 
from  the  freehold  and  sold  for  cash,  the  lien  attached  to  the 
proceeds ;  because,  had  the  property  not  been  sold,  but  re^ 
mained  upou  the  premises,  the  prior  lien  of  the  mechanic  upon 
it,  to  the  extent  of  its  value,  would  be  undoubted.  It  having 
been  sold  and  converted  into  money,  in  violation  of  this  prior 
right,  the  relief  should  be  to  award  the  money  realized  from 
its  sale.  A  court  of  equity  cannot  allow  rights  to  be  thus 
destroyed  by  the  wrongful  act  of  one  who  is  substantially 
claiming  to  have  converted  the  property  of  another  into 
money  which  he  may  claim  as  his  own;^  So,  a  claim  duly 
filed  for  lien  on  machinery  having  been  stricken  ofif  by  agree- 
ment, to  enable  the  whole  property,  consisting  of  the  factory 
and  all  the  machinery  in  it,  to  be  sold  en  masse  by  order  of  a 
court  of  chancery,  free  from  all  encumbrances,  with  notice  of 
the  claim  of  the  lien  to  the  trustee  at  the  time  of  sale,  the  me- 
chanic has  a  right  to  demand  satisfaction  of  his  claim  out  of 
the  proceeds  of  sale.  The  fact  that  the  whole  property,  in- 
cluding the  machinery,  was  sold  tn  musser  for  a  gross  sum,  is 
not  a  fatal  objection  to  the  claim  of  lien.  The  relative  value 
of  the  machinery  may  be  ascertained  by  proof  on  the  subject 
before  an  auditor  or  master  in  chancery.^ 

1  Livingston  r.Mlldrum,  6  Smith  (19  »  Well*  v.  Canton  Co.,  3  Md.  284; 
N.  T.),  440.  reversing  Jones  v.  Hancock,  1  Md.  Cti. 

^   Gaty  V,  Casey,  16  lU.  189.  D.  187. 
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CHAPTER  XVn. 

ABBA  OF  LAND  SUBJECT  TO  lilBK. 

§  199.  Land  as  weU  m  BnUding  subject  to  Idon.  —  The  lien 
of  the  mechanic  arising  out  of  his  right  to  be  paid  by  a 
q>ecific  appropriation  of  the  building  itself,  the  land  on  which 
it  is  erected  has  always,  from  necessity,  when  owned  by  the 
employer,  been  subjected  as  well  to  its  payment.  Such  has 
been  the  construction  even  where  there  was  no  express  statu- 
tory waiTant  for  charging  the  land.  Under  an  early  law,  "  all 
and  every  dwelling-house  or  other  building  shall  be  subject  to 
the  payment  of  the  debts  contracted  for,  or  by  reason  of  any 
work  done  or  materials  found,''  &c.  Without  alluding  to  the 
land,  it  was  held  to  be  obvious  that  a  claim  to  charge  the  land 
on  which  they  were  erected  must  be  determined  on  a  sound 
construction  of  the  act,  and  on  established  principles  of  law. 
There  could  be  no  question  as  to  the  view  of  the  legislature, 
which  certainly  was  to  give  the  lien  creditors  every  advantage 
arising  from  the  house  or  building,  as  a  fund  for  the  payment 
of  their  demands.  The  project  of  selling  the  house  without  the 
lot  would  in  a  great  degree,  if  not  entirely,  destroy  the  fund 
provided  by  the  legislature.  The  security  and  preference  given 
to  them  would  be  a  shadow  instead  of  a  substance.  The  titles 
to  real  property  would  be  infinitely  perplexed  by  one  person 
owning  the  house  and  another  the  lot.  In  case  the  house  only 
were  sold,  the  purchaser  would  have  no  right  to  a  foot  of  the 
adjacent  or  surrounding  ground,  and  the  owner  might  build 
against  his  doors  and  windows.  It  would  be  impossible  to 
trace  all  the  mischiefs  resulting  from  such  a  proceeding.  Upon 
general  principles  of  law,  the  lien  creditors  have  a  right  to  sell 
both  house  and  lot.    A  grant  of  the  profits  of  land  is  a  grant 
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of  the  land.  So  a  grant  of  a  house  is  a  grant  of  the  lot 
and  curtilage.  Upon  this  principle,  a  lien  on  the  house  is 
a  legislative  grant  of  both  house  and  lot  to  the  lienor.  When 
a  man  grants  to  another  a  lien  or  mortgage  on  his  house, 
it  is  in  law  a  lien  or  mortgage  on  the  lot  also.^  Subsequent 
statutes  have  provided  in  express  terms  that  the  lien  should 
extend  to  the  land.  But  in  such  cases  as  "  where  the  court 
shall  direct  the  house  and  the  interest  of  the  employer  in  the 
lot  to  be  sold,"  &c.,  it  does  not  intend  that  the  house  shall 
be  sold  irrespective  of  the  employer's  interest  in  it  and  in  the 
lot,  and  therefore  there  can  be  no  separate  sale  of  the  house.* 
So  where  a  statute  provided  that  "  the  right,  tide,  and  interest 
of  the  person  owning  such  house  in  and  to  the  land  upon 
which  the  same  is  situated,"  &c.,  it  was  said  that  in  all  ordinary 
cases  of  liens  arising  in  the  construction  of  a  building,  it  would 
be  mockery  to  turn  the  claimant  over  to  a  sale  of  the  mere 
building,  without  the  right  to  enter  upon  or  occupy  the  soil. 
The  general  rule  of  law  is,  that  the  sale  of  the  building  is  the 
sale  of  the  possession,  and  carries  with  it  the  whole  right  of  the 
judgment  debtor,  whatever  it  may  be,  in  the  premises.*  Ac- 
cordingly it  is  improper,  in  a  decree  for  the  sale  of  property  to 
satisfy  a  mechanics'  lien,  to  direct  a  sale  of  the  building  with- 
out the  ground  on  which  it  stands,  though  the  mechanic  may, 
in  the  first  place,  be  payable  out  of  the  fund  from  the  improve- 
metits  as  against  a  mortgagee.*  But  if  "  the  lien  for  the  things 
aforesaid  or  work  shall  attach  to  the  buildings,  erections,  or 
improvements  for  which  they  were  furnished  or  the  work 
was  done,  in  preference  to  any  prior  lien,  &c.,  upon  the  land, 
&c.,  and  any  person  enforcing  such  lien  may  have  such 
building,  erection,  or  improvement  sold  under  execution,  and 
the  purchaser  may  remove  the  same  within  a  reasonable  time 
thereafter,'*  it  has  been  decided  not  to  authorize  the  sale  of  the 
land.^  And  where  a  lien  law  gave  "  mechanics  and  others,  for 
work  and  labor  or  materials  furnished  for  the  construction  or 

1  Browne    v.     Smith,     2   Browne         «  Dean   v.    Pjncheon,  3  Chandler 
(Penn.),    229;     Olympic    Theatre,    2    (Wis.).  S- 

Browne  (Penn.),  276.  *  N.  Prea.  Church    of  Chicago  v. 

2  Fetter  v,  Wilson,  12  B.  Mon.  (Ky.)    Jevne,  82  111.  214. 

01.  A  Samuels  r.  Shelton,  48  Mo.  444. 
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repairing  of  any  building,  wharf,  or  superstructure,"  a  lien 
upon  such  building,  wharf,  or  superstructure,  for  the  work, 
&c.,  and  also  gave  a  lien  upon  ^^  the  land,  if  at  the  time  the 
land  belonged  to  the  person  who  caused  the  superstructure 
to  be  erected,"  the  first  clause  created  a  lien  upon  the  super- 
structure itself,  as  distinct  fn)m  the  land,  and  the  second  a 
lien  upon  the  land  when  the  same  was  owned  by  the  person 
who  caused  the  superstructure  to  be  erected.^ 

§  200.  Land  neoesaary  for  Convenient  Uae  of  Building.  —  The 
general  aim  has  been  to  include,  as  subject  to  the  lien,  that 
extent  of  ground,  and  no  more,  which  under  all  the  circum- 
stances is  reasonably  proper  and  necessary  for  the  enjoyment 
of  the  particular  building.  This  is  just  to  the  mechanic,  and 
also  most  fur  the  interest  of  the  owner;  for  if  the  estate  of 
the  latter  must  be  subjected  to  sale  in  order  to  satisfy  the  lien, 
he  is  largely  concerned  that  the  property  should  bring  its  full 
value,  which  would  be  frustrated,  unless  offered  under  such 
terms  that  a  bidder  might  beneficially  enjoy  his  purchase. 
Accordingly  it  has  been  decided,  even  where  the  statute  is 
silent,  except  giving  the  lien  against  "  the  building,"  that  it 
extends  to  the  ground  necessary  to  the  proper  occupation  and 
enjoyment  of  the  house,  according  to  the  intention  and  design 
of  the  owner  at  the  time  of  its  commencement,  but  not  beyond 
these  limits.^  So  if  there  shall  be  a  lien  on  the  building, 
"  with  the  land  on  which  the  same  may  stand,"  to  construe 
such  a  statute  literally  and  strictly  would  render  the  lien  use- 
less. There  can  be  no  value  in  a  building  to  which  there  is 
no  access,  or  which  cannot  be  used  conveniently ;  and  it  there- 
fore embraces,  not  only  the  land  covered  by  the  building,  but 
also  the  land  about  the  buildings,  used  with  it,  and  necessaiy 
or  reasonably  ponvenient  for  its  use.  In  cities,  the  building 
lot  attached  to  the  house  is  unquestionably  intended  ;  in  coun- 
try villages,  lots  are  generally  larger,  but  equally  necessary 
for  the  reasonable  enjoyment  of  the  various  structures  erected 
upon  them,  and  an  acre  in  such  villages  is  not  unreasonable.' 

1  McGreaiy  v.  Osborne,  9  Cal.  110.  >  Bank  of  Charleston  v.  Curtiss,  18 

*  Pennock   v.    Hoorer,    6    Rawle    Conn.  842. 
(Penn.),  291. 

22 
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The  ^^  lot  of  land  *'  to  which  the  lien  attaches  in  towns,  means 
the  lot  as  bounded  and  described  on  the  plats,  or  as  sub- 
divided and  bounded  by  conveyances  of  the  owners,  or  by 
other  acts  done  by  them  for  that  purpose.^  Where  the  lien 
is  given  against  the  ^^  interest  of  the  owner  in  the  lot  or  land 
on  which  the  building  stands,"  the  lien  attaches  to  the  whole 
lot  or  subdivision  of  land  upon  which  the  building  is  erected, 
and  not  merely  to  the  ground  covered  by  it.*  Where  there 
was  an  act  giving  to  '^  all  persons  employed  on  steamboats  an 
exclusive  lien  on  the  steamboat  against  the  owner  for  their 
wages,"  and  subsequently  an  act  was  passed  declaring  that 
"  all  the  provisions  of  the  above  act  shall  apply  to  steam  saw* 
mills,"  the  lien  of  the  latter  act  does  not  attach  to  all  the 
land  that  may  be  in  a  tract  on  which  a  mill  stands,  but  only 
to  the  land  on  which  the  mill  actually  stands,  and  whatever 
else  may  be  necessary  for  its  successful  operation.*  So,  where 
a  lien  is  given  upon  the  building  and  the  ^^  lot  of  land  upon 
which  the  same  shall  stand,"  it  ia*  not  meant  merely  the 
ground  covered  by  the  building  ;  nor  does  it  necessarily  con- 
fine the  lien  to  the  particular  lot,  as  known  on  the  town  plat, 
on  which  the  building  stands.  On  the  contrary,  where  two 
adjacent  town  lots  are  used  without  any  actual  division 
between  them  as  one  mill  lot,  a  part  of  the  buildings  and 
machinery  being  upon  one,  and  a  part  upon  the  other,  the  lien 
extends  to  both  lots,  though  the  precise  spot  where  the  work 
was  done  may  be  within  the  limits  of  one  of  them.  And 
the  case  is  the  same  whenever  two  or  more  adjacent  lots  are 
thrown  into  one  lot,  the  ideal  lines  of  division  being  disre* 
garded,  and  used  for  a  common  purpose,  whatever  that  pur- 
pose may  be.*  So  where  the  builder  "  shall  have  a  lien  upon 
such  building  or  structure,  and  upon  the  interest  of  the  owner 
thereof  in  the  lot  of  land  upon  which  the  same  is  situated,"  it 
was  held  to  include  several  adjoining  lots  enclosed  by  a  com- 
mon fence  and  used  and  controlled  by  the  owner  of  the  build- 
ing for  one  common  and  avowed  purpose,  though  as  to  some  he 

1  Fitzgerald  v.  Thomas.  62  Mo.  499.  <  Findlay  v.  Roberta,  19  Ga.  163. 

^  Citj  of  CrawfordsTille  v,  B&rr,  65        *  Choteau  v.  ThompBon,  2  Oliio  St 
Ind.  867.  114. 
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was  not  the  absolute  owner.^  Similarly,  where  the  mechanic 
"  shall  have  a  lien  to  secure  the  payment  of  the  same  upon  such 
house  or  building,  and  the  lot  of  land  on  which  the  same 
stands,'"  &c.,  a  mechanics'  lien  carries  with  it  such  right  to  the 
land  on  which  the  building  stands  and  which  is  appurtenant  to 
it,  as  is  reasonably  necessary  to  enable  the  party  holding  the 
lien  to  hold,  appropriate,  and  use  the  building  for  all  the  legiti- 
mate purposes  to  which  it  may  be  put  in  order  to  render  it  avail- 
able as  property,  in  its  full  value  and  usefulness.^  In  another 
case  where  the  law  provided  for  a  lien  on  "  the  building  and 
the  land  on  which  it  was  erected,"  it  was  decided  to  extend  to 
so  much  of  the  tract  of  land  on  which  the  house  was  built  as, 
with  the  house,  would  be  required  to  discharge  it.^  The  court 
will  not  impair  the  security  of  lien  by  limiting  the  operation 
of  the  judgment  to  any  particular  part  of  the  premises  to 
which  the  lien  attached,  or  by  exempting,  upon  any  terms  or 
conditions,  any  part  from  the  operation  of  the  judgment,  un- 
less upon  a  state  of  facts  establishing  a  high  degree  of  equity 
on  the  part  of  the  owner.*  As  where  the  lien  extends  to  the 
"lot  or  tract  of  land  "  on  which  the  erections  are  made,  it 
was  held  no  error  in  making  a  decree  in  respect  to  the  erec- 
tion of  two  buildings  on  a  United  States  survey  of  four  hun- 
dred acres,  to  include  the  whole  amount.*  But  if  the  lien 
extends  "  to  a  convenient  space  around  the  building,  not 
exceeding  two  acres,"  &c.,  a  judgment  condemning  more 
than  that  amount  is  erroneous,  and  should  be  modified.^ 
Where  it  is  the  duty  of  the  court  to  find  the  quantity  of  land 
which  may  be  required  for  convenient  use,  and  there  was  no 
allegation  or  evidence  on  the  point,  it  was  held  that  a  judg- 
ment of  the  court,  finding  that  the  whole  of  defendant's  land 
was  required  for  convenient  use,  was  erroneous,  as  not  within 
the  issues  J 

§  201.  Curtilage,   &c.  —  Sometimes  the  lien  is  expressly 

1  Ex  parte  Davis,  9  Rich.  (S.  C.)         *  Paine  v,  Bonney,  4  E.  D.  Smith 

204.  (N.Y.),784. 

s  Roby  V,  Corporation  of  Univenity        «  Nat.  Stock  Yards  v.  O'ReiUy,  86 

of  Vermont,  80  Vt.  664.  HI.  647. 

*  Vandyne  v.  Van  Ness,  1  Halst         «  White  v,  Chaffin,  82  Ark.  74. 
Ch.  (N.  J.)  486.  Y  Qreen  v.  Chandler,  64  Cal.  626. 
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declared  to  extend  ^^  to  the  lot  or  curtilage  **  on  which  the 
building  is  erected.  A  curtilage  seems  to  connect  itself  with 
buildings  or  messuages,  and  means  the  grounds  which  prop* 
erly  appertain  to  them,  whether  they  be  enclosed  within  a 
certain  number  of  feet  square  in  a  city,  or  whether  they  are 
enclosed  within  the  court,  grounds,  or  park  attached  to  and 
appertaining  to  a  country  seat,  or  whether  the  contents  be 
two,  ten,  or  one  hundred  acres.  The  question  is  in  such  cases 
not  so  much  the  size  of  the  curtilage,  as  whether  it  is  and  al- 
ways has  been,  considered,  treated,  and  known  as  one  entire 
parcel,  lying  together,  sold  together,  surveyed  together,  occu- 
pied together  by  its  different  owners,  its  metes  and  bounds 
known  to  all,  and  always  recognized  and  treated  as  connect- 
ing itself  immediately  with  a  farming,  a  manufacturing,  a 
pleasure,  or  other  establishment.  The  word  ^*  lot  *'  is  perhaps 
still  more  indefinite  in  its  dimensions.  Its  proper  meaning, 
when  applied  to  real  estate,  is  a  portion  of  land  that  has  been 
set  off  or  allotted,  whether  great  or  small ;  but  in  common  use 
it  means  simply  a  piece,  parcel,  or  tract  of  land,  without  re- 
gard to  size.  It  does  not  necessarily  connect  itself  with  build- 
ings. It  may  be  a  small  or  a  large  tract.  Here,  too,  the  question 
is  not  so  much  the  size  of  the  lot  or  parcel  of  land,  as  whether  it 
is  one  single  parcel  lying  together,  known  as  one  tract,  bought 
and  sold  as  such,  and  as  being  the  tract,  lot,  or  parcel  of  land 
which  the  parties  naturally  understood  as  that  which  would 
appertain  to  or  be  connected  with  the  building  or  buildings 
after  they  should  be  erected.  So  that,  where  a  lien  claim  de- 
scribed the  property  as  the  Phoenix  Mill,  together  with  the  lot 
and  curtilage  whereon  the  same  stood,  which  was  designated 
as  "  all  that  tract  of  land  known  as  the  Phoenix  Mill  property,** 
and  was  described  by  metes  and  bounds ;  the  number  of  acres 
appearing  by  the  evidence  to  be  fifty-three  ;  there  were,  besides 
the  mill,  two  dwelling-houses  on  the  tract,  which  were  usually 
occupied  by  persons  employed  about  the  mill ;  with  one  house 
was  enclosed  seven  acres  of  land ;  the  residue  of  the  land  was 
unenclosed  ;  for  thirty  years  the  whole  had  been  known  and 
conveyed  as  one  property,  — it  was  held  that  the  whole  tract 
was  properly  included  in  the  lot  and  curtilage  whereon  the 
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building  was  erected,  and  was  liable  to  the  lien.^  In  this  same 
case,  on  appeal,  it  was  said  that  a  curtilage  is  a  piece  of 
ground  within  the  common  enclosure  belonging  to  a  dweUing- 
house,  and  enjoyed  with  it,  for  its  more  convenient  occupation. 
But  it  does  not  hence  follow,  if  the  land-owner,  on  whose  estate 
there  is  a  lien  claim,  has  only  an  outside  fence  around  a  farm 
of  one  hundred  acres,  that  the  whole  ground  enclosed  is,  ex  vi 
termini^  a  curtilage  within  the  intent  of  the  statute.  The  lot 
or  curtilage  should  be  limited  to  so  much  land  as  is  necessary 
for  the  convenient  and  beneficial  enjoyment  of  the  building.^ 
In  a  subsequent  case  in  the  same  State,  it  has  been  held  that 
the  limitation  of  ^^  the  curtilage  to  half  an  acre,**  contained  in 
a  lien  law,  applies  to  the  case  where  there  has  been  -no  desig- 
nation of  the  curtilage  by  the  owner,  and  where  the  means  of 
designation  by  map  do  not  exist,  and  the  lien  claimant  is  left 
to  designate  the  curtilage.^ 

§  202.  Apportenances,  &o.  —  Where  a  statute  provides  as 
follows  :  "  Any  person  who  shall,  by  contract  with  the  owner 
of  any  piece  of  land  or  town  lot,  furnish  labor  or  materials  for 
erecting  or  repairing  any  building  on  such  land  or  lot,  shall 
have  a  lien  upon  the  whole  tract  of  land  or  town^lot,"  a 
mechanics'  lien  only  extends  to  the  appurtenances  upon  the 
premises  sought  to  be  subjected  to  it.  Where  the  appurte- 
nance is  in  the  street,  and  not  upon  the  lot,  as  a  vault  under 
a  sidewalk  adjacent  and  appurtenant  to  the  building,  the  lien 
does  not  reach  it.^  The  lien  should  be  ^^  upon  the  building 
and  appurtenances."  This  is  not  only  in  accordance  with  the 
principles  of  justice  and  equity,  but  necessary,  in  order  to  give 
the  full  benefits  intended.  For  the  main  building  must  be 
presumed  to  share  in  the  benefit  of  improvements  on  its  ap- 
purtenances, and  if  the  lien  for  labor  performed  upon  them 
were  confined  exclusively  to  them,  it  would  often  prove  only 
an  inadequate  but  totally  useless  remedy,  since  the  ownership 
of  the  appurtenances,  without  the  building  to  which  they  were 
appurtenant,  would  in  many,  if  not  most  cases,  be  of  no  value, 

1  Edwards  v.  Derrickson,  4  Dutch.         »  Gerard  ».  Birch,  28  N.  J.  Eq.  817. 
(N.  J.)  39.  «  Parmelee  v,  Hambieton,  19   III. 

^  Derrickaon  v.  Edwards,  5  Dutch.  61&. 
(N.  J.)  46S. 
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and  vice  versa}  Where  the  lien  law  read  that  "  every  dwell- 
iug-bouse  or  other  building,  in  the  construction  of  which  any 
person  shall  have  a  claim  for  materials  furnished,  &c.,  shall, 
with  the  land  on  which  the  same  may  stand,  be  subject  to  tlie 
payment  of  such  claim,  and  the  said  claim  shall  be  a  lien  on  such 
land  and  building  and  appurtenances/'  &c.,  and  a  block  of 
buildings,  comprising  several  dwelling-houses,  is  erected  upon 
a  single  lot,  and  work  is  done  upon  it  as  a  whole,  under  one  en- 
tire contract,  the  builder's  lien  extends,  as  a  single  lien,  to  the 
whole  block.^  If  the  law  declare  that  ^^  the  lien  shall  extend 
to  the  lot  on  which  the  building  stands,  and  so  much  of  the 
adjacent  ground  of  the  owner  as  may  be  necessary  for  the 
purposes  of  the  building/'  and,  again,  that  ^^  its  boundaries 
shall  include  the  ground  necessary  for  the  convenient  use  of 
such  building  for  the  purpose  for  which  it  is  designed,"  and  a 
stable,  yard,  and  original  house  are  all  intended  by  the  owner 
as  parts  of  one  tenement,  then  they  indicate  *'  the  ground  " 
covered  by  the  lien,  and  the  houses  go  with  the  ground.  Ac- 
cording to  this  very  reasonable  doctrine,  each  of  all  the  build- 
ings erected  as  one  tenement  and  appurtenances  is  liable  for 
the  work  done  on  the  others.  All  the  property  was  intended 
to  be  improved  by  each  building,  and  all  are  subject  to  the 
lien.  This  does  not  make  it  necessary  that  the  lien  for  every 
sort  of  building  shall  cover  all  the  land  on  a  portion  of  which 
it  is  erected.  It  may  be  a  mill,  or  one  of  several  barns  on  a 
very  large  tract,  or  a  factory  or  warehouse  on  one  side  of  it. 
Such  buildings  may  be  entirely  independent  of  the  general 
purposes  of  the  other  buildings,  and  capable  of  complete  sep- 
aration without  injury.  The  only  objection  to  this  view  is  the 
extension  of  the  lien  to  property  on  which  the  mechanic  or  ma- 
terial-man has  expended  nothing.  But  plainly  this  is  allowed 
by  the  law  when  it  is  extended  to  any  ground  not  covered  by 
the  building.  It  is  extended  to  the  marble-mason,  who  puts 
up  the  front  without  touching  any  of  the  back  buildings. 
When  the  ground  and  the  several  houses  erected  on  it  ai-e 
designed  for  a  united  enjoyment,  the  law  treats  them  as  a 
unit  in  relation  to  the  liens  which  it  gives.    Upon  this  princi- 

1  Carpenter  v.  Leonard,  5  Minn.  156.         «  Brabazon  r.  AUen,  41  Conn.  861. 
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pie  liens  are  given  on  whole  lots  and  all  their  improvements 
when  streets  are  opened  and  sidewalks  and  cart- ways  paved 
for  the  common  benefit,  even  though  the  lots  may  extend  back 
to  the  other  streets.  And  so  it  is  in  Holland  and  other  coun- 
tries,  'where  liens  are  given  for  the  repair  of  dykes  to  shut  out 
the  ocean,  and  ditches  to  drain  the  country  :  they  are  liens  on 
all  the  properties,  adjoining  the  work  or  not,  that  are  benefited 
by  it.^  Under  the  statute  last  quoted,  the  lien  for  a  new  wing 
added  to  an  old  building  will  extend  to  the  whole.*  So  a 
kitchen  is  an  erection  which  will  authorize  the  filing  of  a  me- 
chanics' claim,  and  the  lien  will  extend  to  the  main  building 
to  which  the  kitchen  is  attached.*  Again,  a  claim  filed  upon 
a  building  fronting  on  a  back  street,  the  back  part  of  a  large 
hotel  fronting  on  another  street,  is  entitled  to  payment  out  of 
the  fund  raised  by  the  sale  of  the  whole  building.*  So,  if  the 
lien  be  reserved  on  the  employer's  interest  in  the  entire  house, 
the  liens  of  the  contributors  to  the  rear  improvements  extend 
to  and  include  the  interest  of  the  employer  in  the  front  build- 
ing.^ And  where  a  chimney-stack  is  erected  in  buildings  used 
as  a  pork-house  and  for  a  distillery,  a  .mechanic  has  a  lien  on 
both  establishments,  under  a  statute  which  gives  ^'  a  lien  on 
every  building  for  the  amount  of  debts  contracted  for  its  con- 
struction." ®  Under  a  statute  giving  the  lien  '*  upon  such  build- 
ing and  upon  the  interest  of  the  owner  thereof  in  the  lot  of  land 
upon  which  the  same  is  situated,"  and  a.  lien  exists  for  repairs 
to  a  boiler,  situated  in  a  building  joined  to  a  mill,  to  which  it 
supplied  steam,  it  was  held  that  the  whole  of  the  land  on  which 
the  mill  and  the  building  in  which  the  boiler  was  situated  was 
properly  subject  to  a  lien.^  Where  there  is  nothing  in  the  law 
restricting  the  right  to  a  lien  to  those  who  perform  work  or 
furnish  materials  within  the  limits  of  the  State,  if  part  of  a 
railroad  lies  within  and  part  without  the  State,  a  lien  may  be 

1  Nebon  v.  Campbell,  28  Penn.  St.         ^  Trustees  Caldwell  v,  Toung,    2 

156.  DuT.  (Ky.)  686. 

^  Harman  v.  Cammings,  43  Penn.         *  Bodley  v,   Denmead,   1  W.  Ya. 

St.  822.  249. 

*  Hershey  v.  Shenk,  68  Penn.  St.         ?  Eelley  v.  Border  Ci^  Mills,  126 

882.  Mass.  148. 

«  Field  V.  Obertenfifer,  2  Phila.  271. 
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enforced  against  that  part  within  the  State,  though  the  work 
was  done  or  materials  furnished  on  the  part  without.^  A  me- 
chanic made  a  contract  with  a  raihroad  company  to  construct 
depot  buildings  for  the  company  in  the  city  of  Milwaukee,  to  be 
paid  therefor  as  the  work  progressed.  The  buildings  were  to 
be  put  up  in  sections.  One  section  was  put  up,  and  the  com- 
pany failing  to  make  the  payments,  the  mechanic  filed  his 
petition  for  a  lien  upon  the  block,  which  was  composed  of  a 
number  of  lots,  on  which  the  building  stood,  and  commenced 
an  action  and  obtained  a  judgment  against  the  company ;  un- 
der a  statute  which  extended  the  lien  in  the  city  to  one  acre, 
it  was  held  the  judgment  was  a  lien  upon  the  building  and 
upon  the  block  to  the  extent  of  one  acre  of  land.' 

§  203.  Separate  Buildings.  —  Where,  however,  the  buildings 
are  distinct,  a  lien  upon  one  is  not  extended  to  the  other. 
Thus,  under  an  act  which  gave  ^Ho  all  persons  performing 
labor  or  furnishing  materials  for  the  construction  of  any  build- 
ing, a  lien  on  the  building  constructed,  to  the  extent  of  the 
labor  done  or  the  materials  furnished,"  extended  by  a  subse- 
quent act  to  include  ^^  ditches,  flumes,  and  aqueducts,"  and  a 
section  of  a  canal,  of  which  the  claimant's  work  was  an  exten- 
sion, had  been  built  by  a  different  contractor,  and  was  finished 
and  in  use  before  the  claimant's  section  was  contracted  for,  it 
was  held  that,  as  the  two  sections  were  distinct  and  independ- 
ent works,  the  claimant's  lien  did  not  extend  to  it.9  In  another 
case  the  defendants  occupied  several  buildings  as  a  woollen 
factory,  on  some  of  which  the  matelial  was  furnished  and  the 
labor  performed ;  the  mechanics'  lien  did  not  extend  to  all  the 
buildings,  but  was  confined  to  the  building  for  which  the  ma- 
terial was  furnished,  or  on  which  the  work  was  done,  under  a 
statute  which  provided  "  that  any  person  who  shall  hereafter, 
by  virtue  of  any  contract  with  the  owner  of  any  building  .  .  . 
performing  any  labor  .  .  •  shall,  upon  filing  the  notice  pre- 
scribed, have  a  lien  upon  such  building."  It  was  said,  for 
instance,  suppose  the  main  factory  had  been  completed  be- 

1  St.  LoniB  Bridge  Ca  o.  Memphis         *  Hill  v.  La  Crosse  &  Mil  R.  B. 
B.  B.,  72  Mo.  664.  Co..  11  Wis.  214. 

s  Canal  Co.  v.  Gordon,  6  Wall.  Ml. 
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fore  the  dry-house,  dye-house,  or  bleach-house  had  been  com- 
menced, and  the  defendant  should  purchase  lumber  for  the 
purpose  of  constructing  the  three  last-mentioned  buildings, 
and,  after  commencing  them,  the  defendant  should  mortgage 
the  main  factory  building,  would  it  be  right  to  allow  the  plain- 
tiff's lien  to  extend  to  the  main  factory  building  and  destroy 
the  lien  created  by  the  mortgage,  when  no  part  of  the  lumber 
was  used  on  that  building  ?  This  would  be  contrary  to  the 
spirit  and  meaning  of  the  lien  law.^  On  the  other  hand,  where 
a  lien  is  given  for  work  done  on  a  railroad,  "  upon  the  road- 
bed, station-houses,  depots,  bridges,  rolling-stock,  real  estate, 
and  improvements  of  such  railroad,*'  a  lien  for  labor  cannot  be 
enforced  against  that  portion  or  section  of  a  railroad  only  for 
which  they  were  furnished.  The  lien  is  against  the  whole 
road,  and  the  whole  must  be  sold,  as  it  would  be  against  pub- 
lic policy  to  sell  detached  portions  of  a  railroad.^ 

^  Dalles   L.   &  M.  Co.  v,  Wasoo        *  Knapp  v.  8t.  Louis,  Kansas  City, 
Woollen  M.  Co.«  3  Oreg.  627.  &  Northern  R.  Co.,  74  Mo.  374. 
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CHAPTER  XVin. 

AMOUNT  SECXTEED  BY  LIEN.^ 

§  204.  When  for  whole  Amonnt  due.  —  The  amount  of  debt 
secured  by  the  lien  in  cases  of  contract  between  the  owner 
and  his  immediate  contractor,  and  under  those  statutes  which 
make  the  contractor  a  quasi  agent  of  the  owner  for  all  legit- 
imate purposes  of  its  performance,  is  commensurate  with  the 
contract  price,  or,  in  the  absence  of  contract,  with  the  fair 
and  reasonable  value  of  the  work  and  materials  furnished  at 
the  instance  and  request  of  the  owner.  The  proprietor  hav- 
ing himself  directly  or  by  agent  engaged  the  expenditure 
upon  his  premises,  and  being  personally  liable  by  virtue  of  his 
own  contract  for  the  payment  of  the  entire  sum  due  therefor, 
there  is  no  reason  why  the  lien,  if  it  be  proper  to  exist  at  all, 
should  not  be  adequate  to  a  full  indemnity  to  the  contractor. 
Accordingly,  in  favor  of  such  claimants,  the  lien  will  be  en- 
forced as  against  the  owner,  though  it  require  for  its  satisfac- 
tion the  sale  of  the  land  as  well  as  the  improvements,  and 
absorb  the  entire  i^roceeds.  The  owner,  when  the  contract  is 
not  made  immediately  by  himself  or  his  duly  authorized  agent, 
but  by  his  contractor,  may  show  that  the  price  agreed  to  be 
paid  by  the  contractor  was  beyond  the  fair  market  value  at 
the  time; 2  but,  if  there  is  no  evidence  to  show  that  the  ma- 
terials furnished  by  a  sub-contractor  are  worth  less  than  the 
price  agreed  on  between  him  and  the  principal  contractor,  he 
is  entitled  to  a  lien  for  this  agreed  price.^  The  owner,  when 
sued  by  a  sub-contractor,  would  be  able  to  impeach  the  con- 
tract only  for  fraud  or  mistake.  The  contract  in  either  case 
is  admissible  in  evidence.^ 

1  See  Chapters  VII.  and  XXY.  >  Hilliker  v.  Francisco,  65  Mo.  598. 

^  Cattanach  v.  Ingersoll,  1  Phila.  *  Cattanach  v,  IngenoU,  1  Fhila. 
285.  285. 
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§  206.  Sub-contractora.^  —  As  a  general  principle,  in  the 
absence  of  legislation  or  of  exipress  agreement,  there  is  no 
liability  on  the  part  of  owners  or  contractors  to  respond  to 
parties  employed  by  their  contractors.     This  rule  has  been 
enforced  even  where  a  provision  was  made  in  a  contract  be- 
tween a  contractor  and  a  sub-contractor,  that  the  former 
should  be  entitled  to  retain  in  his  hands  a  part  of  the  earn- 
ings as  an  indemnity  against  the  claims  of  persons  employed 
by  the  sub-contractora,  and  it  was  held  that  the  reservation 
was  of  itself  no  evidence  of  such  an  agreement,  and  gave  no 
right  of  action  to  such  employees  against  the  contractor  per- 
.fionally,  or  any  lien  on  the  fund  itself.^    It  has  been,  however, 
the  policy  of  many  of  the  States  to  adopt  and  at  the  same 
time  qualify  this  principle  in  perfecting  their  system  for  the 
enforcement  of  this  lien.     With  them  no  privity  of  contract 
is  deemed  to  exist  between  the  owner  and  sub-contractor. 
The  contractor  of  a  building  is  not  considered  to  be  the  agent 
of  the  owner,  either  for  the  employment  of  others  or  the  ac- 
quisition of  the  necessary  materials  to  perform  his  contract. 
But  at  the  same  time,  by  a  kind  of  equitable  subrogation  reg- 
ulated by  statute,  the  sub-contractor  and  material-man,  being 
the  parties  meritoriously  entitled  to  be  paid,  are  allowed  to 
intervene  between  the  owner  for  whom  the  house  was  built 
and  the  person  who  had  contracted  to  build  it,  and  divert  the 
course  of  the  payments  which  would  have  passed  into  the 
hands  of  such  contractor  to  their  own.^ 

§  206.  Entitled  to  Extent  of  Funds  due  by  Owner  to  Con- 
tractor—  New  York.*  —  In  New  York  it  was  early  provided^ 
that  "  every  mechanic  .  .  .  whether  such  work  shall  be  per- 
formed as  journeyman,  laborer,  sub-contractor,  or  otherwise, 
and  whose  demand  for  work  and  labor  .  •  .  has  not  been  paid 
and  satisfied,  may  deliver  to  the  owner  of  such  building  an 
attested  account  .  .  .  and  thereupon  such  owner  shall  retain, 
out  of  his  subsequent  payments  to  the  contractor,  the  amount 

'  This  Bection  was  cited  with  ap-         *  Lounie  v.  Hogan,  9  N.  T.  435. 
probation  in  Pool  v,  Sanford,  52  Tex.         *    This  section  was  cited  with  ap- 

6^.  probation  in  Fool  v.  Sanford,  52  Tex. 

<  Wells    r.     WiUiams,    89    Barb.  637. 
(N.  Y.)  567.  B  April  20th,  1830,  cfa.  880. 
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of  such  work  and  labor,  for  the  benefit  of  the  person  perform- 
ing the  same.''  This  statute  was  subsequently  amended,^  in 
that  "  any  person  who  shall  hereafter,  by  virtue  of  any  con- 
tract with  the  owner  thereof,  or  his  agent,  or  any  person 
who,  in  pursuance  of  an  agreement  with  any  such  contractor, 
shall,  in  conformity  with  the  terms  of  such  contract,  perform 
any  labor,  or  furnish  materials,  shall,  upon  the  filing  the  no- 
tice .  .  .  have  a  lien  .  •  .  upon  such  house  or  building  and 
appurtenances,  and  upon  the  lot  of  land  ...  to  the  extent 
of  the  right,  title,  and  interest  ...  of  such  owner  .  .  .  but 
such  owner  shall  not  be  obliged  to  pay  for  or  on  account  of 
such  house  ...  in  consideration  of  all  the  liens  authorized 
by  this  act  to  be  created,  any  greater  sum  or  amount  than 
the  price  stipulated  and  agreed  to  be  paid  therefor  in  and  by 
such  contract."  Under  this  law  an  owner  cannot  be  com- 
pelled to  pay,  including  all  voluntary  payments  made  in  good* 
faith,  according  to  the  terms  of  his  contract,  before  the  notice 
is  filed,  any  greater  sum  than  the  contract  price.  Every  pay- 
ment which  the  owner  makes  in  pui*suance  of  his  contract  is, 
in  every  just  sense,  a  discharge  of  the  lien.  Otherwise,  no 
owner  could  safely  make  a  contract  for  the  erection  of  a 
building,  and  agree  to  pay  for  it  to  the  contractor  by  instal- 
ments, or  at  a  specified  time.  If  he  improve  his  lots,  he 
must,  in  order  to  be  safe,  pay  every  laborer  and  every  mate- 
rial-man himself,  or  run  the  hazard  of  being  forced  to  pay  a 
second  time.  To  authorize  such  a  construction  the  statute 
must  be  explicit.  Such  an  inference  would  prove  in  the  end 
prejudicial  to  mechanics  and  laborers,  by  discouraging  im- 
provements. If  the  legislature  wished  to  drive  every  builder 
who  has  not  already  amassed  a  fortune  from  the  market,  and 
give  a  monopoly  of  all  the  building  contracts  to  wealthy  men, 
who,  by  their  large  means,  could  give  the  owner  assured  guar- 
anty against  loss  from  liens  of  sub-contractors  and  laborers, 
they  might  pass  a  law  making  the  owner  absolutely  responsible. 
The  true  construction  is,  that  when  an  owner  has  contracted 
with  another  to  build  a  house,  all  sub-contractors  and  others, 
furnishing  labor  or  materials  to  the  contractor,  do  so,  with 

i  July  11th,  1851,  ch.  518. 


I 


AMOUNT  SECURED  BY  UEN.  349 

reference  to  such  contract,  in  subordination  to  its  provisions 
and  to  the  rights  of  the  l^espective  parties  thereto,  so  far  as 
they  rely  upon  the  owner  or  his  house  as  security.  It  is  no 
hardship  on  sub-contractors  to  hold  them  constructively  noti- 
fied of  the  provisions  of  the  contract  between  tHe  owner  and 
contractor.  They  know  they  are  not  dealing  with  the  owner ; 
they  know,  or  ought  to  know,  when  and  upon  what  contin- 
gencies the  owner  will  be  bound  to  pay ;  and  if  they  labor  or 
furnish  materials,  in  any  sense,  upon  the  credit  of  the  owner 
or  his  house,  they  should  do  so  upon  the  credit  which  the 
terms  of  the  contmct  offer  for  their  reliance.^  These  views 
involve  the  necessity  of  taking  into  account  previous  liens 
in  any  proceeding  on  behalf  of  a  sub-contractor,  in  order  to 
determine  how  much  the  owner  or  the  premises  shall  be 
adjudged  liable  for;*  for  the  existence  of  prior  liens,  suffi- 
cient to  absorb  the  fund  remaining  in  the  owner's  hands,  is 
always  a  good  defence  in  an  action  brought  by  a  sub-con- 
tractor against  the  owner.  But  the  claimant  in  that  ac- 
tion may  deny  their  validity,  and,  if  he  succeed  in  impeach- 
ing them,  take  judgment  for  the  amount  of  his  lien,  if  there 
be  a  sufficient  fund  in  the  owner's  hand,  or,  if  not,  a  judg- 
ment to  the  extent  of  that  fund.  In  certain  cases  it  might 
be  necessary  to  institute  a  suit  in  equity,  in  the  nature  of 
a  bill  of  interpleader,  to  adjust  the  rights  of  the  respective 
claimants.^ 

§  207.  California. — The  same  provisions  have  been  substan- 
tially re-enacted  in  California.  There  it  has  been  held,  when 
an  owner  of  property  has  contracted  with  another  to  erect  a 
building,  or  do  any  other  work,  under  a  statute  which  provided 
"  if  any  money  be  due  or  is  to  become  due,  under  the  contract, 
from  said  owner  to  said  contractor,  on  being  served  with  a 
notice  by  a  sub-contractor,  said  owner  may  withhold,  out  of 
the  first  money  due  or  to  become  due  under  the  contract,  a 
sufficient  sum  to  cover  the  lien  claimed  by  such  sub-con- 

1  Doughty    o.    Devlin,    1    E.    D.         >  Cronk  v.    Whittuker,    1    E.    D. 

Smith  (N.  Y.),  625 ;  Spalding  v.  King,  Smith,  647. 

Id.717;  Fikev.  Irwin,  ISandf.  (N.  Y.)         <  Lchretter  v.  Hoffman,    1    Code, 

14.  N.  B.  (N.  Y.)  284. 
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tractor,"  &c.,  that  it  does  not  give  a  lien  for  the  entire  amoant 
which  may  be  due  a  sub-contractor,  unless  the  owner  has  an 
anaount  equal  to  it  in  his  hands  which  is  due  to  the  contractor.* 
And  further,  that  when  an  owner  of  property  has  contracted 
with  another  to  erect  a  building  or  do  any  other  work,  or  fur- 
nish materials  therefor,  all  sub-contractors  and  parties  agree- 
ing to  furnish  labor  or  materials  to  such  original  contractor  do 
so  with  reference  to  such  original  contract,  in  subordination  to 
its  provisions  and  to  the  rights  of  the  respective  parties  there- 
to, so  far  as  they  relate  to  the  liability  of  the  owner  or  the  prop- 
erty, or  so  far  as  they  rely  on  such  liability;  and  any  agreement 
such  parties  may  make  with  such  original  contractor  is,  so  far 
as  relates  to  the  owner  or  the  property,  subject  to  all  the  terms, 
agreements,  conditions,  and  stipulations  of  such  original  con- 
tract; and  the  owner  or  the  property  cannot  be  held  liable  or 
bound  to  any  extent  beyond  the  terms  of  the  original  contract, 
or  such  new  or  further  contract  as  he  may  make  with  the 
original  contractor.  Any  other  rule  would  place  the  owner 
and  his  property  completely  at  the  mercy  of  the  contractor ; 
would  give  the  contractor  the  power,  without  any  authority 
whatever,  to  make  contracts  binding  the  owner  and  his  prop- 
erty. There  is  nothing  in  the  relation  of  the  parties  which  can 
by  any  rule  of  law  vest  in  the  contractor  any  such  power.  The 
owner,  without  previous  statutory  enactment,  cannot  be  held 
liable  upon  the  contract  between  the  original  contractor  and 
the  sub-contractor,  as  there  is  no  privity  of  contract  between 
them.2  So  where  a  lien  is  given  to  sub-contractors  "to  the 
extent  of  tlie  original  contract  price"  between  the  owner  and 
contractor,  it  could  not  have  been  the  intent,  nor  was  it  with- 
in the  power,  of  the.  legislature,  as  to  contracts  in  existence,  to 
give  a  lien  for  an  amount  exceeding  the  sum  to  become  due 
to  the  contractor.  And  where  the  same  statute  declared,  in 
addition  to  the  foregoing  quotation,  that  the  lien  of  the  con- 
tractor "shall  be  and  enure  primarily  to  the  benefit  of  all  per- 
sons who,  as  employees  of  the  original  contractor  or  his  as- 
signs, shall  perform  work  and  labor  or  furnish  material  for  the 
construction  or  repair  of  such  building,"  &c.,  and  "after  the 

1  McAlpin  t;.  Duncan,  10  Cal.  127..  *  Bowen  v.  Aubrey,  22  Cal.  606. 
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payment  of  such  material-men,  workmen  .  .  .  such  lien  shall 
enure  to  the  benefit  of  the  original  contractor,"  no  lien  is 
provided  for  such  workmen  and  material-men  except  such  as 
arises  under  and  flows  from  the  original  contract;  and  no 
other  or  greater  lien  can  by  legal  possibility  enure  to  their 
benefit,  without  subjecting  the  employer  to  a  contract  that  he 
never  made.  So  tlie  employees  of  sub-contractors  are  subject 
to  all  the  conditions  of  the  contract  between  the  contractor 
and  sub-contractor.  This  law  does  not  create  one  lien  for 
the  benefit  of  the  contractor  and  another  for  the  benefit  of 
his  employees,  but  the  lien  arises,  as  the  contract  is  performed 
according  to  its  terms,  for  the  benefit  of  both  contractor  and 
employees,  preferring  the  employees  to  the  contractor  in  the 
distributing  of  the  sum  due.  It  therefore  necessarily  follows 
that  the  employees  cannot  acquire  a  lien  upon  the  house  inde- 
pendent of  the  original  contract,  and  that  they  are  not  entitled 
to  liens  as  principals,  though  entitled  to  be  paid  first  out  of  the 
moneys  becoming  due  under  the  contract.  If  payments  have 
not  been  prematurely  made  by  the  owner  to  the  contractor, 
before  the  lien  of  a  sub-contractor  has  attached,  the  latter,  and 
his  employees,  are  not  entitled  to  demand  anything  from  the 
owner  or  contractor.  The  contrary  doctrine  cannot  be  true, 
unless  it  can  be  demonstrated  that  a  party  who  has  fully 
complied  with  the  terms  of  his  agreement  can  be  held  respon- 
sible for  an  amount  exceeding  that  which  he  agreed  to  pay.^ 
So  any  agreement  between  contractors  apportioning  the  job' 
and  compensation  of  building  a  house  among  themselves, 
and  to  which  the  employer  is  not  a  party,  does,  not  prevent  a 
material-man  from  enforcing  his  lien  for  materials  furnished 
one  joint  contractor,  although  it  appears  that  when  notice  was 
given  there  was  nothing  under  the  apportionment  due  to  the 
particular  contractor  to  whom  the  materials  were  furnished.^ 
Again,  where  the  law  gives  a  lien  "  to  the  extent  of  the  origi- 
nal contract  price,"  the  right  of  a  material-man  to  a  lien  on 
the  land  and  building,  for  materials  furnished  the  contractor, 
depends  for  its  existence  upon  the  fact  of  a  debt  due  from 

1  Dore   V.    Sellers,   27    Cal.    591;         >  Dftris  v.  Liringston,  29  Cal.  2Sa 
Eoowles  V.  Joost,  18  Cal.  620. 
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the  owner  to  the  contractor  at  the  time  or  subsequent  to  the 
notice  of  the  material-man.  Therefore,  where  the  contract  was 
to  erect  a  building  and  furnish  the  materials  for  a  stipulated 
price,  with  a  right  to  reserve  twenty-five  per  cent  until  the 
whole  work  was  completed,  and  the  contractor  abandoned 
the  work,  having  received  more  than  was  due  him,  except  the 
twenty-five  per  cent,  material-men  who  had  furnished  the 
contractor  with  materials  have  no  lien  as  against  the  owner 
until  complete  performance.^ 

§  208.  Conneoticut  and  Texmesaee.  —  In  Connecticut,  where 
it  was  provided  that  *'  every  building,  for  the  construction  or 
repair  of  which  any  person  shall  have  furnished  materials  or 
rendered  services,  shall  be  subject  to  the  payment  of  the  claim 
for  such  services  and  materials,  —  such  liens  not  to  exceed  in 
the  whole  the  amount  to  be  paid  by  the  proprietor  to  the  origi- 
nal contractor,"  a  sub-contractor  comes  in  under  the  original 
contract,  and  if  he,  at  the  instance  of  the  contractor,  did  work 
not  contemplated  by  the  contract,  to  remedy  defects  of  work 
performed  under  the  original  contract,  and  of  which  the  pro- 
prietor had  not  approved,  and  there  was  nothing  due  the 
contractor  by  the  owner,  the  sub-contractor  has  no  lien  on  the 
building  for  the  work  done  by  him.^  Again,  in  Tennessee,  if 
"  the  benefit  of  the  lien  be  extended  to  the  journeymen  work- 
men of  an  undertaker  .  .  .  provided  notice  in  writing  of  said 
lien  shall  be  first  given  to  the  owner  or  proprietor  of  said  lot 
...  or  to  his  agent,  at  the  time  said  work  is  begun  or  material 
furnished,"  &c.,  notice  is  necessary  from  a  material-man  to 
the  owner  or  proprietor,  and  if  it  be  not  given  until  after  pay- 
ment by  the  latter  to  the  contractor  of  the  stipulated  price, 
there  is  no  lien.  His  remedy  is  only  against  his  immediate 
employer,  with  whom  he  stands  in  the  relation  of  general 
creditor.^  It  being  said,  under  the  New  York  statute  referred 
to  above,  the  only  exception  to  the  rule  that  the  sub-contractor 
can  acquire  no  lien,  when  at  the  time  of  filing  the  notice  there 
is  nothing  due  to  the  contractor,  is  the  case  where  an  assign- 

1  Bly the  r.  Poultney,  81  Cal.  233.  »  Brown  v.  Crump,  2  Swan  (Tenn.), 

>  Spanldtng  v.  Thompson  Eoc.  Soc.,    681. 
27  Conn.  578. 
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ment  has  been  made  by  the  contractor  of  his  rights  ttndeor  the 
contract  for  the  benefit  of  his  ereditors,  in  which  case  the 
assignees  stand  in  the  plac^  of  the  assignor,  and  act  substan-* 
tially  for  his  benefit,  if  the  contract  is  performed  by  tjiem,  or 
they  become  entitled  to  payments  there-under.  Under  such 
circumstances,  a  sub-contractor  may  acquire  a  lien  oxi  the 
fund  in  the  hands  of  the  owner  to  the  same  extent  as  if  the 
assignment  had  not  existed.  Bat  it  is  otherwise  where  it  is 
shown  that,  prior  to  the  filing  of  a  notice  by  a  sub^contractort 
the  contractor,  in  good  faiith  and  for  a  valuable  consideration, 
had  transferred  to  a  purchaser  the  right  which  he  might 
thereafter  acquire  to  any  payments  under  the  contract.  The 
purchaser,  by  the  transfer,  takes  all  the  rights  of  the  contractor 
under  the  contract ;  and  a  sub-contractor,  who  at  the  time  of 
making  his  contract  had  full  knowledge  of  the  traosfer,  has, 
%fi  f^ainst  the  purchaser,  no  lien.^ 

§  209.  Moneys  to  beoone  doe.  -^  While  the  limit  of  the 
owner's  responsibility  to  the  sub-contractor  and  material- 
man is  the  price  stipulated  in  his  contract  with  the  original 
contractor,  and  no  lien  exists  for  more  than  the  contractor 
himself  may  make  claico,  still  it  has  been  held  that  the  sub- 
contractor's r^ht  will  attach,  upon  filing  the  proper  notice^ 
as  well  to  moneys  subsequently  .becoming  due,  as  upon  those 
which  are  already  due  when  service  was  made*  Thus,  under 
a  law,  ^'  but  such  owner  shall  not  be  obliged  to  pay  for  or 
on  account  of  such  house.  •  .  in  consideration  of  all  the  liens 
authorized  by  this  act  to  be  created,  any  greater  sum  or 
amount  than  the  price  stipulated  and  agreed  to  be  paid  there- 
for in  and  by  such  contract,"  ihe  owner  may  be  compelled  to 
pay  moneys  which  may  become  due  after  the  filing  of  the  no- 
tice, to  the  satisfaction  of  the  lieu.  The  time  when  the  notice 
is  filed  is  not  the  time  to  inquire  if  money  be  due  from  the 
owner,  but  the  time  of  the  foreclosure  of  the  lien,  and  if  it  be 
then  due,  the  sub-contractor  will  be  entitled  to  judgment.^ 
So,  where  a  sub-contractor  or  material-man  served   an  at- 

1  Gates  V.  Haley,  1  DaljCN.Y.),  '  Doughty  v.  Deylin,  1 E.  D.  Smith 
838.  (N.  Y.),  '625 ;  Pendlitbarg  p.  Meade,  Id. 

728. 
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tested  account  on  the  owner,  under  a  statute  which  required 
^^  such  owner  to  retain  out  of  the  subsequent  payments  to  the 
contractor  the  amount  of  such  woi:k  and  labor,  for  the  benefit 
of  the  person  so  performing  the  same,'*  the  owner  is  respon- 
sible for  any  balance  due  to  the  contractor  at  that  time,  or 
accruing  afterwards,  and  the  claimant  is  regarded  as  an  as- 
signee, pro  tantOy  of  the  contractor's  demand.^  "  If  the  sub- 
contractor show  that,  at  the  time  of  filing  the  notice,  a  debt 
was  due  and  owing  to  the  contractor  by  the  owner,  or  that 
subsequent  to  the  notice  a  debt  under  the  contract  became 
due,  he  will  be  entitled  to  judgment  against  the  owner  for 
the  amount.^  But  the  owner  cannot  be  i-equired  to  make 
payment  until  the  moneys  become  payable  by  the  terms  of 
his  contract.' 

§  210.  "Wliat  Credits  Owner  entitled  to.  —  In  estimating  what 
is  due  by  the  owner  to  the  contractor  at  the  time  of  notice  by 
a  sub-contractor,  or  what  has  become  due  subsequently,  an 
owner  is  always  entitled  to  credit,  as  against  such  claimant, 
for  whatever  sums  he  may  have  in  good  faith,  before  notice, 
paid  the  contractor  according  to  the  terms  of  his  contract.^ 
It  is  probable,  however,  that  if  the  owner  and  contractor 
should  collude  together,  and  agree  upon  a  settlement  in  re- 
spect to  the  contract  price,  or  any  extra  work  connected  with 
the  contract,  for  the  purpose  of  depriving  parties,  who  may 
have  contributed  their  labor  or  materials  to  the  erection  of 
the  building,  of  the  lien  which  the  statute  intends  to  secure 
to  them,  the  court  would  disregard  any  settlement  which 
appeared  to  have  been  made  for  such  purpose  ;  and,  in  deter- 
mining as  to  the  intent  of  the  parties,  evidence  showing  that 
the  value  of  the  extra  work  performed  was  grossly  dispropor- 
tionate to  the  amount  allowed  for  it  on  the  settlement,  might 
not  only  rai.se  the  presumption  that  the  settlement  was  fraudu- 
lent in  respect  to  lien  creditors,  but  would,  unexplained, 
afford  strong  ground  for  declaring  it  to  be  so  in  fact.^    So, 

1  Rudd  «.  DftTw,  1  Hill  (N.  Y.),  277.    Smith   (N.  Y.).  728 ;  Cronk  r.  Whit- 
3  Schneider  v.  Hobein,  41  How.  Pr.    taker,  Id.  647. 
(N.  Y.)  232.  ♦  Thompson  v.  Yatet,  28  How.  Pr. 

•  Pendleburg  v.  Meade,    1   E.  D.    (N.  Y.)  142. 

«  Smith  V.  Coe,  2  Hilt  (N.  Y.)  966. 
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too,  an  owner  has  been  allowed  for  all  demands  he  held 
against  the  contractor  at  the  time  the  attested  account  was 
served,  that  might  have  been  set  off  in  an  action  brought  by 
the  contractor  himself ;  such,  for  example,  as  money  lent.^ 
This  case  was  reversed  on  appeal,  the  court  holding  that  the 
fund  could  only  be  reduced  by  payments  bond  fide  made,  and 
not  by  a  general  debt  by  way  of  set-off.^  In  a  subsequent 
case,  however,  it  was  again  decided  that,  as  in  a  proceeding 
to  foreclose  a  mortgage,  any  claim  of  the  mortgagor  against 
the  mortgagee  might  be  set  up  to  reduce  the  amount  of  the 
plaintiff 's  recovery ;  so  in  this  proceeding,  which  is  of  an 
equitable  character  in  New  York,  a  set-off  by  the  owner  of 
a  demand  due  to  him  by  the  contractor  was  proper.* 

§  211.  Bub-contractors,  &c.,  no  Right  to  repudiate  Contract 
with  Owner,  &c.  —  It  has  been  the  invariable  construction 
given  to  the  statutes  quoted  in  this  chapter,  that  whatever 
may  be  the  right  of  a  contractor  to  repudiate  a  contract  which 
he  has  been  induced  to  enter  into  by  fraudulent  representa- 
tions of  the  owner,  and  sue  for  damages  for  the  deceit,  or  upon 
a  quantum  meruit^  sub-contractors,  laborers,  and  material-men 
have  no  right  to  repudiate  the  contract  between  the  owner 
and  contractor,  and  thus  exercise  an  option  which  belongs 
exclusively  to  the  contractor.*  The  statute  being  that  "  the 
owner  shall  not  be  obliged  to  pay  any  greater  sum  or  amount 
than  the  price  stipulated  and  agreed  to  be  paid  by  the  con- 
tract," tlie  remedy  is  against  money  due  to  the  principal  con- 
tractor for  the  work  which  he  agreed  to  do,  but  which  the. 
sub-contractor* or  mechanic  has  actually  performed  for  him. 
It  does  not  extend  to  money  pa3'able  to  the  contractor  on  any 
other  account.  Hence  money  agreed  to  be  loaned,  which  is 
not  a  debt  agreed  to  be  paid  on  the  work,  is  not  liable.  It 
is  only  the  latter  to  which  the  statute  refers.*^  In  other  words, 
the  lien  contemplated  by  the  statute  is  for  labor  performed  in 
conformity  with  the  terms  of  the  contract ;  and  for  the  labor 

1  Miner  r.  Hoyt,  4  HiU  (N.  T.),198.         «  Linn  v.  G'Hara,  2  E.  D.  Smith 

«  Hoyt  V.  Miner.  7  Hill  (N.  Y.).  626.  (N.  Y.),  660. 

*  Owens  V.  Ackerton.  1  E.  D.  Smith        *  Loonie  r.  HogAn,  6  Seld.  (N.  T.) 

(N.  v.).  691.  436 ;  s.  c.  2  E.  D.  Smith,  681. 
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ao  performed  a  lien  maj  be  acquired  to  the  extent  of  the  oqa- 
tract  price.  A  promiee  by  the  owner  to  the  eontekctor  to 
pay  him  a  sum  of  moDey  for  damages,  which  the  eontivetor 
had  sustained  during  the  poogxess  of  work,  is  n  matter  inde- 
pendent of  the  ooQtract,  and  would  form  no  part  of  ttm 
contract  price.  Even  if  such  a  promise  could  be  enforced  by 
the  contractor  against  the  owner,  its  non-fulfilment  would 
not  give  sob^ontractors  a  lien  npon  the  building  to  the  extent 
of  thai  sum.^  So  where  die  owner  ia  authorized  to  ^'  retaiiU 
out  of  his  subsequent  payments  to  the  contractor^"  and  the 
plaintiff  may  recover  ^^  to  the  extent  in  value  of  any  balanoe 
due  by  the  owner  to  his  contractor  under  the  contract  with 
him/'  a  sub-contractor  or  other  claimant  can  acquire  a  lien 
only  on  such  a  demand  as  a  debt  arising  out  of  the  actual 
performance  of  ^e  contract,  and  not  on  unliquidated  damages 
which  have  accrued  to  the  contractor  by  reason  of  a  violation 
of  the  contract  on  the  part  of  the  owner.^  If  public  policy 
or  the  just  interests  of  laborers  and  mechanics  require  that 
the  remedy  should  be  extended  so  as  to  embraoe  the  case  of 
money  agreed  to  be  advasiced  otherwise  than  as  payment  by 
a  party  contracting  to  have  a  building  erected,  or  damages 
for  breach  of  contract,  the  legislatures  must  provide  for  such 
eases  by  express  enactments.^  So,  although  a  statute  may  ex* 
ist,  authorizing  a  court  to  make  extra  allowance  of  damages 
in  ^  the  foreclosure  of  a  mortgage,"  or  ^^  proceedings  to  compel 
the  determination  of  claims  to  real  property,"  and  although 
.proceedings  to  foredose  a  mechanic's  lien  may  be  considered 
to  be  analogous  to  a  foreclosure  of  mortgage,  yet  no  such 
allowance  can  be  made  without  more  specific  dieclsffation  oC 
statute* 

§  212.  Owner  not  answerable  In  Peraonal  Judgment  to  Sitb- 
contraotor.  —  As  the  responsibility  of  the  property  of  an 
owner  to  respond  to  the  claims  of  sub-contractors  and  others 
dealing  with  the  original  contractor  does  not  arise  out  of  any 

^  Nolan  V.  Gardner,  4  E.  D.  Smith,        *  Loonie  v.  Hogan,  2  E.  D.  Smith, 

727;  Dennistoun    v.    McAUister,    Id.  681. 
729.  «  Randolph  t;.  Foster,  4  Abb.  Pr. 

«  Miner i;. Hoyt.  4Hill  (N.  T.).  193 ;  (N.  T.)  262. 
Affirmed  on  appeal,  8.  o.  7  Hill,  025. 
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privity  of  contract,  or  direct  act  of  the  owner,  but  rests 
solely  upon  express  statute,^  the  extent  to  which  the  law  has 
secured  these  claims  has  been,  as  we  have  seen,  to  grant 
either  a  lien  upon  the  premises  for  the  entire  work  and  mate- 
rials expended  at  the  instance  of  the  contractor,  irrespective 
of  the  state  of  the  account  between  the  latter  and  the  owner, 
or  a  lien  to  the  extent  that  there  may  be  funds  iu  the  hands 
of  the  owner  and  due  to  the  contractor,  or  simply  a  right  of 
action  for  this  balance.  No  legislatare  has  gone  so  far  as  to 
G<»!istitute  the  contractor  such  an  agent  that  he  may  bind  th^ 
owner  personally,  and  subject  him  to  a  general  personal  judg- 
ment for  sums  in  excess  of  his  contract.  In  jurisdictions 
where  the  first  system  prevails,'  **  every  building  ,  .  .  shall  be 
subject  to  a  Hen  for  the  payment  of  all  debts  contracted  for 
work  done  or  materials  furnished  for  or  about  the  erection 
ov  constrnction  of  the  same  ;  *'  the  contractor  can  only  pledge 
the  building  for  the  work  and  materials  entering  into  it,  and 
that  at  their  fair  market  price.*  The  judgment  is  exclusively 
against  the  premises  improved,  and  neither  against  other 
property,  nor  in  personam  against  the  owner.*  Under  the 
second  class,  where  it  is  enacted  that  the  above-named  per- 
sons shall  **  have  a  lien  for  the  value  of  such  labor  and  mate- 
rials upon  such  house  ...  to  the  extent  of  the  right,  title, 
and  interest  at  that  time  existing,  of  such  owner,  in  the  man- 
ner and  to  the  extent  hereinafter  provided,  but  such  owner 
shall  not  be  obliged  to  pay  for  or  on  account  of  such  house 
...  in  consideration  of  all  the  liens  authorized  by  this  act  to 
be  created,  any  greater  sum  or  amount  than  the  price  stipu- 
lated aiid  agreed  to  be  paid  therefor  in  and  by  such  contract," 
the  owner  is  not  personally  liable  by  contract  to  the  sub-con- 
tractor. No  judgment  can  be  ordered  against  him  personally 
in  excess  of  the  amount  due  by  him  to  the  contractor.  Still 
less  can  such  judgment  be  sustained  against  a  grantee  of  the 
owner,  who  is  a  party  to  no  contract  with  the  sub-contractor, 
relating  to  the  matter.^    Such  a  judgment  would' be  reversed 

»  Oreenway  v.  Turner,  4  Md.  296.  (Penn.).  487 ;  Holden  v.  Winslow,  19 

<  PennsyWaniE.  PeDD.  St.  449. 

<  Lee  V.  Burke,  66  Penn.  St  836.  «  Qaimbj   v.    Sloan,   2   Abb.   Pir. 
4  AnshuU  V.  McClelland,  5  Watts  (N.  T.J  98. 
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OQ  appeal.^  The  above  statute  gives  only  the  right  to  acquire 
a  lien  upon  the  right,  title,  and  interest  of  the  contracting 
owner  existing  in  the  property  at  the  time  of  filing  of  notice,* 
and  the  proceeding  is  a  mere  foreclosure  of  the  lien  upon  his 
interest  in  the  premises,  to  culminate  in  a  judgment  direct- 
ing the  sale  of  such  interest  and  title  for  the  payment  of  the 
amount  due  to  the  claimant  with  costs.^ 

§  213.  Statute  of  Frauds.^ —  How  far  an  owner  may  become 
responsible  personally  on  his  parol  promise  to  pay  for  work 
and  materials  furnished  to  his  contractor  has  been  generally 
decided  in  accordance  with  the  prevailing  rules  governing  other 
decisions  under  the  Statute  of  Frauds.  Thus,  where  an  owner 
promised  to  pay,  before  they  were  supplied,  for  work  done  and 
materials  furnished  to  his  contractor  towards  the  erection  of 
his  building,  it  was  an  original  undertaking,  and  not  a  promise 
to  pay  the  debt  of  another.^  So,  where  a  lien  is  given  upon  a 
"  contract  entered  into  with  the  owner  of  any  building,"  a 
promise  to  pay  for  the  materials,  in  consideration  they  should 
be  furnished  to  the  contractor,  is  an  original  undertaking,  and 
will  sustain  a  general  judgment.*  Where  a  sub-con tmctor  was 
about  to  abandon  his  work  because  he  was  apprehensive  the 
principal  contractor  would  not  pay  him,  or  for  other  good  and 
suiBcient  reason,  and  that  to  prevent  this  he  was  induced  by 
the  owner  to  continue  and  complete  his  part  of  the  work,  this 
was  held  to  be  sufficient  consideration  to  take  the  case  out 
of  the  Statute  of  Frauds.^  In  those  States  where  the  build- 
ing of  the  owner  is  liable  for  the  payment  of  all  the  debts  con- 
tracted for  its  erection,  a  parol  promise  to  pay  on  his  part, 
even  subsequent  to  the  furnishing  of  the  materials,  will  be 
enforced.  It  has  been  there  said  that  a  past  consideration 
flowing  from  a  benefit  conferred  would  support  an  express 
promise,  —  in  other  words,  that  a  benefit  derived  from  the 
unsolicited  services  of  another  creates  a  moral  obligation  to 

1  Walker  w.  Paine,  2  E.  D.  Smith,         *  This  section  was  cited  with  ap- 

662.  probaUon  in  Pool  v.  Sanford,  62  Tex. 

3  Cox  V.  Broderick,4  E.  D.  Smith,  621. 
721.  *  Holmes  v.  Shands,  26  Miss.  639. 

*  Walker  v.  Paine,  2  E.  D.  Smith,  •  McDaniel  v.  Weaver,  14  Ind.  617. 
662.  7  Pool  p.  Sanford,  62  Tex.  621. 
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compoDsate  that  other,  —  and  though  not  enough  without  a 
previous  request  to  give  rise  to  an  implied,  it  is  sufficient  to 
sustain  an  express,  assumption ;  and  unless  some  equitable 
consideration  is  presented,  it  is  immoral  and  unjust  for  the 
defendant  to  enjoy  the  property  of  another  without  paying 
him  for  it.  If  the  owner's  contract  was  a  direct  and  absolute 
engagement  to  pay  on  a  consideration  moving  to  ^imself,  or  if 
at  the  time  the  promise  was  made,  though  subsequent  to  the 
furnishing  of  the  materials,  the  plaintifiTs  claim  was  a  lien  on 
the  house,  it  was  the  debt  of  the  owner's  own  building,  the 
payment  of  which  could  legally  be  enforced  against  it ;  and 
though  it  may  not  have  been  personally  his  debt,  his  property 
was  answerable  for  it,  and  his  engagement  to  pay  was  in  relief 
of  his  property,  and  therefore  not  "  a  promise  to  answer  for 
the  debt  or  default  of  another."  ^  But  where  the  party  pur- 
chasing materials  is  not  the  agent  of  the  owner,  or  there  is  no 
lien  by  statute  on  the  premises  to  answer  for  their  payment,  or 
no  funds  in  the  hands  of  the  owner  due  to  the  party  who  pur- 
chased them,  a  promise  to  pay,  after  the  sale,  is  not  binding 
on  the  owner,  unless  reduced  to  writing,  with  a  consideration 
expressed.*  Such  a  promise  to  pay,  if  by  parol,  is  void  by  the 
Statute  of  Frauds,  unless  the  owner  was  indebted  to  the  con- 
tractor. A  parol  promise  to  accept  an  order  or  a  parol  accept- 
ance cannot  be  the  ground  of  an  action.  The  claimant  might, 
however,  make  use  of  such  promise  as  an  implied  admission 
on  the  part  of  the  owner  that  something  was  due  on  the  con- 
tract, but  the  owner  would  not  be  thereby  precluded  from  prov- 
ing in  his  defence  that  in  fact  nothing  was  due  from  him  to  the 
contractor.^  Where  a  parol  statement  by  the  owner  to  a  sub- 
contractor, who  refused  to  finish  his  work  was,  "  Finish  the  plas- 
tering, and  I  will  see  you  paid,"  the  obligation  of  the  contractor 
to  complete  the  house  and  pay  the  sub-contractor  not  being 
released,  it  was  held  to  be  within  the  Statute  of  Frauds.  Nor 
did  the  fact  that  there  was  a  sum  sufficient  to  pay  the  balance 
to  contractor  take  the  promise  out  of  the  statute.^    So  a  parol 

1  Landit  v.  Bojer,  69  Peon.  St  05.  >  Pike  0.  Irwin,  1  Sandf.  (N.  T.), 

*  McDonnell  v.  Dodge,  10  WU.  106.    14. 

«  BlrcheU  v.  Neuter,  86  Ohio,  381. 


{rrbttfiae  by  the  rtodor  of  a  lot  Uy  pay  {(ff  materials  which  had 
been  furnished  to  the  vehdee  is  within  the  Statute  of  Frauds 
htid  void ;  likewise  a  parol  promise  by  the  former  to  accept 
h  bill  drawn  on  him  by  the  latter  for  such  materials.^  But  ^ 
promise  on  a  valid  consideration  by  a  vendor  of  land,  who 
takes  a  reconyeyance,  that  he  will  pay  for  materials  used  in 
building  a  house  on  the  land,  it  has  been  held  will  entitle  the^ 
party  who  furnished  the  materials  to  enforco  the  lien  against 
the  l^nd.3 

§  214.  Interest.  —  Claitns  for  Which  mechanics  may  have 
liens  are  as  much  entitled  to  draw  iniei^est,  after  they  becomcl 
due,  as  others.^  Interest,  being  an  incident  of  the  principal 
sum  found  due  and  withheld  by  unreasonable  delay  of  payment, 
is  properly  allowed  and  secured  by  the  lien>  It  is  not  neces-' 
sary  for  the  recovery  of  such  interest  to  bring  a  separate  suit, 
or  take  a  separate  judgment,  but  the  same  may  be  computed 
on  a  lienable  demand,  and  a  lien  awarded  for  the  entire 
amount.^  Where  the  articles  are  furnished  for  cash,  interest 
is  chargeable  from  the  date  of  the  delivei^  of  the  last  article.^ 
Interest  should  be  allowed  on  h  mechanics'  lien  claim  from 
the  time  of  filing  the  cltim  for  record  J  In  another  ease  it 
was  held  that  interest,  even  if  not  claimed  in  the  oertifi' 
cate  filed  with  the  clerk,  nor  in  tho  petition,  will  nevertheless 
be  computed  upon  the  debt  from  tl^e  filing  of  the  petition  t0 
the  time  of  judgment,  tod  upon  the  judgment  to  the  time  of 
satisfaction.^  But  when  a  credit  is  given  by  note,  interest  i» 
not  allowable  until  after  the  time  in  which  the  note  had  to 
niattire,  has  eipired.^  It  is  a  rule,  however,  in  thd  construe^ 
tion  of  staitutes,  that  the  expression  of  one  thing  id  sometimes 
to  the  exclusioti  of  another ;  and  so  when  a  legislature  has 
enumerated  a  variety  of  cases  in  which  dr^ditc^rs  shall  btf 
allowed  to  receive  interest,  it  may  safely  be  assumed  that  it 
was  not  intended  to  petmit  them  to  receive  it  in  the  cases  not 

1  Loonie  #.  Hogan,  6  ^eld.  (M.  T.),     -    ^  Smith  v.  Shaffer,  60  Md.  132. 
435.  T  TruAees  Ger.  Lath.  Ch.  v.  Heite, 

*  Adams  V.  Russell,  36  Ul.  284.  44  Md.  464. 

^  Will&roetfe  tf,  Riley,  1  Oi^^.  1^  *  JofaiiftOYi   t.    BooAty,   UH   fAhas. 

*  Merritt  v.  Penrson,  76  Ind.  44.  1^. 

*  WilliUncftte  v..Rite7, 1  Orcf^.  1S3.  •  LuU  v.  Ej,  3  £.  D.  Smith,  62L 
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enumerated.  Thus,  where  the  only  clause  of  a  statute  on  the 
subject  of  interest  in  cases  of  an  open  account,  where  the  items 
are  unliquidated  and  uncertain  in  amount,  is,  that  it  is  allowed 
on  money  ^^  withheld  by  an  unreasonable  and  vexatious  delay 
of  payment,"  a  purchaser  of  property  is  not  liable  for  interest 
on  the  amount  of  repairs  chargeable  to  him  from  the  time  the 
work  was  completed,  nor  from  the  time  when  his  personal 
liability  may  be  declared. by  a  court,  but  only  from  the  time 
when,  by  reference  to  and  report  of  a  master  or  other  officer, 
such  amouut  is  ascertained.^  But»  where  a  penalty  of  twenty 
per  cent  on  the  cost  of  labor  was  imposed  in  case  of  non-pay- 
ment of  certain  public  assessment  for  which  this  lien  was  made 
applicable,  it  was  held  that  the  lien  covered  the  penalty .^  A 
debtor  may  agree  to  pay  interest  on  a  demand  secured  by  me- 
chanics' lien  as  well  as  upon  any  other,  and  whatever  its  effect 
among  creditors,  the  debtor  can  raise  no  objection.^ 

1  Watkins  v.  Waesell,  20  Ark.  410.  «  Clear  Creek  v.  Root,  1  poL  871 

«  Wiiven  u.  Bmhuty,  81*  Ponn*  W- 
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CHAPTER  XIX. 

WHEN  LIEN  IS  AOQUIRED.^ 

§  215.  Depends  on  Statute.^  —  The  time  when  the  lien  is  to 
be  considered  as  acquired  depends  essentially  upon  the  pro- 
visions of  the  law  authorizing  this  remedy.  Independent  of 
statute,  no  lien  exists  by  virtue  of  labor  or  materials  furnished 
in  the  erection  of  buildings,  and,  consequently,  —  where  no 
fraud  is  alleged  to  have  been  contrived  by  the  parties  to  pre- 
vent a  lien,  which  might  become  the  ground  of  relief  in  equity, 
under  a  distinct  head  of  equity  jurisdiction,  —  no  inchoate  lien, 
upon  any  general  view  of  the  equities  of  mechanics,  can  be 
claimed  to  operate  at  an  earlier  period  than  is  expressly  pro- 
vided by  law.^  The  period  fixed  has  not  been  uniform  in  the 
several  States.  The  larger  number  have  established  the  com- 
mencement of  the  work  upon  the  premises  as  the  moment  when 
the  rights  of  the  mechanic  are  to  be  protected ;  others  have 
made  the  filing  of  a  notice,  in  some  public  oflBce  of  the  jurisdic- 
tion where  the  building  is  situate,  of  intention  to  hold  a  lien, 
the  time  when  it  will  attach  ;  while  a  few  have  adopted  the  date 
of  the  contract  or  the  completion  of  the  work.  To  determine 
which  of  these  periods  is  the  most  consonant  with  sound  policy, 
much  depends  upon  the  favor  with  which  it  is  the  interest  of 
the  State  to  regard  the  claims  of  mechanics.  If  it  be  the  in- 
tention to  offer  them  a  real  protection,  the  commencement  of 
the  work  is  the  period  from  which  the  lien  should  date.  In 
adopting  this  time,  no  injustice  is  done  the  public.  The  work 
itself  is  notice  to  all  of  the  mechanics'  claims.      If  the  lien  is 

1  See  Chapters  XX.  and  XXIX.  •  Qalmby   v.    Sloan,   2   Abb.   Pr, 

3  This  section  was  cited  with  ap-    (N.  Y.)  03;  s.  o.  2  £.  D.  Smith,  501 

probation  in  Chadboum  v,  Wiiliams,    • 

71  N.  C.  449,  460. 
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to  take  effect  only  from  filing  notice  in  a  public  office,  the  me- 
chanic, when  dealing  with  the  designing,  may  in  eveiy  instance 
be  deprived  of  the  security  by  intervening  mortgages  and  judg- 
ments. It  is  no  answer  that  the  mechanic  may  give  notice  as 
soon  as  he  commences  work.  There  is  nearly  always,  at  the 
inception  of  the  enterprise,  a  confidence  on  the  part  of  the  me- 
chanic that  th6  owner  will,  upon  a  fair  completion  of  his  con- 
tract, pay  the  stipulated  price  ;  and  a  party  not  only  hesitates, 
as  showing  a  want  of  this  confidence,  to  lay  a  lien  upon  a 
house,  when  the  owner  has,  as  far  as  the  work  has  progressed, 
promptly  met  his  engagements,  but  it  would  be  ruinous  to  his 
business  in  ordinary  transactions,  by  deterring  many  honest 
men  from  contracting  with  one  whom  they  knew  in  advance 
would  unnecessarily  encumber  their  property  with  this  lien. 
In  the  large  majority  of  instances  in  real  life,  these  considera- 
tions prevail  with  the  mechanic,  and  as  long  as  the  person 
with  whom  he  has  contracted  responds  to  his  obligations  he 
files  no  lien.  When  the  commencement  of  the  building  is 
adopted  as  the  inception  of  the  lien,  the  mechanic  is  secured, 
without  being  forced  to  display  this  want  of  confidence,  which 
usually  would  embitter  the  parties,  and  render  their  subse- 
quent dealings,  in  the  completion  of  the  contract,  otherwise 
than  harmonious.  So  far  as  the  security  of  the  lien  against  the 
owner  himself  is  concerned,  it  is  immaterial  when  it  should 
begin  ;  it  is  only  important  in  contests  for  priority,  as  against 
the  creditors,  mortgagees,  and  grantees  of  the  debtor  ;  and  it 
has  been  expressly  held  that  a  decree  giving  a  mechanics'  Ijen 
from  a  day  previous  to  the  time  allowed  by  law  will  not,  as  to 
the  owner,  be  reversed  on  that  ground  alone,  but  is  erroneous 
if  the  rights  of  third  persons  be  affected  by  it.^  It  is  almost 
entirely  in  contests  for  priority  that  the  question  of  its  period 
of  acquisition  has  been  adjudicated.^ 

§  216.  Commenoement  of  BuUding.^  —  Where  it  was  provided 
that  the  building  should  be  subject  to  the  payment  of  the 
debts  of  mechanics,  &c.,  ^^  before  any  other  lien  which  origi- 

1  Nibbe  v.  Braahn,  24  lU.  268.  *  Sections  216-219  inclusive   were  t 

*  See  Cliapter  XX.  cited  with  approbation  in  Welch  «l 

Porter,  63  Ala.  231. 
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nsted  subdeqtient  to  the  commencement  of  the  said  boose  or 
other  building,'*  the  period  when  the  lien  is  acquired  relates  to 
the  commencement  of  the  building,  and  not  to  the  time  of  the 
delivery  of  the  materials.^  When  the  Ken  shall  be  preferred 
"  to  every  other  lien  which  shall  attach  upon  any  property 
made  crubject  thereto  subsequent  to  the  time  when  the  work 
was  commenced,"  the  effect  is  to  give  the  lien  from  the  date  of 
the  commencement  of  the  labor .^  So,  where  a  lien  shall  be 
preferred  to**^  all  encumbrances  that  attach  subsequent  to  the 
commencement  of  the  building,''  a  lien  of  a  mechanic  who 
furnishes  materials  for  a  building  will  prevail  over  an  encum- 
brance executed  after  the  building  is  commenced,  but  before 
the  materials  are  furnished.  The  court  said,  there  is  certainly 
nothing  inequitable  in  subjecting  this  mortgaged  property  to 
the  payment  of  the  debt  contracted  for  these  materials,  of  which 
the  purchaser  has  the  benefit.  On  the  contrary,  it  is  highly 
just  that  those  who  by  their  labor  or  materials  have  given 
real  ralue  to  an  unfinished  building,  which  otherwise  might 
never  have  been  finished,  should  be  considered  as  creditors  of 
the  building,  and  paid  out  of  the  proceeds  of  a  sale  of  it,  in 
preference  to  creditors  whose  encumbrances  attach  after  the 
building  has  been  commenced.  Such  laws  are  not  unconsti- 
tutional, —  they  deprive  no  one  of  his  propeiiiy,  but,  on  the 
contrary,  secure  to  every  one  what  is  justly  due  to  him,  giv- 
ing each  one  priority  of  right  in  the  property,  according  to 
the  claims  of  natural  justice.'  When  the  lien  is  made  to  at- 
tach from  the  commencement  of  "  the  building,  erection,  or 
other  improvement,"  it  attaches  from  the  commencement  of 
the  building,  and  takes  precedence  over  a  mortgage  executed 
after  that  time,  although  the  particular  work  for  which  the 
lien  is  claimed  was  not  commenced  until  after  the  execution 
of  the  mortgage.*  So,  when  ••  the  liens  created  shall  relate 
to  the  time  when  the  person  furnishing  materials  began  to 
furnish  the  same,  and  shall  hare  priority  over  all  liens  suf- 

1  Browne    v.    Smith,    2    Browne  *  Neilson  v.  Iowa  Eastern  R.  R.  Co., 

(Penn.),  239.  44  Iowa,  71 ;  Delaware  v.  Darenport^ 

3  Keystone  p,  Gallagher.  5  Col.  27.  40  Iowa,  413. 
*  Pubols  V.  Wilson,  21  Mo.  2ia 
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&red  or  cceated  thereafter,  except  oUier  ixLecJbanic^'  aaad  ma- 
teriaJ-raen's  liens,  over  which  thei*e  shall  be  no  priority,"  ft 
fair  construeition  of  this  law  is,  tliat  the  lien  of  the  ineebanic 
relates  to  the  time  when  ibe  work  commenced  or  the  mate^ 
rials  began  to  be  furniBhed,  as  to  subsequent  conveyances  aa 
well  as  to  other  liens.^  Uader  a  law  which  gives  a  prefer- 
ence to  mechanics'  liens  for  machinerj  over  ''  all  liens  sab- 
sequent  to  the  commencement  of  the  work,"  the  lien  of  a 
machinist  commences  as  soon  as  he  begins  to  put  up  the  ma* 
chine,  and  is  preferred  to  subsequent  liens  and  incumbrances 
only,  and  not  to  those  which  are  coeval  or  simultaneous.^ 

-§  217.  Same.  —  Again,  where  "the  liens  created  by  this  act 
shall  be  preferred  to  every  other  lien  or  encumbrance  wtucb 
^hall  have  attached  upon  the  said  property  subsequent  to  the 
time  at  which  the  work  was  commenced  or  the  materials  fur- 
jiiahed/'  the  lien  of  the  coatractor  or  material-men  dates  from 
the  commencement  of  the  work.^  Where  a  law  declares  that 
the  lien /^  shall  attach  and  be  preferred  to  all  other  incum- 
brances .  .  •  subsequent  to  the  oommoncement  of  such  build- 
ings," .&c.,  and  in  another  section  of  the  same  statute  prescribes 
the  time  in  which  such  claim  of  lien  shall  be  preferred,  namely 
'^  on  the  filing:  of  a  true  accaunt,"  and  that  the  ^'  statement 
of  accouut,  when  so  filed,  shall  be  a  lien,''  the  lien  attaches 
from  the  commencement  of  the  building,  but  is  inchoate  until 
the  claim  is  filed,  and  if  not  filed  within  the  time  prescribed 
by  statute,  the  Uen  is  lost>  All  persons  who  deal  with  the 
property  during  the  progress  of  the  work  are  charged  with 
notice  of  the  claim  of  the  contractor.  But  if,  after  informing 
themselves  of  the  nature  and  amount  of  the  contractor's  claim, 
they  take  a  conveyance  of  the  property  subject  to  it,  the  par- 
ties cannot  by  a  subsequent  contract,  or  i>y  an  alteration  in  the 
existing  contract,  deprive  them  of  the  benefit  of  their  pur* 
chase,  by  creating  an  encumbrance  on  the  property  which  was 
not  contemplated  in*  the  original  contract.^     The  question 

'^  Fleming  v.  Bumgarner,  29  Ind.        *  Ciihoon  v.  Levy,  6  Cal.  296. 
424;  Kellenberger   u.  Boyer,  87  Ind.         «  Welch  r.  Porter,  68  Ala.  229. 
18S.  '       ^  8oule  V.  Dawes,  7  Cal.  676 ;  Crow- 

s  Denmead  o.  Bank  of  BaU.,  9  Md.  ell  v.  :GUffiore,  18  Cal.  64. 
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frequently  is^  whether  or  not  the  word  "furnished,"  as  used 
in  the  statute,  means  "  delivered  at  the  building  "  in  the  con- 
struction of  which  the  materials  are  furni>hed.  This  has  been 
held  not  to  be  its  reasonable  construction.  The  material-man 
is  properly  said  to  have  "  furnished  "  the  materials  when  he 
has  delivered,  or  has  them  ready  for  delivery,  at  the  place 
where  he  has  agreed  to  deliver  them  under  the  contract; 
which  in  this  case  was  at  the  plaintiff's  foundry,  some  dis- 
tance from  the  quartz-mill.^  In  a  subsequent  case  it  was 
decided  to  commence  and  attach  to  the  property  at  the  time 
of  the  commencement  of  the  work,  or  the  beginning  to  fur- 
nish the  materials.*  When  there  is  nothing  in  a  claim  filed 
to  show  when  the  building  was  commenced,  the  lien  was  held 
to  date  from  the  filing  of  a  lien  in  a  contest  for  priority  be* 
tween  mortgagees  and  the  lien  holder.^  In  a  similar  case,  it 
was  held  where  the  liens  have  precedence  over  all  other  liens 
after  commencement  of  the  building,  it  should  appear  in  the 
proceedings  when  the  building  was  commenced,  to  determine 
when  the  liens  attached.  If  it  nowhere  appears  when  the  liens 
attached,  the  judgment  would  operate  as  a  lien  upon  the  premi- 
ses as  an  ordinary  judgment  from  the  time  it  was  docketed.^ 

§  218.  "When  Building  is  commenced.  —  When  the  lien  is 
thus  given,  "  the  commencement  of  the  building  "  of  a  house 
is  the  fii-st  labor  done  on  the  ground,  which  is  made  the  foun- 
dation of  the  building,  and  to  form  part  of  the  work  suitable 
and  necess<ary  for  its  construction.  That  this  construction  is 
the  most  favorable  for  those  who  furnish  materials  and  per- 
form work  in  the  erection  of  houses,  for  whose  security  and 
advantage  the  act  was  exclusively  designed,  can  admit  of  no 
doubt ;  for  they  thereby  gain  a  preference  over  all  other  liens 
of  posterior  date  to  the  commencement  of  the  building,  al-^ 
though  prior  to  the  time  of  furnishing  the  materials,  or  even 
contracting  for  them,  and  of  performing  the  work.  It  is  not 
the  commencement  of  the  right  of  ownership  or  claim  to  the 
property,  nor  yet  the  time  at  which  such  right  may  be  first 

1  Tibbetts  v.  Moore,  23  Cal.  208.  *  ReadinR  v.  Hopson,  00  Peon.  401 

s  McCreap.  Craig.  Id.  622;  Tatlle  «  Kendall  v.  McFarland,  4  Oreg. 
V.  Montford,  7  Cal.  358.  292. 
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exercised  in  contracting  for  materials  and  with  mechanics  for 
the  purpose  of  continuing  the  building,  that  is  to  fix  and  reg- 
ulate the  commencement  of  the  liens  on  behalf  of  those  fur- 
nishing materials  and  performing  the  work  ;  nor  is  it  the  time 
of  furnishing  the  work,  but  the  time  of  commencing  the 
building  of  the  house,  that  gives  date  to  the  lien.^  In  like 
manner  it  has  been  held,  where  the  lien  dates  from  'Hhe  com- 
mencement of  a  building,"  the  excavation  for  the  foundation 
is  the  commencement,  within  the  meaning  of  the  lien  law. 
This  excavation  is  the  constructive  notice  intended  by  the 
legislature  to  all  who  might  propose  either  to  purchase  or  to 
acquire  liens  upon  the  property .^  So,  where  a  lien  upon  ma- 
chinery for  its  building  has  preference  over  all  "  liens  or  en- 
cumbrances which  attach  subsequently  to  the  commencement 
of  its  building,"  the  lien  commences  at  least  as  soon  as  the 
mechanic  begins  to  put  it  up,  or,  if  it  be  a  house,  as  soon  as 
the  house  is  begun.'  Where  the  language  of  the  law  was  that 
a  mechanic  or  material-man  may  have  a  lien  upon  the  build- 
ing, which  lien  shall  take  precedence  of  any  other  lien  "  which 
originated  subsequent  to  the  laying  of  stock  or  to  the  com- 
mencement of  such  house,"  to  give  the  mechanic  a  preference 
over  a  mortgagee,  he  must  show  that  his  material,  either  in 
part  or  whole,  was  on  the  mortgaged  premises,  or  that  they 
had  commenced  labor  in  some  manner  upon  the  premises  pre- 
vious to  the  record  of  the  mortgage.  The  means  here  provided 
for  the  mortgagee  to  know  if  he  might  safely  make  his  trans- 
action were  an  ocular  examination  of  the  premises,  in  order  to 
see  if  stock  had  been  laid,  or  work  and  labor  commenced.  If 
this  had  not  been  done,  he  might  safely  conclude  that  no 
builder's  lien  had  attached.^  The  "laying  of  stock"  means 
the  beginning  of  the  work  by  placing  the  material  for  the 
structure  on  or  adjacent  to  the  land  upon  which  it  is  to  be 
erected.  From  this  fact,  notice  is  chargeable  upon  any  one 
who  shall  take  a  subsequent  lien,  by  mortgage  or  otherwise, 

1  Pennock    v.    Hoover,   6    Rawle        *  Wells  v.  Canton  Co.,  8  Md.  234. 
(Penn.),  291.  *  Farmers'   Bank    v.   Winslow,   8 

<  Motnal  Ben.  L.  C.  u.  Rowand,  26  Minn.  86. 
K.  J.  Eq.  889. 
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upon  the  kod.  It  has  tbe^aasie  ^ffeqt^  in  point  of  ftotie^,  tba|; 
the  po$8efi$ioD  of  Xawl  'Carries  of  no  adyerse  claim.  Jt  would 
be  Tery  unjtustt  and  liiaye  the  ^effect  of  deterring  any  one  from 
adraocmg  mooiey  upon  mck  seourity,  if  the  land  co^aJd  he 
afterwards  swallowed  up  by  a  mediaQics'  lien  for  some  matter 
which  had  not  been  oommenoad,  ai>d  of  which  the  lender  had 
IM»  notioe  at  the  time  of  his  loan ;  and  therefore  a  morl^gag^ 
which  was  executed find^recorded  before  the paaty  who clauaaed 
a  lien  had  ^'  laid  his  atock,"  took  precedence  of  the  lim  as  the 
prior  enoumbrance  upoo  the  land.^  Merely  laying  the  ground 
loff  for  the  building,  and  driviog  some  pegs  in  the  ground  iji 
laying  it  off,  '^  is  not  the  commencement  of  the  building/'  If 
this  were  so,  the  same  thing  might  be  ssid  of  the  ^lental  labor 
of  selecting  the  location,  designing  dimensions,  and  the  mi^ 
chanieal  work  of  measmipg  the  ground  and  drawing  plans 
of  the  building  on  paper ;  all  of  which  would  leave  no  patent 
and  plainly  visible  trace  of  work  and  labor  on  the  groujcid  it* 
self.  This  would  ope^n  wide  the  door  to  innumerable  frauds 
upon  parties  advancing  moneys  on  mortgages  to  asidst  ia 
building.  What  this  law  means  is  some  work  and  labor  on 
the  ground,  the  effects  of  which  are  apparent, —  easily  seen  by 
everybody  ;  such  as  beginning  to  dig  the  foundation,  or  work 
of  like  'description,  which  every  one  can  readily  see  and  rec<- 
ognize  as  the  commencement  of  a  building.^  Where  the  sale 
of  property  under  the  lien-^'shaJl  convey  the  estate  of  the 
owner,  subject  to  all  moitgages  created  and  recorded  or 
oegistered  prior  to  the  commencement  of  the  building/'  the 
lien  dates  not  frcrni  the  time  of  doing  the  work  or  f urnidiing 
the  materials,  but  from  the  commencement  off  the  buildings 
and  therefore,  where  the  evidence  was  that  the  only  work 
done  before  the  recording  of  a  mortgage,  was  '*  marking  o^  the 
rods  the  length  and  width  of  the  window  frames,"  but  which 
-were  not  made  until  four  days  after  recording  the  mortgage^ 
it  was  held  that  the  mortg^e  had  priority.^  Again,  where  a 
party  contemplating  purchase  drove  stakes  to  indicate  the 
line  of  foundation  and  at  one  comer  dug  or  scraped  away  the 

1  Knox  17.  Starks,  4  Minn.  20.  *  Taylor  v.  La  9ar,  25  N.  J.  £q.  222 ; 

<  Brooka  v,  Lester,  86  Md.  66.  Tompkins  v.  Horton,  Id.  .284. 
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dirt  down  to  a  level,  the  whole  work  oecapjing  but  a  part  of 
a  daj,  aad,  about  tttree  weeks  subsequently,  purchased,  ex- 
eeoting  a  xnoitgage  £or  adyances  to  be  made,  the  whole  being 
one  transactioii,  it  was  held  that  the  mortgage  had  priority 
oyer  a  lien,  which  dates  from  the  commencement  of  the 
woi^.^  It  seems  that  the  putting  of  a  new  fencing  around  a 
dilapidated  building  in  pursuance  of  a  contract  for  extensive 
repairs  to  the  bouse,  which  contract  included  the  fence,  will 
not  be  deemed  a  sufficient  commencement  of  work,  as  against 
a  iond  fide  mortgagee.^ 

§  219.  Xnitanoe*  sbowiiig  CoMmezieement  of  Bidldlng.*— A 
change  of  plan  of  the  house  after  it  has  been  commenced,  by 
enlarging  or  contracting,  or  in  any  other  respect  changing  it, 
as  long  as  the  original  design  of  its  character  is  retained,  can- 
not with  propiiety  be  said  to  change  or  give  a  new  commence* 
meat  to  the  building  of  the  house.'  As  where  the  building 
was  <mginally  designed  for  a  dwelling-house,  and  the  design  is 
carried  into  execution  by  finishing  it  as  such  within  a  reason- 
able time,  there  is  no  ground  to  assert  that  the  commencement 
is  any  other  than  the  original  actual  commencement  of  the 
building.  But  if  a  warehouse  should  be  originally  built  and 
finiahed,  and,  after  remaining  some  time  in  this  situation,  it 
should  be  converted  into  a  dwelling-house,  there  the  new  work 
might  be  considered  a  new  building.^  So,  when  the  plan  of  a 
building  is  changed  and  greatly  enlarged  while  in  the  course 
of  erection,  it  is  a  new  commencement  of  the  building.^  Where 
the  owner  of  land  commenced  to  build,  and  ceased,  paid  off 
all  the  claims,  and  then  sold,  and  the  vendee  began  to  finish, 
it  was  held  that  the  commencement  of  the  building,  for  those 
who  claimed  liens  for  work  done  under  contract  with  tho  ven- 
dee, began  with  the  re-commencement  <^  the  building,  and 
not  with  the  original  building.*  But  the  interruption  of  the 
work  for  a  short  period,  and  its  subsequent  resumption  with- 
out a  change  of  its  original  design  and  character,  will  not  con- 

1  Kellj  V.  Rosenstock*  46  Md.  889.  *  Hern  v.  Hopkins,  13  Serg.  &  R. 

s  Middletown  Savings  Bk.  v.  Fel-    269. 
lowes,  42  Conn.  85.  »  Norris's  Appeal,  90  Penn.  St.  122. 

»  Pennock   ».    HooTer,   6   Rawle,        <  Fordham's  Appeal,  78  Penn.  120. 
(Penn.),  291. 
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Btitute  a  new  commencement,  or  affect  the  attachment  of  the 
lien  when  the  building  was  originally  commenced.^  The  inter- 
ruption of  the  construction  of  a  building  on  account  of  the 
season  of  the  year,  though  it  be  for  months  at  a  time,  will  not 
prevent  the  lien  from  attaching  from  the  commencement  of  the 
building,  if  the  construction  be  resumed  without  change  of 
design  and  there  is  no  evidence  of  the  intention  to  prosecute 
the  work.*  So  where  the  lien  dates  from  *'  the  commence- 
ment of  the  labor  or  furnishing  of  the  materials,"'  and  materials 
are  furnished  from  time  to  time  for  a  particular  purpose,  — 
as  the  construction  of  a  house,  —  and  the  dates  are  so  near 
each  other  as  to  constitute  one  running  account,  the  lien  dates 
from  the  time  when  the  fii*st  article  was  supplied,  although, 
strictly  speaking,  the  articles  were  not  furnished  under  one 
express  entire  contract.  But  where  they  are  furnished  for 
different  purposes,  as  a  part  of  them  for  constructing  a  house, 
and  the  residue  at  a  subsequent  time,  for  altering  or  repairing 
it ;  or  where  there  are  intervals  of  time  in  the  account  so  long 
that  it  cannot  with  propriety  be  called  one  account,  —  there 
is  not,  in  the  absence  of  an  entire  contract,  a  lien  for  the  whole 
from  the  date  of  the  first  article  furnished.  The  items  must 
be  regarded  as  constituting  two  or  more  distinct  accounts,  as 
the  case  may  be ;  and  the  materials  supplied  for  constructing 
the  house  as  making  one  account,  and  those  subsequently 
furnished  for  repairing  it  as  forming  another.^  When  a  stat- 
ute provides  that  the  lien  shall  attach  and  be  preferred  to  all 
other  encumbrances  which  may  be  attached  to  or  upon  such 
buildhigs,  &c.,  subsequent  to  the  commencement  of  such 
buildings,  &c.,  a  contractor  or  material-man  acquires  the  lien 
when  he  commences  the  work.  But  where  the  contractor 
was  to  do  the  work  only,  and  the  materials  are  to  be  furnished 
by  the  owner,  and,  after  the  commencement  of  the  work,  the 
materials  are  furnished  by  a  third  person,  under  a  separate 
and  independent  contract  with  the  owner,  the  lien  of  the 


1  Gordon  v.  Torrej,  2  McCart.  Ch.         »  Choteau  v.  Thompson,  2  Ohip  Si 
(N.  J.)  112.  114 ;  see  Chapter  XXIX. 

^  Mnnhftttan  Life  Ids.  Co.  v.  Pauli- 
son,  28  N.  J.  Eq.  304. 
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material-man  does  not  relate  back  to  the  commencement  of 
the  building,  so  as  to  override  the  lien  of  a  mortgage  or  other 
intervening  encumbrance.  It  was  said  that  to  construe  the 
above  statute  otherwise  would  work  great  injustice  to  a  party 
who  loaned  his  money  on  property  when  no  contract  or  obli- 
gation existed  against  it.^ 

§  219  a.  Same.  The  following  cases  will  show  the  more  re- 
cent decisions  as  to  what  constitutes  a  commencement  of  a 
building  under  the  lien  laws.  When  a  lien  dates  from  "the 
commencement  of  the  building/'  a  building  is  commenced 
when  the  permanent  work  upon  the  ground,  whether  of  exca- 
vation or  construction,  has  progressed  so  far  as  to  inform 
reasonable  observei-s  that  it  is  designed  for  the  erection  of  a 
building.^  The  commencement  of  a  building  is  the  first  labor 
done  on  the  ground  which  is  made  the  foundation  of  the  build- 
ing and  is  to  form  part  of  the  work  suitable  and  necessary  for 
its  construction.^  Under  a  law  that  "  the  lien  shall  be  pre- 
ferred to  every  other  lien  which  attached  upon  such  build- 
ing and  ground  subsequently  to  the  commencement  of  such 
building,"  and  the  foundation  for  a  furnace  was  commenced 
on  July  16th,  it  was  held  entitled  to  preference  over  a  mort- 
gage made  July  17th.  The  notice  given  by  breaking  the 
ground  was  notice  of  all  that  was  intended  to  be  done  in 
carrying  out  the  contract.*  Where  work  is  done  with  the 
design  to  go  on  and  construct  a  building,  it  must  be  regarded 
as  the  commencement  of  the  building ;  but  if  foundation  walls 
are  put  in,  in  order  to  make  the  land  salable,  and  a  sale 
is  subsequently  made  to  a  purchaser  who  builds,  the  work 
begun  by  the  purchaser  is  regarded  as  the  commencement 
of  the  building,  and  not  the  original  work  by  the  owner.^ 
Wlhere  a  statute  declared  that  ''the  lien  shall  relate  to  the 
time  of  the  commencement  of  the  work,"  it  was  held  not  to 
mean  the  commencement  of  the  general  construction  of  the 
building,  but  the  commencement  of  the  particular  work  of 
furnishing  materials  of  which  a  particular  person  claims  a 

1  Welch  V.  Porter,  63  Ala.  282.  »  Conrad  v.  Starr,  50  Iowa,  470. 

*  Jacobas  v.  Mut.  Ben.  Life  Ins.         *  Parrish  and  Hasard's  Appeal,  88 
Co.,  27  N.  J.  Eq.  fl04.  Penn.  lU. 

*  Jean  v.  Wilson,  88  Md.  288. 
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lieiL^    When  work  commences  is  a  qnestiou  of  fact  to  be 
determined  by  the  evidence.^ 

§  220.  Coanpletion  of  BnlUUns.  —  Udder  a  law  which  gives 
the  mechanic  a  lien  relating  back  to  the  commencement  of  the 
buildings  it  will  not  be  prevented  from  relating  back  to  tJiat 
period  by  the  mere  fact  that  it  has  changed  hands  and  passed 
to  a  new  owner  since  its  commencement.  Bat  it  is  equally 
plain  that  there  should  be  some  fixed  period  at  which  purchaa- 
ers  and  encumbranceis  may  rest  eatisfied  that  their  estates  or 
securities  are  not  to  be  cut  oat  or  overreached,  after  their 
creation,  by  calling  a  mechanie  to  do  additional  work  on  a 
house  which  they  regard  as  completed,  and  then  allowing  or 
procuring  him  to  file  a  claim  and  proceed  to  judgment.  The 
criterion  would  seem  to  be  that  everything  done  before  the 
building  is  finished  according  to  the  original  plan  or  design, 
whether  agreeably  to  that  plan  or  not,  may  be  made  the  subject 
of  a  lien,  which  will  relate  back  to  Hit  period  when  the  build- 
ing was  commenced,  to  the  exclusion  of  intervening  encum- 
brances ;  but  that  when  the  plan  of  the  builder  has  once  been 
carried  out,  and  the  house  finished  in  the  way  or  style  in  which 
he  designed  it  to  be,  no  lien  can  attach  for  subsequent  changes 
or  alterations  or  additions  by  third  persons,  to  whom  it  has 
been  transferred  by  him,  merely  because  they  are  useful  or 
ornamental,  nor  unless  they  are  absolutely  essential  to  give 
the  building  completeness,  and  vender  it  fit  for  the  purpose  for 
which  it  was  erected.  There  can  be  no  doubt  that  if  a  house, 
which  had  been  roofed  in  and  shingled  in  the  ordinary  manner, 
and  finished  in  all  other  particulars,  were  sold,  and  a  mortgage 
taken  for  the  purchase-money,  the  purchaser  ought  not  to  have 
the  power  to  defeat  the  title  of  the  mortgagee  by  covering  the 
shingles  with  tin ;  although  the  case  might  be  difiEerent  if  the 
walls  were  not  plastered  at  the  time  of  the  sale,  or  the  build- 
ing incomplete  in  any  other  material  particular,  because  the 
superposition  of  the  tin  on  the  shingles  would  then  be  a  change 
in  the  plan  of  an  unfinished  building,  and  not  an  addition  to  or 
alteration  of  one  already  finished.  So  long  as  any  part  of  a 
building  is  incomplete,  the  whole  is  so,  and  may  be  moulded 

1  Barber  v.  BejnMB,  44  CaL  688.  *  KeUy  p.  Rosenstock,  46  Md.  880. 
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into  any  shape  to  suit  the  wishes  of  the  owner,  without  ex- 
cluding the  alterations  so  made  from  the  benefit  of  the  lien 
law.  But,  after  a  house  is  finished  and  sold,  a  paper-hanger 
employed  by  the  purchaser  cannot  have  a  lien  for  his  work, 
and  thereby  affect  the  lien  of  a  mortgagee  for  the  purchase- 
money.^ 

§  221.  Change  of  Ownenbip  does  not  make  New  Commence- 
ment. —  The  same  proposition  has  been  thus  announced  in 
other  cases.  As  long  as  the  design  or  use  for  which  the  house 
is  intended  shall  continue  to  be  the  same,  a  change  of  owner- 
ship, after  the  building  of  it  has  been  commenced,  does  not, 
and  in  the  very  nature  of  the  thing  itself  cannot,  change  the 
commencement  of  the  building  of  the  house  :  that  must  still 
continue  to  be  the  same,  notwithstanding  the  right  of  property 
in  the  ground,  and  the  house  begun  upon  it,  shall  have  been 
changed  subsequently,  and  passed  through  twenty  or  more 
different  hands.^  A  change  of  ownership  during  the  progress 
of  the  building  does  not  make  a  new  commencement  of  the 
building,  nor  affect  the  validity  of  the  lien  which  attached  at 
the  commencement  of  the  building.  So  that,  in  a  dispute 
between  a  mortgagee  and  lien  claimants  as  to  the  priority  of ' 
their  respective  encumbrances  on  the  mortgaged  premises, 
where  it  was  objected  to  the  validity  of  the  lien  that  the  build- 
ing was  not  erected  by  the  owner  of  the  land,  nor  by  his 
consent,  and  it  appeared  that  pending  the  erection  of  the 
building  the  owner  had  conveyed  at^y  the  land,  but  that  the 
conveyance  was  merely  as  collateral  security  for  the  payment 
of  a  debt  due  to  the  grantee,  that  the  deed  was  intended  sim- 
ply as  a  mortgage,  and  that  on  satisfaction  of  the  debt  the  land 
was  reconveyed ;  it  was  held  that  these  circumstances  effect- 
ually disposed  of  the  objection  urged  against  the  validity  of 
the  lien.*  Where  a  lien  law  gives  a  mechanic  a  lien  from  the 
date  the  labor  was  commenced  or  the  first  of  the  materials 
furnished,  the  object  of  the  law  is  to  protect  the  mechanic 

^  McCfte  9.  Campion,  6  Plilla.  a         2  Serg.  &  R.  18S ;  Hem  v.  Hopkins,  18 
*  Pennock    v.    Hoover,    5    Rawle    Berg.  &  R.  200. 
(Peon.),  *29l ;  Insurance  Co.  v.  Pringle,        *  Gordon  o.  Torvy,  2  IfcCart  Ch. 

(N.  J.)  112.  J 
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against  injury  by  alienation  during  the  progress  of  the  work. 
And  where  the  work  done  or  materials  furnished  is  continuous 
in  its  character,  the  work  must  be  regarded  as  an  entirety,  and 
the  lien  attaches  for  work  dome  and  materials  furnished  after  as 
well  as  before  a  sale.^  But  when  houses  are  finished  sufficiently 
for  particular  purposes,  such  as  warehouses  or  stores,  and  not 
for  dwelling-houses,  —  and  they  may  remain  in  this  situation 
for  years,  and  then  are  finished,  —  in  such  case  the  completion 
of  the  work  may  fairly  be  considered  a  new  building,  and  not 
connected  with  the  first  part  of  the  building,  so  as  to  give  a 
lien  from  the  original  commencement.  And  where  a  building, 
partly  finished,  was  bought  at  sheriff's  sale  by  a  party,  and  a 
deed  was  duly  made  and  acknowledged  to  him,  and  the  ven- 
dee finished  the  building,  this  was  a  new  commencement  of 
the  building,  and  all  liens  existing  then  have  no  priority  over 
niechanics  who  did  work  in  completing  the  building  for  the 
vendee.  For  no  two  things,  which  in  one  particular  are  iden- 
tical, can  be  more  different  than  a  private  sale  of  property 
against  which  there  are  liens,  and  a  pubUc  sale  of  the  same 
property  on  execution  by  a  sheriff.  The  first  leaves  it  subject 
to  all  liens,  precisely  as  before  the  sale,  and  puts  the  purchaser 
in  possession,  subject  to  them  ;  the  sheriff's  sale  divests  all 
liens,  ordinarily,  and  pays  off  all  encumbrances,  or  delivers 
the  property  to  the  purchaser  free  and  clear  of  them.* 

§  222.  Filing  Notice.  —  The  mechanics'  lien  is  occasionally 
made  to  date  from  the  time  the  notice  is  filed.  As  where  '^  the 
clerk  shall  file  such  account  and  affidavit  in  his  office,  and  make 
an  abstract  therefrom  in  his  judgment  docket  .  .  .  which  shall 
from  that  time  constitute  a  lien  upon  such  property,"  and  also 
"  the  lien  shall  date  and  take  effect  from  the  time  the  lien  of 
the  mechanic  is  laid  and  taken  and  filed  in  the  clerk's  office, 
and  an  abstract  thereof  entered  in  the  judgment  docket,  and 
not  from  any  earlier  period,  unless  the  contract  in  respect  of 
such  work  and  labor  and  materials  shall  have  been  duly  ac- 
knowledged or  proved  and  recorded  in  the  office  of  the  clerk 
.  .  .  and  in  such  case  the  lien  shall  be  inchoate,  and,  if  per- 

1  Mellor  V.  ValenUne,  a  Col.  266.  *  Sterensoa  v.  Stonehill,  6  Wbart 

(Penn.)  801. 
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fected  within  the  time  required  by  law,  shall  relate  back  and 
bind  such  property  from  the  time  such  contract  was  filed  for 
record ; "  if  there  be  no  registered  contract,  the  mechiCnics' 
lien  commences  at  the  time  that.he  ;files  his  sworn  account  in 
the  clerk's  office,  and  causes  an  abstract  to  be  entered  in  the 
judgment  docket,  and  not  before.  If,  before  the  lien  be  thus 
fixed,  a  third  person  obtains  a  valid  title  to  the  property  by 
some  legal  mode  of  conveyance,  and  the  mechanic  has  construc- 
tive notice  thereof  by  registration  of  the  conveyance  or  actual 
notice,  the  lien  is  defeated.^  So,  where  the  statute  is  that 
'^  any  such  person  wishing  to  acquire  such  lien  shall  file  no- 
tice of  his  intention  to  hold  a  lien  upon  such  property,"  the 
lien  does  not  attach  until  the  notice  is  filed ;  and  the  mere 
fact  that  materials  are  furnished,  or  work  done,  does  not  alone 
constitute  a  lien.^  Where  the  law  gives  to  the  material-man 
a  lien  "  upon  filing  the  notice  with  the  county  clerk,"  it  is 
then,  and  not  until  then,  the  lien  is  acquired.^  Where  the  law 
provides  that  the  mechanic  *'  shall  file  in  the  recorder's  office  " 
and  "  the  recorder  shall  record  the  notice  when  presented,  in 
a  book  to  be  kept  for  that  purpose,"  &c.,  the  lien  is  created 
by  filing  with  the  recorder  notice  of  the  intention  to  hold  a 
lien,  and  not  by  the  recording  of  the  same.*  It  was  provided 
that  the  lien  '^  shall  attach  from  the  time  of  filing  the  claim  :  " 
this  precludes  the  idea  of  its  having  effect  by  relation  to  dis- 
turb any  rights,  either  legal  or  equitable,  that  may  have  been 
created  prior  to  that  time.  Up  to  the  time  of  the  filing  of  such 
claim  the  property  sought  to  be  subjected  to  such  lien  may  be 
dealt  with  in  all  respects  as  fuUy  and  freely  as  if  it  were  not 
liable  to  be  thus  subjected.^ 

§  223.  Vrhen  no  Period  is  fixed.  Lien  acquired  when  Work  is 
done  or  Materials  foxnished. — Under  a  statute  that  ^^  any  person 
who  shall,  by  contract  with  the  owner  of  any  piece  of  land,  fur- 
nish labor  or  materials  for  erecting  any  building,  shall  have  a 

^  Loring  V.  Flora,   24   Ark.   161 ;    634 ;  and  MUliken  v.  Armetrong,  Id. 
Brackney  v,  Turrentine,  14  Ark.  416 ;    466. 
Hicks  V.  Branton,  21  Ark.  186.  *  Quimby  v.  Sloan,  2  Abb.  Fr.  03  ; 

<  Green   v.    Green,    16    Ind.    268;    s.  c.  2  E.  D.  Smith  (N.  Y.),  604. 
affirmed  In  Waldo  v.  Walten,  17  Ind.        «  Wilson  o.  Hopkins,  61  Ind.  233. 

•  Kenny  v.  Qage»  33  Vt  802. 


276  MECHAinOd*  UtS  ON  IffiAL  PROPEBTT. 

lien  upon  the  land  for  the  amount  dne  to  him  for  such  labor 
or  materials,"  the  lien  does  not  attach,  nnless  it  is  otherwise 
provided  for,  until  the  work  shall  hare  been  performed  or  the 
materials  fjimished  for  which  the  lien  is  claimed,  and  will 
therefore  be  postponed  to  a  judgment  which  was  obtained 
before  any  of  the  work  was  done  or  materials  furnished.^  In 
another  case  under  the  same  statute,  it  was  held  that,  unless 
it  is  otherwise  provided,  the  mechanics^  lien  will  attach  from 
the  delirery  of  the  materials  upon  the  premises,  and  the  use 
of  them  by  connecting  them  to  the  freehold,  and  not  from  the 
date  of  the  contract.  This  is  the  most  equitable  construction, 
it  was  said,  if  the  rights  of  others  are  to  be  regarded.  By  the 
delivery  of  materials,  or  the  bestowal  of  labor  upon  the  land, 
means  are  offered  others  to  know  something  of  such  claims  for 
the  period  that  may  follow,  within  which  the  lienor  may  assert 
his  rights.  Were  the  promise  or  contract  for  the  material  or 
labor  the  ground  of  lien,  or  even  the  bare  commencement  to 
deliver  the  one  or  bestow  the  other,  no  one  could  possibly  have 
any  means  of  knowledge ;  and  the  time  for  completion  and 
payment  might  prolong  this  uncertainty  for  years.  The  rea- 
sonable ground  on  which  to  base  the  lien  is,  a  debt,  created  by 
the  performance  of  the  benefit  contracted  for  the  land.  It  is 
immaterial  whether  that  debt  be  due  or  not.^  Where  "  every 
person  who  may  wish  to  avail  himself  of  the  benefit  of  this  act 
shall  file  with  the  clerk,  &c.,  and  within  six  months  after  such 
lien  shall  have  accrued,  a  just  and  true  account  of  the  amount, 
ftc.y  which  is  to  be  a  lien  on  such  building,"  the  lien  commences 
with  the  completion  of  the  work  or  the  delivery  of  the  mate- 
rials, the  other  requisites  of  the  act  being  complied  with.  The 
Ken,  therefore,  of  a  judgment  recovered  against  the  proprietor 
after  the  commencement  of  the  work,  and  before  its  comple- 
tion, is  paramount  to  that  acquired  by  the  mechanic  by  filing 
his  account,  &o.,  after  the  completion  of  the  work,  —  his  lien 
goes  back  only  to  the  completion,  and  not  to  the  commence- 
ment of  the  work.^  Under  a  constitution  which  declares  that 
*^  mechanics  and  laborers  shall  have  liens  upon  the  property  of 

1  Mctftgan  V.  Brown,  11  Ul.  619.  ^  McCiiIloagh  ».  Caldwelf,  8  Afk. 

*  Wrniams  p.  ChftponiY.  17  HI.  428.    231. 
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their  employers  for  labor  performed  or  materials  furnished,"  it 
was  held  that  the  laborers'  lien  attaches  from  the  time  the 
work  is  done,  and  is  not  postponed  until  foreclosure.^ 

§  224.  Making  Contract  —  If  the  lien  commence  from  ^^  the 
time  of  making  the  contract,"  and  it  has  been  enforced  by  a 
sale  of  the  land  and  building,  in  a  controversy  afterwards 
between  the  purchaser  and  an  encumbrancer,  as  to  which  has 
priority,  the  commencement  of  the  mechanics*  lien  will  be 
held  to  be  the  date  of  the  contract  on  which  the  proceedings 
to  enforce  it  were  founded,  and  not  any  prior  act  of  furnish- 
ing materials  or  doing  the  work.^  And  if  at  that  time  the 
title  of  the  party  contracting  be  not  in  such  a  condition  as 
to  be  Bobject  to  the  lien,  it  will  attach  to  the  property  upon 
the  completion  of  the  title  to  it,  and  postpone  parties  acquir- 
ing an  interest  tinder  deeds  of  trust  made  after  the  commence- 
ment of  the  work^ 


^  Camp  V.  Majer,  47  Ga.  427. 


3  Smith   V.   Otley,   26 
affinned  in  27  Miss.  67. 
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PEIORITIES     BETWEEN     LIEN-HOLDERS     AND     PI7BGHASEBS, 

M0BT6A6EBS,  AND  OTHERS. 

§  225.  statement  of  General  Principle.^  —  The  gOYeroing  piin- 
ciple  upon  which  the  adjudications  in  contests  for  priority  have 
been  based  is,  that  vested  rights  of  purchasers  or  encumbran- 
cei*s  ^  and,  reciprocal!}',  the  liens  of  mechanics,  are  not  affected 
or  displaced,  when  once  attached,  by  other  rights  subsequently 
accruing.^  The  priorities  of  each  are  jealously  protected  from 
all  hostile  interference.  The  law  imposes  on  mechanics,  like 
other  persons,  the  necessity  to  ascertain  for  themselves  the 
nature  of  the  interest,  in  the  land  to  be  improved,  of  the  per- 
sons with  whom  they  contract ;  and  all  negligence  in  this  re- 
gard is  charged  to  their  own  account.  To  allow  the  vested 
rights  of  third  persons,  not  parties  or  privies  to  a  contract,  to 
be  prejudiced  by  its  terms  would  be  destructive  of  the  rights 
of  property,*  and  entirely  at  variance  with  the  office  of  a  lien, 
which  is  not  to  create  an  estate,  or  in  the  slightest  degree 
affect  or  interfere  with  prior  encumbrances.  Its  true  function 
is  to  prevent  subsequent  alienations  and  encumbrances,  except 
in  subordination  to  itself.*  It  does  not,  however,  prevent  the 
sale  or  mortgage  of  the  property,  but  only  subordinates  the 
latter  to  the  fonner.®  On, the  other  hand,  the  lien  of  the  me- 
chanic, when  once  fixed,  cannot  be  disturbed  by  any  act  of 
the  debtor  or  his  creditors.^  To  determine,  therefore,  priority 


^  This  section  was  cited  with  ap- 
probation in  Mellor  v.  Valentine,  3  Col. 
268. 

s  Williams  v.  Chapman,  17  III.  428. 

B  This  proposition  is  not  applicable 
to  the  liens  of  mechanics  inter  se. 
Meehan  v.  WiUiams,  2  Dalj  (N.  Y.), 
867. 


4  Brown  v,  Morison,  6  Ark.  217. 

s  Watkins  v.  Wassell,  16  Ark.  73 ; 
Spence  v.  Etter.  8  Ark.  09. 

«  Bryant  v,  Warren,  61  N.  H.  213. 

7  Gale  V.  Blaikie,  126  Mass.  274 ; 
Amidon  v.  Benjamin,  126  Mass.  276 ; 
Justice  v.  Parker,  12  N.  W.  R.  663. 
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among  dififerent  lien-holders,  it  is  only  necessary  to  decide 
who  has  the  first  right  or  lien,  unless  it  has  beeu  displaced  by 
some  act  of  the  party  holding  it,  which  shall  postpone  him  to 
subsequent  claimants.^  This  may  be  either  by  agreement  of 
parties,  or  fraud  in  its  creation,^  or  such  subsequent  conduct 
that  its  assertion  would  operate  as  a  fraud  upon  the  rights  of 
others.  As  where  a  deed  was  acknowledged  and  left  for  regis- 
tration, but  the  tax  was  not  paid  on  it,  the  vendor,  who  was 
insolvent,  remained  in  possession  of  the  lot  conveyed,  and 
employed  a  mechanic  to  build  a  house  upon  it.  While  the 
building  was  progressing,  the  vendees,  aware  of  it,  stood  by 
and  said  nothing,  the  mechanic  having  no  notice  pf  their  claim. 
It  was  held,  notwithstanding  any  interest  in  the  vendees,  that 
the  property  was  subject  to  the  mechanics'  lien.^  Again, 
a  company  borrowed  ten  thousand  dollars  from  a  bank  to 
complete  its  building  and  executed  a  deed  of  trust  upon  it 
to  secure  the  loan.  The  company  then  entered  into  a  contract 
with  a  mechanic  to  complete  the  building,  and  contracted  to 
give  him  a  deed  of  trust  subject  to  the  first  deed.  The  com- 
pany paid  him  eight  thousand  dollars  of  the  money  so  borrowed, 
and  executed  the  second  deed  of  trust  to  him.  It  was  held  that 
the  mechanic,  having  contracted  with  full  knowledge  how  the 
money  was  to  be  raised,  was  equitably  estopped  from  claiming 
against  the  deed  of  trust  executed  to  secure  the  money  loaned.^ 
Mechanics  asserting  a  lien  upon  real  property  for  their  work, 
and  claiming  a  priority  over  mortgagees  and  others,  who  have 
acquired  interests  in  the  property,  must  furnish  strict  proof 
of  all  that  is  essential  to  the  creation  of  the  lien,  and,  where  the 
statute  requires  it,  such  as  when  the  work  was  commenced, 
the  character  of  the  work,  and  when  it  was  completed,  &c.^ 

Purchasers  and  Mortgagees: — 

§  226.  "Wlien  Lien  of  Mechanic  has  Priority.  —  In  continua- 
tion of  the  discussion  of  the  preceding  chapter,  as  to  when  the 

1  Parker  v.  Kelly,  18   Miss.    184;  Ch.  (Miss.)  674;  RuUcdge  v.  Smith, 

Weller  v.  McNabb,  4  Sneed  (Tenn.),  1  McCord,  Ch.  (S.  C.)  119. 

4*22 ;  Twelves  v.  Williams,  3  Whart  •  Phillips  r.  Clark,  4  Met.  (Kj.)  84& 

(Penn.)  486.  «  Wroten  v,  Armat,  81  Oratt  228. 

*  Briggs  V,  Planters'  Bank,  1  Freem.  *  Daris  v,  Alvord,  94  U.  S.  646. 


380         MECHAKIOS^  LDSN  OK  BBAL  PBOPESTT. 

4 

lien  of  the  mechanic  is  acquired,  and  with  more  especial  refer- 
ence to  the  priorities  attaching  thereto,  it  has  been  held,  under 
a  law  which  gives  a  lien  •'  to  be  preferred  to  any  other  lien 
which  originated  subsequent  to  the  commencement  of  the 
house  or  other  building,"  that  where  an  unfinished  house  was 
sold,  and  a  mortgage  given  to  secure  the  purchase-money,  which 
was  immediately  recorded,  and  the  vendee  then  went  on  with 
the  building,  the  debts  of  the  workmen  and  persons  who 
furnished  materials  for  the  building,  after  the  recording  of  the 
mortgage,  were  liens  against  the  building,  and  preferred  to  the 
mortgage.  The  mere  fact  that  it  was  finished  bj"  another^per- 
son  would  not  work  a  loss  of  lien,  when  it  is  clear  that,  if 
finished  by  the  same  person,  no  such  effect  would  be  produced. 
Under  such  a  law,  all  that  the  workmen  have  to  do  is  to  search 
the  records  for  liens  existing  before  the  commencement  of  the 
house,  and  a  mortgage  recorded  afterwards  is  no  legal  notice 
to  them.^  So,  under  a  statute  making  the  lien  date  from  *'  the 
cqpmencement  of  the  building,"  subsequent  mortgagees  will 
be  postponed.*  But,  where  the  lien  dated  from  the  "  com- 
mencement of  work,"  and  it  not  appearing  on  the  record  when 
work  was  commenced,  it  will  not  be  presumed  that  it  was  com* 
menced  before  a  mortgage  executed  and  recorded  in  the  same 
year,  so  as  to  give  to  the  lien  priority  over  it.*  Again,  where 
a  statute  declared  that  the  lien  '^  shall  not  avail  against  any 
mortgage  actually  existing  and  duly  recorded  prior  to  the  date 
of  the  contract,"  the  lien  has  priority  over  a  mortgage  exe- 
cuted after  the  making  of  the  contract.* 

§  227.  Priority  not  affected  by  Sale  daring  Erection.  ^- The 
sale  of  land  during  the  progress  of  a  building  on  which  liens 
have  attached  cannot  affect  the  rights  of  the  mechanics.*  It 
is  the  duty  of  those  purchasing  or  taking  liens  on  the  property 
to  ascertain  whether  it  is  encumbered  by  mechanics'  liens.*  A 
party  purchasing  premises  on  which  buildings  are  in  process 
of  erection,  having  knowledge  of  the  same,  is  bound  to  make 
inquiry  as  to  the  rights  of  parties  furnisbing  materials  or  per- 

1  American  Fire  Ins.  Co.  r.  Pringle,         ^  Batchelder  v.   Rand,    117  Blasi. 

2  Serg.  &  R.  138.  176. 

<  Hall  V.  Hinckley,  82  Wis.  862.  «  Jean  v,  Wilson,  38  Md.  288. 

s  Davis  V,  Alvord,  94  U.  S.  54&.  •  CUurk  t,  Mooie,  64  111,  27& 


PBIOBITISS  BSTWEEM  U£N*HOU)£Ba,  ETC.  S81 

forming  wo^k  thereoni  and  is  cfaaiged  with  eoastructiTe,  if  not 
actual  Qotioe  of  tbeir  lien.  A  aale  of  property  after  the  lien 
IB  fixed,  to  a  party  cognizant  of  the  same,  gives  him  no  rights 
as  against  the  Uen.^  Again,  it  has  been  held  that  a  purchaser 
who  buys  while  a  house  is  building,  where  the  law  is  that  the 
mechanics'  Hens  shall  date  &om  ^^  the  commencement  of  the 
building  "  and  that  '^  eyery  such  debt  shall  be  a  lien,  as  afore- 
said, until  the  expiration  of  six  months  after  the  work  shall 
have  been  finished  .  •  .  although  no  claim  shall  have  been 
filed  therefor/'  &c.,  will  be  postponed  to  the  claims  of 
the  mechanics,  although  the  title  of  those  by  whom  the 
building  is  erected  may  not  have  been  recorded,  because  the 
building  itself  operates  as  notice,  by  affording  the  means  of 
knowledge.  Without  this  opportunity  of  knowledge  a  me* 
chanics'  lien  against  the  holder  of  an  unrecorded  equitable 
title  will  not  avail  against  a  band  fide  purchaser  of  the  legal 
title,  it  being  a  universal  principle  that,  as  between  any  two 
parties,  he  whose  negligence  has  occasioned  a  loss,  and  who 
might  have  prevented  it  by  the  use  of  due  effort,  should  be 
the  sufferer,  rather  than  he  who  has  been  guilty  of  no  omis- 
sion, and  who  has  taken  *  every  precaution  compatible  with  his 
situation.^  Again,  where  an  act  creates  a  lien  for  materials, 
&c^  from  the  time  materials  are  found  or  the  work  done,  if 
the  claim  be  filed  within  six  months,  selling  the  property 
during  its  erection  does  not  affect  the  lien,  otherwise,  it  was 
said,  the  mechanics  might  be  easily  defrauded*^  So,  where 
^^  master-builders  and  mechanics  of  every  denomination  con- 
tracting «  .  .  shall  have  a  lien  in  the  nature  of  a  mortgage," 
&c.,  and  '^  all  the  right,  title,  and  interest  the  defendant  had 
in  t^  said  lot  .  •  .  at  the  time  the  said  contract  was  entered 
into..  .  .  may  be  sold  to  satisfy  the  judgment,"  the  lien  of 
the  builder  is  paramount  to  the  right  of  one  who  took  an 
assignment  of  the  lease  subsequent  to  the  completion  of  the 
building  and  recording  the  contract.*   Under  a  statute  which 

}  Amtiii  V.  Wohler,  6  Bnidw.  (m.)  (N.  J.)  45;  TMidjne  v.  Vanness,  1 

SOO.  Halst.  Ch.  (N.  J.)  485;   Dunklee  v. 

3  Oavlt  9.  DemiDf ,  8  Phila.  887 ;  Cram,  103  Mass.  470. 
fiahn's  Appeal,  89  Penn.  409.  «  Montandon  v.  Deas,  14  Ala.  h.  b.  8& 

'  Edwards  v.  Derrickaon,  4  Dutch. 
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Bimplj  gave  '^any  person  who  shall  perform  labor  •  •  •  for 
erecting  ...  a  house  •  •  •  by  virtue  of  a  contract  with  the 
owner  thereof,"  a  lien,  and  "  such  lien  shall  continue  for  sixty 
days  after  such  labor  performed  •  •  .  and  may  be  secured  by 
attachment,"  without  specially  stating  when  it  should  attach, 
and  where  an  owner  mortgaged  it,  while  a  builder  was  in  pro- 
cess of  erecting  a  house  thereon  under  a  contract  previously 
made  with  the  owner,  and  of  which  mortgage  the  builder 
had  no  actual  notice,  and  the  builder  completed  it  without 
objection  from  the  mortgagee,  it  was  held  that  the  mortgagee,  . 
at  the  time  of  taking  the  mortgage,  was  chargeable  with  notice 
of  the  contract,  and  the  lien  of  the  builder  had  priority  over 
the  mortgage  for  all  that  he  did  by  virtue  of  the  contract,  both 
before  and  after  the  mortgage.^  So,  where  a  mortgage  was 
made  on  the  property  of  a  railroad,  and  subsequently  a  certain 
site  of  land  was  agreed  to  be  given  the  railroad  on  condition 
of  its  establishing  a  depot  on  the  ground,  and  the  railroad  ac- 
cepted the  gift  and  erected  a  building  for  a  depot,  it  was  held 
that  a  mechanic  who  had  assisted  in  plastering  the  depot  had 
a  lien  prior  to  the  mortgagee's,  because  the  equitable  title  to 
the  land  did  not  become  complete  in  the  railroad  until  it 
loaded. and  unloaded  cars,  and  stopped  trains  for  passengers 
at  the  depot,  and  that,  prior  to  that,  the  lien  of  the  mechanic 
had  already  attached.^ 

§  228.  Priority  for  Labor  and  Materials  famished  subsequent 
to  Mortgage,  &c.^ — So,  where  the  language  of  the  statute  is 
that  the  mechanic  has  a  lien  ^'against  all  persons  except 
encumbrancers  by  judgment  rendered  and  by  instrument  re- 
corded before  the  commencement  of  the  work  or  the  furnish- 
ing of  the  material,"  the  lien  attaches  from  the  commence- 
ment of  the  work  or  the  furnishing  of  the  first  material  under 
a  contract,  and  embraces  all  work  done  or  materials  furnished 
under  such  contract,  either  before  or  after  the  accruing  of 
subsequent  encumbrances  on  the  property,  provided  the  work 

^  Cheshire  Prov.  Int  v.  Stone,  62  approbation  in  Mellor  v.  Valentine,  3 

N.  H.  365.  Col.  258.    Section  228  was  also  cited 

3  Botsford  V.  New  Haren  R.  R.,  41  with    approbation    in    Chadboum   o. 

Conn.  454.  Williams,  71  N.  C.  450 ;  and  alio  in 

*  Sections  228-280  were  cited  with  Keystone  v.  Gallagher,  5  CoL  27. 
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or  delivery  was  commenced  before ;  and  for  this  purpose  the 
contract  is  an  entirety,  and  whatever  the  mechanic  may  do 
under  such  contract  dates,  as  to  his  lien,  from  the  day  he 
commenced  work,  and  not  from  the  date  of  the  performance 
of  the  several  parts  of  his  undertaking,  and  will  cut  out  mort- 
•  gagees  who  loan  money  prior  to  last  delivery  of  materials.^ 
Again,  it  has  been  held  that,  where  a  lien-holder  has  priority 
from  the  time  he  commences  his  work,  the  lien  of  a  judgment 
rendered  after  labor  is  commenced  is  postponed  to  the  lien 
of  the  material-man   or  laborer,  although  the  labor  is  com- 
pleted and  the  last  of  the  materials  delivered  after  the  judg- 
ment is  docketed.'    In  those  States  where  the  authority  of 
a  contractor  under  the  lien  law  is  coextensive  with  the  neces- 
sities of  the  building,  and  endures  until  it  is  finished,  a  contract 
for  the  erection  of  a  house  is  in  effect  a  power  to  charge  the 
land  for  the  purposes  of  the  contract,  and  the  commence- 
ment of  the  building  is  notice  to  all  the  world  of  the  existence 
of  the  power.     And  where  the  property  was  sold  during  its 
erection,  and,  after  a  short  interval,  the  contractor  was  per- 
mitted to  go  on  and  complete  the  building,  to  hold  the  land 
discharged  under  such  circumstances  would  be  highly  unjust 
to  those  who  furnished  materials  in  reliance  upon  its  protec- 
tion.    They  have  an  equity  which  the  purchaser  of  an  unfin* 
ished  house,  who  sufifei*s  it  to  be  finished  afterwards  on  the 
credit  of  the  original  authority,  plainly  wants.    The  duty  of 
a  purchaser  to  examine  the  records  ceases,  under  ordinary 
circumstances,  upon  the  execution  of  the  conveyance ;  but 
the  purchase  of  a  house  in  the  process  of  erection  renders  in- 
cessant vigilance  indispensable  until  the  whole  is  finished  and 
the  period  passed  within  which  the  law  permits  a  mechanics' 
lien  to  be  binding.     Until  then  the  liens  filed  against  the  es- 
tate of  the  vendor  are,  in   fact,  filed  against  that  of  the 
purchaser,  whether  he  be  or  be  not  named  as  owner.^    For 
extra  work  on  a  building  by  the  contractor,  in  pursuance  of 
a  general  provision  in  the  contract  for  extra  work,  at  the  will 
of  the  owner,  there  may  be  a  lien  on  the  property,  as  against 

■ 

»  Monroe  p.  West,  12  Iowa,  119.  •  Mean  v,  Dickenon,  2  Phila.  19. 

*  Barber  r.  Bejnoldt,  4A  CaL  619. 
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a  mctftgage  gives  by  the  o^rDer  before  the  extra  work  was 
comiDefioed^  provided  the  work  was  done  with  the  knowledge 
of  the  mortgagee  and  without  objection  from  him.^  In  those 
caaes  where  the  purohsser  has  title  by  rirtue  of  judicial  sale, 
the  buUding  is  released  from  all  liens  prior  to  the  sale,  they 
being  ti'ansferred  to  the  proceeds.  But  after  the  purchase, 
a  silent  acquiesoence  in  the  continuance  of  the  work  by  the 
workmen  upon  the  building  raises  an  implied  assumpsit  on 
the  part  of  the  owner  to  pay  for  the  work  so  done.  If  he  did 
noti  intend  to  pay,  it  was  his  duty  at  once  to  have  apprised 
him  oi  the  fact ;  having  failed  to  do  so  for  a  considerable 
length  of  time,  the  work  done  between  the  date  of  the  pur- 
chase and  the  time  when  the  mechanic  was  notified  should 
be  paid  for.'  But  for  buildings  erected  by  a  vendee  no  lien 
would  exist  in  favor  of  mechanics  who  had  worked  for  the 
vendor ;  nor,  on  the  other  hand,  would  it  be  just  to  permit 
the  expense  of  buildings  erected  by  the  vendee  to  operate  to 
the  exclusion  of  the  previous  liens  of  mechanics.^ 

§  229.  To  saoure  Priority  for  «iib«sqixeat  Xiabor,  A:a,  Contract 
most  be  Entirs.  —  To  secure  priority  for  bH  work  done  in  the 
erection  of  a  building  from  its  inception,  when  the  lien  is 
given  *'  from  the  commencement  of  the  labor  or  furnishing 
of  materials,"  the  claim  should  arise  under  an  entire  and  not 
under  distinct  contracts.  Where  work,  distinct  in  its  nature, 
is  performed  at  different  times,  the  law  supposes  it  to  have 
been  performed  under  distinct  engagements,  as  where  the 
work  at  one  time  is  for  building  and  at  another  time  for  re* 
pairing.  So  where  two  distinct  contracts  are  in  fact  made, 
as  for  different  parts  of  the  work,  the  work  done  under  each 
contract  must  be  considered  as  entire  of  itself.  But  when 
work  or  material  is  done  or  furnished,  all  going  to  the  same 
general  purpose,  as  the  building  of  a  house  or  any  of  its  parts, 
though  such  work  be  done  or  ordered  at  different  times,  yet 
if  the  several  parts  form  an  entire  whole,  or  are  so  connected 
together  as  to  show  that  the  parties  had  it  in  contemplation 

1  Soule  r.  Dawes,  14  Cal.  247.  *  Planters'  Bank  v.  Dodson,  17  Min. 

2  Watkins  v.  Waasall,  16  Aik.  73 ;    627. 
B.  G.  reaffirmed,  20  Ark.  410. 
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that  the  whole  should  form  but  one,  and  not  distinct  matters 
of  settlement,  the  whole  account  must  be  treated  as  a  unit, 
or  as  being  but  a  single  contract.  Thus,  where  a  statute  pro- 
vided that  the  person  entitled  to  the  lien  shall  make  an 
account  in  writing,  &c.,  and  shall  file  the  same,  &c.,  ^' and 
said  account  shall,  from  the  commencement  of  such  labor  or 
furnishing  of  such  materials,  and  for  two  years  after  the  com- 
pletion of  t^ch  labor .  .  .  operate  as  a  lien  on  such  building," 
&c. ;  and  the  builder  or  material-man  has  begun  to  furnish 
work  or  materials  toward  the  erection  or  repair  of  a  building, 
without  any  agreement  as  to  the  amount  of  material  or  dura- 
tion of  his  employment,  but  under  a  reasonable  expectation 
that  further  work  or  material  will  be  required  of  him  to  finish 
the  undertaking,  and  he  is  afterwards  called  upon,  from  time 
to  time,  to  furnish  the  same  until  the  building  is  completed, 
he  is  entitled  to  his  lien  as  though  acting  under  an  original 
contract  for  the  entire  labor  or  materials  so  furnished.  In 
such  case  no  part  of  his  claim  is  postponed  to  a  mortgage  or 
judgment  lien  intervening  during  the  erection  of  the  build- 
ing.^ Again,  where  the  lien  of  the  mechanic  has  preference 
over  ^^all  liens  subsequent  to  the  commencement  of  the 
work,"  &c.,  and  work  is  done  and  materials  furnished  con- 
tinuously under  one  contract  or  employment  made  by  the 
vendor  of  the  house  and  lot,  whilst  owner  thereof,  the  me- 
chanic can  recover  for  the  whole,  without  giving  notice  to 
the  purchaser  that  he  holds  him  responsible.  The  sale  of  a 
house  and  lot,  while  the  house  is  in  process  of  erection  and 
unfinished,  cannot  affect  the  rights  of  mechanics  who  were 
then  engaged  in  working,  and  continued  afterwards  to  work, 
under  a  previous  employment  by  the  vendor  when  owner.^ 

§  230.  When  Contract  is  Sntlre,  so  as  to  seoixre  such  Priority. 
—  A  contract  to  furnish  "  all  the  cut  stone  required  "  for  a 
building,  according  to  plans  and  specifications,  for  such  price 
as  the  same  should  be  reasonably  worth,  ^^  payment  to  be 
made  from  time  to  time  as  the  work  under  said  contract  pro- 
gresses," is  one  contract ;  and  where  it  is  provided  that  ^^  who- 

1  Hazard  Powder  Co.  v.  Loomit,  2        >  MiUer  v.  BarroU,  14  Md.  173. 
Dianej  (Cin.),  644. 
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ever  performs  labor  or  furnishes  materials  for  erecting  anj 
building,  by  virtue  of  a  contract  or  agreement  with  the  owner 
thereof,  shall  have  a  lien,"  the  statute  gives  the  lien  irre- 
spective of  the  fact  that  the  contract  may  be  to  furnish  distinct 
items  of  material,  or  perform  distinct  items  of  labor,  to  be  paid 
for  as  the  work  progresses.     Where  a  contract  of  this  nature 
is  made  and  partly  performed  before  the  execution  of  a  mort- 
gage to  a  third  person,  and  is  in  process  of  perfori]|ance  at  the 
execution  of  a  mortgage,  and  the  law  is  that  '^  the  lien  shall 
operate  from  the  commencement  of  such  labor  or  the  furnish- 
ing of  such  materials,"  even  as  against  the  mortgage,  notwith- 
standing some  part  of  the  materials  are  furnished  and  used 
in  the  building  after  the  execution  of  the  moiiigage,  the  lien 
of  the  mechanic  will  have  priority .^    So,  where  mechanics 
work  by  the  job,  the  mechanics'  lien  commences  with   the 
work  and  continues  to  enlarge,  ^an  j9a#«ti,  with  its  progress  ; 
and  no  intervening  purchaser,  lien,  or  encumbrance  can  break 
its  continuitv  or  curtail  its  extent.*    So,  where  there  is  but 
a  single  contract  covering  all  the  materials  and  work,  the  lien 
will  protect  the  last  articles  as  against  a  Mortgage  recorded 
between  the  delivery  of  the  first  and  last ;  and  that  though  a 
period  of  seven  months  intervene  between  them.^    If  the  law 
require  the  notice  to  be  filed  ^^  within  a  certain  time  after  all 
shall  be  finished,"  where  there  is  a  continuous,  open,  current 
account,  the  cause  of  action  will  be  deemed  to  have  accrued 
as  to  all  on  the  date  of  the  last  item.     Where  the  work  is 
done  under  different  contracts,  or  such  time  intervenes  be- 
tween the  different  items  as  to  raise  the  presumption  that  the 
work  had  once  ceased,  and  the  contract  was  completed,  a  dif- 
ferent rule  would  obtain.     But  if  the  work  is  done  almost 
daily,  the  lien  continues  and  dates  from  the  last  item.    Any 
other  rule  would  render  the  lien  of  the  mechanic  next  to,  if 
not  quite,  a  sham  and  delusion  ;  and  it  is  therefore  as  much 
the  duty  of  subsequent  encumbrancers  to  ascertain  whether 
mechanics  have  liens,  as  to  take  notice  of  liens  properly  re- 

1  Milner  v.  Noma,  18  Minn.  455.  •  Vito  Viti  v.  DizoD,  12  Mo.  481. 

>  Caldwell  Institute  v.    Toong,   2 
Day.  (Ej.)  682. 
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corded.^  But,  where  "  the  lien  shall  not  ayail  or  be  of  force 
againt  a  mortgage  actually  existing  and  duly  recorded  prior 
to  the  date  of  the  contract  under  which  the  lien  is  claimed," 
in  order  to  create  a  lien  upon  real  estate  by  a  parol  contract 
against  a  subsequent  mortgagee  without  notice,  it  is  necessary 
that  the  contract  should  be  precise,  certain,  and  definite,  not 
subject  to  be  affected,  modified,  and  changed  by  the  will  of 
one  of  the  parties.  Accordingly  it  was  held  that  an  agree- 
ment, made  prior  to  a  mortgage,  to  paint  and  paper  a  house 
at  a  fair  price,  mentioning  the  number  of  coats  of  paint  for 
outside,  but  not  for  inside,  nor  number  of  rooms,  nor  what 
rooms  were  to  be  papered,  nor  quality  of  paper,  does  not  con- 
stitute a  contract  sufficiently  precise  to  create  a  lien  against 
a  mortgagee.^ 

§  231.  Bffeot  of  Completion  or  Abandonment  of  Contract  on 
such  Priority.  —  If,  however,  the  work  has  been  completed  on 
a  building,  or  abandoned,  and  then  begun  anew,  and  the  lien  is 
given  to  be  contemporaneous  with  the  commencement  of  the 
building,  or  if  there  be  an  entirely  distinct  contract  under 
which  subsequent  labor  is  performed  or  materials  furnished, 
and  the  lien  of  each  mechanic  dates  only  from  the  commence* 
ment  of  his  work  or  furnishing  of  materials,  in  either  of  these 
cases  the  mechanics  will  be  postponed  to  purchasers  and  sub- 
sequent encumbrancers.  As  where  '*  the  lien  for  work  and 
materials,  as  aforesaid,  shall  be  preferred  to  every  other  lien  or 
encumbrance  which  attached  upon  such  building  and  ground, 
or  either  of  them,  subsequently  to  the  commencement  of  such 
building,"  and  a  second  story  was  erected  upon  a  row  of  one- 
story  buildings,  which  had  been  roofed  in,  rented  and  occu- 
pied by  tenants,  the  lien  of  a  judgment  has  priority  which 
attached  after  the  firat  erection  and  before  the  addition  of  the 
second  story.  The  justice  and  policy  of  this  rule  are  appar- 
ent, because  any  other  would  deprive  the  owner  of  a  new 
house  or  factory  of  the  power  of  borrowing  money  to  supply 
his  own  necessities  or  pay  the  workmen  by  whom  it  had  been 
erected,  and  thus  produce  a  result  equally  injurious  to  the 

1  Jonei  V.  Swan,  21  Iowa,  181.  *  Mancheater  p.  Searie,  121  Maaa. 
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parties  and  to  the  community.^  So,  when  the  plan  of  a 
building  ia  changed  and  greatly  enlarged  while  it  is  in  the 
course  of  construction,  the  liens  of  mechanics  and  material- 
men subsequent  to  such  change  relate  only  to  the  commence- 
ment of  the  alteration  on  the  ground,  subject  to  all  liens 
which  had  previously  fastened  on  the  land.'  Where  a  party 
was  working  by  the  month  in  a  mine,  and  the  mine-owner 
mortgaged  the  property  subsequent  to  the  contract  with  the 
foreman  for  labor,  it  was  held  that  all  the  work  done  subse- 
quent to  the  mortgage,  after  the  expiration  of  his  then  cur- 
rent month,  must  be  postponed  to  the  mortg^e.^ 

§  232.  'When  PnrchaBer  or  Mortgagee  wiU  have  Priority.  —  A 
band  fide  mortgagee  for  value  must  be  regarded  as  a  ^^  bond  fide 
purchaser,"  within  the  letter  and  spirit  of  the  mechanics'  lien 
law,^  and  there  is  no  question  that  when  the  sale  or  mortgage 
is  prior  to  the  commencement  of  any  work  or  delivery  of  any 
materials,  it  will  be  preferred  to  its  full  extent  in  a  contest 
with  mechanics,^  unless  the  purchaser  or  mortgagee  has,  by 
his  own  acts,  compromised  his  rights.  As  where  a  mechanic 
erected  a  building  on  mortgaged  property  for  the  mortgagor, 
and  obtained  a  mechanics'  lien  thereon  under  the  statute. 
The  mortgagor  then  gave  another  mortgage  to  a  third  party, 
whose  interest,  together  with  the  equity  of  redemption,  after- 
wards became  vested,  by  purchase  and  foreclosure,  in  the  first 
mortgagee ;  and  it  was  held  that  the  latter  could  not  be  called 
upon  to  redeem  the  mechanics'  lien.®  When  a  moilgs^ee  has 
placed  his  mortgage  upon  record,  his  rights  are  then  protected 
by  law.  He  has  given  such  notice  as  the  law  has  prescribed, 
and  is  not  bound  either  to  assent  or  dissent  to  any  agree- 
ment made  by  the  person  in  possession  for  impi-ovements.^ 
The  lien  of  the  mechanic  in  such  cases  for  work  and  labor 
done  upon  mortgaged  property,  at  the  instance  of  the  mort- 
gagor, is  subordinate  to  that  of  the  mortgagee,  although  the 

1  IPTin  V.  Horey,  8  Phila.  878.  •  Jesawp  r.  Stone,  18  Wis.  466. 

2  Smedlej  v.  Conawaj,  5  Am.  Law  •  Card  v.  Quinebaug  Bank,  23  Conn. 
Reg.  (Penn.)  442.  866. 

»  Capron  ».  Stront,  11  Ner.  804.  ^  Hoover  r.  Wheeler,  23  Miss.  814. 

«  Foiuheev.Grig8b7,12Bii8h(Ky.h 
76. 
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latter  knew  of  such  work  and  labor  at  the  time  the  mechanic 
rendered  the  same,  and  did  not  object.^  The  same  rule  of 
priority  applies  in  favor  of  mortgages  duly  made  and  record- 
ed prior  to  the  statutory  notice.  They  are  preferred  to  the 
extent  of  their  security,  to  the  exclusion  of  the  delinquent 
mechanic.  Thus,  where  persons  seeking  to  avail  themselves 
of  the  lien  ^'  shall  file  in  the  recorder's  office  .  .  .  notice  of 
their  intention  to  hold  a  lien,"  a  mechanics'  lien  accruing  on 
premises  .previously  mortgaged,  the  mortgage  must  be  first 
satisfied.^  Under  a  rimilar  statute  in  another  State,  it  was 
declared  that  it  seems  the  lien  of  a  material-man  cannot  take 
preference  over  the  lien  of  a  prior  mortgage.*  The  rule  of 
caveat  emptor^  therefore,  applies  against  a  mechanic  as  well  as 
in  the  case  of  a  vendee.  If  a  contractor  proposes  erecting 
buildings,  furnishing  materials,  or  putting  labor  on  a  lot  of 
ground,  it  behoves  him  to  examine  and  assure  himself  of  the 
fact  that  the  person  with  whom  he  contemplates  making  the 
contract,  or  for  whose  benefit  he  is  about  to  employ  his  means 
or  labor,  has  such  an  interest  or  title,  unencumbered,  as  will 
enable  him  to  avail  himself  of  a  valid  or  effidlent  lien.  Un- 
der the  system  of  registration  in  this  country,  a  little  diligence 
will  always  impart  to  a  person  the  requisite  iuformation  ;  and  if 
he  fails  to  inform  himself,  the  law  will  not  relieve  him  against 
the  consequences  of  his  own  negligence.^  In  these  cases  the 
mechanic  was  put  on  inquiry  by  the  fact  that  his  employer 
had  no  title,  and  consequently  he  entered  into  the  building 
contract  subject  to  the  equities  existing  between  the  parties, 
which  equities  he  might  have  discovered  by  reasonable  in- 
quiry. Thus,  in  another  case,  where  the  owner  contracted  to 
sell  a  lot  to  a  purchaser,  with  a  mortgage  to  be  made  to  a 
bank  on  the  same,  but  no  deed  was  placed  on  record,  and 
while  the  ownership  was  thus,  the  purchaser  employed  a 
mechanic  to  make  repairs  to  the  house,  the  mechanic  entered 
and  began  putting  up  a  fence  with  the  knowledge  of  the 
owner.     The  owner  and  purchaser  then  met  to  make  a  con- 

1  Pride  r.  Vilet,  3  Sneed  (Tenn.),         *  Walker  v.  HauM  Hijo,  1  Cal.  ISa 
126.  «  Bridwell  v.  Clark,  88  Mo.  170. 

s  Troth  V,  Hunt,  8  Blackf .  (Ind.)  680. 
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veyaucef  and  at  the  same  time  the  mortgage  was  made  to  the 
hank,  which  had  no  knowledge  of  any  claim  of  lien,  it  was 
held  that  the  mortgage  under  the  circumstances  had  priority.^ 
Where  the  lien  shall  be  preferred  **  to  any  lien  or  mortgage 
of  which  the  lien-holder  had  no  notice  and  which  was  unre- 
corded at  the  lilme  the  building  was  commenced,"  and,  inter- 
mediate the  execution  and  recording  of  a  mortgage,  work  was 
commenced  upon  the  mortgaged  premises  and  a  lien  was 
filed,  it  was  held  that  the  lien  of  the  mortgage  was  superior 
to  the  mechanics'  lien,  unless  the  mechanic,  at  the  time  he 
commenced  the  work,  had  no  notice  of  the  existence  of  the 
mortgage.^  The  fact  that  a  prior  deed  of  trust  was  upon  an 
equitable  estate  will  not  postpone  it  to  the  mechanics*  lien.^ 
§  233.  Prioritlea  when  Mechanics  fail  to  comply  with  Statu- 

,  tory  RequirementB. —  As  the  statute  of  each  State  fixes  the 
time  for  the  inception  of  the  lien,  it  follows  that  whenever  a 
notice  of  lien  is  made  necessary  for  its  creation,  all  transac- 
tions with  bond  fide  purchasers,  prior  to  strict  compliance 
with  the  statutory  requisites  of  notice,  will  be  effectual,  even 
to  the  entire  exclusion  of  the  mechanic.^  As,  where  a  stat- 
ute provides  that  ^^  such  lien  shall  not  attach  thereto  until  the 
person  claiming  the  lien  shall  have  filed  a  written  memoran- 
dum," it  cannot  take  precedence  of  a  prior  mortgage,  and  ^he 
mortgage  attaches  to  all  that  had  been  attached  to  the  land 
and  thus  had  become  realty.^  One  entitled  to  a  lien  which 
takes  effect  upon  notice,  until  he  files  his  notice  has  no 
greater  equities  than  other  general  creditors,  and  is  affected 
by  all  equities  existing  at  that  time  in  favor  of  those  dealing 
with  his  debtor ;  his  lien  attaches  only  to  the  estate  and  in- 
terest of  the  debtor  as  it  then  exists.  His  lien  is  therefore 
subject  to  a  prior  equitable  lien,  although  he  had  no  notice  of 
it.®  Thus,  where  any  person  doing  labor,  &c.,  is  declared  en- 
titled to  a  lien,  *'  upon  filing  the  notice,  &c.,  for  the  value  of 
such  labor,  &c.,  upon  such  house,  &c.,  to  the  extent  of  the 

^  Middletown  Bank  v.  Fellowes,  42        ^  Homans  v.   Coombe»   3   Cranch, 

Conn.  36.  C.  C.  36S. 

3  Root  V.  Bryant,  57  Cal.  43.  *  Hinckley  v.  James,  61  Vt.  240. 

*  Lunt  V.  Stephens,  75  III.  608..  <  Payne  v,  Wilson,  74  N.  Y.  343. 
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right,  title,  and  interest  at  that  time  existing,  of  such  owner," 
&c.,  a  lien  cannot  be  asserted  where  the  person  alleged  to  be 
the  owner  of  the  premises  did  not  own  the  premises  at  the 
time  th^  notice  of  lien  was  filed,  he  having  previously  con- 
veyed them  to  another.  An  innocent  purchaser,  without 
notice  and  for  a  valuable  consideration,  is  n^t  bound  to  take 
notice  of  a  mechanics'  lien  filed  against  a  former  owner,  who 
conveyed  the  premises  to  such  purchaser's  grantor  (whether 
fraudulently  or  not),  previous  to  the  filing  of  such  lien.  He 
is  not  bound  to  notice  any  lien  filed  after  his  grantor's  title 
was  conveyed.^  Where  a  mortgagee  purchased  the  mort- 
gaged premises  at  a  trustee's  sale,  and  took  the  property 
wholly  discharged  from  the  lien  of  the  mechanic,  a  purchaser, 
whoever  he  may  be,  from  such  mortgagee  must  take  a  title 
equally  exempt  from  the  lien.^  Again,  if  the  property  on 
which  the  lien  is  claimed  has  been  purchased  on  valid  judg- 
ment  and  execution,  before  the  date  of  lien,  the  purchas- 
er's claim  has  preference,  and  must  be  satisfied  before  the 
statutory  lien  can  attach.^  Again,  under  the  statute  last 
above  quoted,  where  there  had  been  a  bond  fide  conveyance 
of  the  property  to  trustees  for  the  benefit  of  creditors,  prior 
to  the  filing  of  the  notice  of  lien,  there  was  no  lien,  although 
the  deed  was  not  recorded  until  two  hours  afterwards,  unless 
the  registry  acts  required  the  deed  to  be  recorded  to  pass 
title.  For  the  acquisition  of  the  statutory  lien  the  statute 
itself  must  be  strictly  pursued;  and  there  is  in  this  no  in- 
equity, as  the  party  claims  a  right  not  existing  at  common 
law,  and  the  benefit  of  a  summary  proceeding  for  the  enforce- 
ment of  that  right.  If  he  allow  the  time  to  pass  prescribed 
for  filing  the  notice,  until  the  owner  has  sold  the  property, 
he  cannot  complain ;  he  has  still  his  action  for  the  debt.  He 
only  fails  by  his  own  delay  to  secure  the  benefits  of  the  stat- 
ute. If  it  were  equitable  that  the  material-man  should  have 
a  lien  upon  the  building  into  which  his  materials  had  entered, 

^  Noyet  p.  Barton,  29  Barb.  (N.  T.)         •  McColloogh  v.  Caldwell,  6  Ark. 
eSl ;  8.  c.  17  How.  Pr.  (N.  Y.)  449.  237 ;  Boae  v.  Graj,  40  Oa.  166. 

>  M'Kim  V,  Mason,  8  Md.  Ch.  Dec 
186. 
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from  the  time  he  parted  with  them,  the  legislature  was  as 
well  aware  of  this  fact,  and,  not  having  so  provided,  he  must 
take  the  lien  which  has  been  given  him.^  So,  where  without 
fraud  the  owner  of  a  house  and  lot  conveyed  them  to* trustees 
for  the  benefit  of  creditors,  and  laborers,  material-men,  &c., 
having  filed  a  notice  of  lieu  after  the  conveyance,  averred,  in 
a  complaint  filed  to  foreclose  the  alleged  lien,  '^  that  the 
assignment  was  made  subject  to  the  claimants*  rights  under 
the  act,"  it  was  held  that  there  was  no  distinct  or  sufficient 
averment  that  a  lien  was  specifically  reserved  to  the  claim- 
ants by  the  instrument  itself,  and  that  by  setting  up  the  ex- 
ecution of  the  assignment  before  the  notice  was  filed,  the 
plaintiffs  had  shown  themselves  devoid  of  any  lien  which 
could  be  foreclosed  by  a  proceeding  under  the  statute.^  But 
in  another  case,  under  a  law  where  '^no  property  shall  be 
liable  for  repairs,  which  shall  have  been  conveyed,  before  any 
claim  shall  have  been  filed,  to  a  purchaser,"  &c.,  an  assignee 
for  the  benefit  of  creditors  is  not  a  "  purchaser  "  within  the 
act.^  When  the  law  requires  a  notice  to  be  filed,  and 
which  is  essentially  defective  in  a  matter  of  description,  the 
mechanic  will  lose  the  benefit  of  the  statute  as  against  third 
parties,  without  other  notice.*  Or  if  the  mechanic  does  not 
follow  the  directions  of  the  statute  in  other  important  par- 
ticulars, he  does  not  acquire  any  interest  or  lien  in  the 
premises  by  reason  of  judgment  against  a  mortgagor  after 
foreclosure  and  sale.*^  There  is  no  moral  obligation  on  a  pur- 
chaser to  liquidate  a  claim,  even  with  actual  notice  of  its 
existence,  which,  on  its  face,  was  no  lien  at  the  time  of  his 
purchase.®  A  purchaser,  therefore,  at  sheriff's  sale  is  not 
bound  to  notice  a  deed  or  mortgage  defectively  registered,  or 
a  judgment  or  lien  which  appears  on  its  face  to  be  a  nullity. 
Even  had  actual  notice  of  it  been  given  him,  he  would  have 
been  informed  of  nothing  but  an  abortive  attempt  to  create  a 
lien.7    Under  a  provision  "  that  the  liens  created  in  pursuance 

1  Quimbj  ».  Sloan,  2  E.  D.  Smith         •  Crump  o.  GUI,  9  Phila.  117. 
(N.  Y.),  694 ;  8.  c.  2  Abb.  Pr.  (N.  Y.)         *  Montrose  v.  Connor,  8  Cal.  344. 
gS.  •  Eaton  ».  Bender,  1  Neb.  428. 

*  Jackson  v.  Sloan,  2  E.  D.  Smith,         •  Bolton  v.  Johns,  6  Penn.  146. 

616.  .  ''  Goepp  V.  Gartiser,  86  Penn.  ISa 
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*  of  this  act  shall  have  precedence  over  all  other  liens  or  encum- 
brances which  have  attached  upon  the  premises,  subsequent 
to  the  time  at  which  said  notice  was  given,"  it  was  held  that 
the  liefn  begins  only  from  the  time  of  filing  the  notice,  and  a 
purchaser  at  any  time  before  the  giving  of  such  notice  takes 
title  unaffected  thereby.  The  fact  that  the  mechanic  is 
openly  doing  his  work  is  not  notice  to  any  one,  for  it  is  not 
made  so  by  the  statute.^  But  where  *^  the  failure  to  file  the 
claim  in  the  time  named  shall  not- operate  to  defeat  the  claim 
as  against  any  one  except  encumbrancers  without  notice, 
whose  right  accrued  after  the  ninety  days  and  before  the 
claim  is  filed,"  encumbrancers  whose  claims  arise  before  the 
ninety  days  expire  are  postponed  to  the  mechanics.  The  rea- 
son is  that  the  act  of  building  is  notice  to  all  the  world.  The 
above  act  protects  only  those  whose  rights  accrued  after  the 
time  fixed  for  filing  claim,  and  before  it  is  actually  filed.'"^ 

§  234.  Priorities  when  MortgageeSi  &o.,  faU  to  comply  with 
Statntozy  Reqairements.  —  On  the  Other  hand,  when  the  mort- 
gage is  not  recorded  until  the  lien  of  the  mechanic  has  at- 
tached, the  former  will  be  subordinated  to  the  latter.  Thus,  a 
mortgage  given  prior  to  the  commencement  of  a  building,  but 
not  recorded  for  six  months,  as  provided  by  a  registry  act,  and 
the  building  having  been  commenced  two  days  prior  to  the 
recording  of  the  deed,  a  mechanics'  lien  is  preferred,  though 
his  claim  originated  after  the  six  months.  The  mortgagee 
having  been  guilty  of  negligence,  it  would  be  inequitable  to 
prefer  him  to  the  builder.^  A  deed  of  trust  made  and  deliv- 
ered before,  but  not  recorded  until  after,  a  lien  attaches,  will 
be  postponed  to  the  latter.*  But  where  there  was  no  law 
compelling  a  mortgage  to  be  recorded,  an  unrecorded  one  had 
priority  over  a  mechanics'  lien  which  attached  subsequently 
to  its  execution.^  So,  where  the  lien  law  establishes  the  lien 
to  "  the  extent  of  the  right,  title,  and  interest  of  the  owner 
at  the  date  of  filing  the  notice  of  lien,"  and  a  party  furnished 

1  Cotton  V.  Holden    1  MacArtbur  (Penn.),  320;  Stuyvesant  o.  Browning, 

(D.  C),  46S ;  Tucker  v.  Ormes,  Id.  88  N.  Y.  203. 

662.  4  Thielman  v.  Carr,  75  III  886. 

«  Erani  v.  Tripp,  86  Iowa,  872.  *  Prow  v.  Munie,  4  Cal.  173 ;  Quimby 

»  MitcheU    v,   Evana,   2    Browne  vi  Sloan,  2  Abb.  Pr.  (N.  Y.)  93. 
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materials  to  an  owner,  who  agreed  to  pay  therefor,  half  in  cash 
and  half  by  a  first  mortgage  on  one  of  the  buildings.  May 
1,  1872,  a  mortgage  was  given  to  him  for  said  sum,  together 
with  six  per  cent  interest  thereon,  but  not  acknowledged. 
On  June  29  he  procured  the  mortgage  to  be  acknowledged, 
and  on  August  9  it  was  recorded.  On  September  21,  fearing 
there  might  be  some  claim  of  usury,  he  obtained  another  mort- 
gage from  the  owner,  omitting  the  six  per  cent.  On  fore- 
closure it  appeared  that,  without  any  knowledge  of  the 
mortgagee,  one  W.  had,  on  June  19,  filed  a  lien.  It  was  held 
that  the  lien  of  the  mortgage  had  priority  over  that  of  W.^ 
A  sale  upon  a  judgment,  though  subsequent  to  a  mortgage, 
upon  a  mechanics^  lien  of  record  prior  to  the  mortgage,  will 
discharge  the  lien  of  the  mortgage,*  So  where  a  mortgagee 
released  a  mortgage  made  by  two  parties,  and  took  a  new 
mortgage   made   by  one  to  whom  the  other  mortgagor  had 

• 

meanwhile  sold,  the  new  mortgage  being  for  a  less  sum  by 
five  hundred  dollars,  paid  at  the  time,  and  bearing  a  different 
rate  of  interest,  it  will  require  clear  evidence  of  fraud  to  in- 
duce a  court  of  equity  to  interfere,  and  give  the  mortgage 
priority  over  intervening  liens.^  In  another  case,  it  was  said, 
although  a  mortgage,  which  is  a  subsisting  encumbrance  upon 
premises  on  which  a  mechanics'  lien  is  claimed  when  the  prem- 
ises were  purchased  by  the  present  owner,  is  a  prior  encum- 
brance to  the  liens  of  the  mechanics  and  material-men ;  yet, 
when  buildings  on  which  liens  are  claimed  were  commenced, 
and  the  bulk  of  the  materials  are  furnished  before  a  second 
mortgage  is  recorded,  it  is  clear  that  the  liens,  if  valid,  have 
priority  over  such  second  mortgage.*  Again,  a  mortgage 
recorded,  but  held  by  the  mortgagor  ready  for  delivery 
when  he  should  obtain  a  loan,  was  held  not  to  have  been 
recorded,  so  as  to  be  notice  as  against  lien  claimants,  until 
the  day  when  the  loan  was  made  and  the  mortgage  delivered. 
The  advancing  of  money  by  the  mortgagee  upon  a  mortgage 
recorded  before  its  delivery  will  not  be  held  to  relate  back 

1  Payne  v.  Wilson,  18  N.  T.  Su-         <  Dingman  v.  RandaU,  IS  Cal.  612. 
preme  Ct.  S02.  ^  Morris  Co.  Bank  v.  Rockaway  M. 

>  Goepp  V.  Gartizer,  8  Pliila.  336.         Co.,  1  McCart.  Ch.  (N.  J.)  18a 
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to  the  date  of  execution,  acknowledgment,  or  registry  of  the 
mortgage  where  the  rights  of  lien  claimants  have  intervened, 
in  the  absence  of  any  antecedent  agreement  for  the  loan,  and 
where  the  making  of  the  loan  was  not  in  any  wise  dependent 
on  the  fact  of  the  registry  of  the  mortgage.^ 

§  235.  Fraud  of  Owner  does  not  affect  Priority  of  Meohanic.  — 
It  is  no  objection  to  the  validity  of  mechanics'  liens  that  the 
mortgagor  procured  them  to  be  filed,  or  that  he  concealed 
them  from  the  mortgagee  at  the  time  of  obtaining  the  loan 
for  which  the  mortgage  was  given.  If  the  mortgagor  was 
actuated  by  fraudulent  motives^  it  cannot  affect  the  rights  of 
bond  fide  lien- holders.^  So  a  purchaser  of  a  building  from  the 
owner,  pending  a  proceeding  to  enforce  a  mechanics'  lien 
created  for  its  erection,  will  take  the  title  subject  to  the  lien 
which  may  be  established  in  that  proceeding.  And  if  such 
purchaser  sell  the  house  to  another,  and  induce  him  to  re- 
move it  to  another  lot,  he  will  hold  the  proceeds  of  the  sale 
as  a  trust  fund,  liable  to  discharge  the  lien.^  It  will  be  pre- 
sumed that  the  price  was  fixed  with  reference  to  the  encum- 
brance, or  that  he  secured  himself  from  loss  by  appropriate 
covenants.*  Or  where  the  person  who  contracted  the  debt 
which  created  the  lien  sold  to  another,  who  reserved  from 
the  purchase-money  an  amount  sufficient  to  pay  the  debt, 
the  latter  cannot  complain  of  a  decree  making  the  debt  a  lien 
on  his  interest  in  the  land.^ 

§  236.  Priority  of  Future  Advanoea  under  Mortgage.  —  Claim- 
ants of  liens  are  bound  to  know  what  has  been  done  under  a 
duly  registered  mortgage.^  Mortgages,  and  deeds  in  the 
nature  of  mortgages,  to  secure  future  loans  or  advances,  if 
bond  fide^  have  always  been  sanctioned,  and,  if  otherwise 
unexceptionable,  their  validity  cannot  be  questioned.  The 
mere  fact  that  materials  are  to  be  supplied,  instead  of  money, 
will  not  impair  their  validity,  and,  if  given  before  thB  com- 
mencement of  a  building,  will  be  good  against  mechanics' 

^  Mutual  Ben.  L.  Ins.  Co.  t;.  Row-        ^  Blauvelt  v.  Wood  worth,  81  N.  T. 

anil,  20  N.  J.  Eq.  889.  285. 

s  Gordon  v.  Torrey,  2  McCart.  Cb.         *  Kidder  v.  Aholtz,  36  Ul.  478. 
(N.  J.)  112.  «  Holmes  v.  Ferguson,  1  Oreg.  220. 

<  EUett  r.  Tyler,  41  m.  449. 
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liens.^  So  where  there  is  a  mortgage,  in  common  form,  to 
secure  payment  of  a  bond  for  a  sum  certain,  which  bond  is 
in  fact  given  in  consideration  of  a  promise  by  the  obligee 
to  advance  a  similar  sum,  for  the  purpose  of  building  on  the 
mortgaged  land,  and  in  certain  proportions  to  the  progress  of 
the  buildings,  it  has  priority  over  mechanics'  liens  recorded 
subsequently  to  the  mortgage,  although  before  the  advances 
were  all  made.^  Again,  where  '*  such  lien  shall  be  preferred 
to  all  other  liens  which  may  attach  subsequent  to  the  com- 
mencement of  such  building,"  and  a  mortgage  was  executed 
and  recorded  Aug.  21,  and  U  &ontract  to  build  and  work 
commenced  on  Aug.  23,  the  lien  of  the  mortgagee  was  prior; 
and  this,  although  the  mortgage  did  not  expressly  provide  for 
future  advances.^  A  building-fund  company  agreed  to  ad- 
vance to  one  of  its  members  money  to  build  a  house  on  a  lot 
owned  by  him,  and  advanced  a  part  of  the  money,  and  took 
a  lien  upon  the  lot  and  the  buildings  which  might  be  erected 
upon  it  to  secure  the  advances  made  and  to  be  made.  The 
member  then  made  a  contract  for  the  building  of  a  house  on 
the  lot  with  a  mechanic,  who,  to  raise  money  faster  than  it 
could  be  obtained  from  the  company,  assigned  the  contract 
to  a  person  who  undertook  to  advance  the  money ;  and  the 
contract  was  recorded  so  as  to  create  the  mechanics'  lien.  After 
the  contract  was  recorded,  the  company  advanced  money 
from  time  to  time,  as  it  had  agreed  to  do,  which  was  paid  to 
the  assignee  in  part  satisfaction  of  his  advances  to  the  me- 
chanic, with  a  knowledge  on  his  part  that  it  came  from  the 
company,  and  that  the  company  claimed  priority  of  lien  upon 
the  property.  The  company  was  entitled  to  priority  over 
the  mechanics'  lien  for  its  advances  made  after  the  contract 
was  recorded,  as  well  as  for  its  advances  made  before  ;  other- 
wise, it  would  operate  as  a  virtual  fraud  on  the  company,  as 
they  paid  their  money,  and  it  was  accepted  by  the  assignee 
with  full  knowledge  that  the  company  expected  to  be  indem- 
nified in  preference  to  all  other  claimants.^    In  another  case 

1  Brooks  V.  Lester,  86  Md.  66 ;  Rob-        *  Martsolf  v,   Barnwell,    16    Kan. 
iDBon  V.  Williams,  22  N.  T.  880.  612. 

*  Moroney's  Appeal,  24  Peon.  872.  «  laege  v,  Bossieaz,  16  Gratt  83. 
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it  was  held  that  money  advanced  as  a  building  was  erected, 
on  a  judgment  and  mortgage  executed  to  secure  the  same 
before  building  was  commenced,  had  priority  over  the  me- 
chanics' lien.^  A.  agreed  to  advance  money,  in  ten  instal- 
ments, as  buildings  progressed,  and  took  a  mortgage  on  the 
property  to  secure  the  whole  amount.  After  making  eight 
payments,  he  assigned  the  agreement.  B.,  the  assignee  of 
A.,  was  the  contractor  for  building  the  houses,  and  he  as- 
signed the  agreement  to  C,  to  raise  the  means  for  completing 
the  same.  By  an  arrangement  between  them  at  the  time  of 
such  assignment,  B.  made  drafts  upon  C,  in  favor  of  persons 
who  furnished  materials  and  labor,  which  was  accepted  by 
him,  when  in  funds,  under  the  agreement.  The  contractor, 
in  order  to  complete  the  houses  and  entitle  himself  to  the 
residue  of  the  instalments,  procured  advances  from  D.  on 
the  strength  of  A.'s  agreement.  D.  advanced  the  amount  of 
the  two  remaining  instalments ;  and  it  was  held  that  D.  was 
entitled  to  stand  in  the  place  of  A.,  as  regarded  the  two  in- 
stalments ;  and  that  in  a  reference  to  determine  the  priority 
of  liens  as  between  A.  and  D.  and  a  subsequent  mortgagee 
and  judgment  creditor,  D.  had  a  prior  lien  in  equity  to  the 
two  latter  for  the  amount  of  the  two  instalments.^  And 
where  the  owner  of  a  lot  contracted  for  the  erection  of  a 
house  tliereon,  and  agreed  to  pay  certain  sums  of  money  as 
the  work  progressed,  and  on  its  completion  to  convey  a  cer- 
tain other  lot,  for  which  purpose  R.  released  a  mortgage  on 
the  lot,  and  during  the  work  the  owner  of  the  lot  on  which 
the  building  was  being  erected  mortgaged  it  to  R.,  and  sub- 
sequently on  its  completion,  by  agreement  with  the  builders, 
gave  his  note  for  a  certain  sum  of  money,  instead  of  the  lot 
he  was  to  convey,  and  assigned  note  and  lien  to  plaintiff,  it 
was  held  that  as  much  of  the  claim  as  represented  the  value 
of  the  lot  which  was  to  have  been  conveyed  had  to  be  post- 
poned to  the  mortgage.^  A  mortgage  given  to  indemnify 
the  mortgagee  against  loss  in  consequence  of  his  drawing 

1  Robinson  v,  ContoL  Real  Estate,        >  GriiBn  v.  Bnrtnett,  4  Edw.  Ch. 
55  Md.  105.  678. 

<  Soule  9.  Dawes,  7  Cal.  570. 
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notes  in  favor  of  the  mortgagor  is  as  valid  where  the  notes 
are  to  be  drawn  in  future^  as  where  they  are  already  drawn ; 
and  if  the  parties,  by  indorsement  on  the  mortgage,  agree 
that,  instead  of  drawing  notes  for  the  whole  amount,  the 
mortgagee  shall  indorse  part,  for  which  the  mortgage  shall 
be  a  security,  the  mortgagee  will  have  a  lien  for  the  indorse- 
ments, not  only  against  the  mortgagor,  but  also  against 
the  material-men  who  subsequently  erect  buildings  on  the 
ground.* 

§  287.  Prior  Mortgage  seonree  Priority  npon  Sabseqaent  Im- 
provements.—  An  important  inquiry  arises  here.  Does  a  prior 
mortgage  on  land  which  is  subsequently  improved  by  build- 
ings extend  its  lien  over  the  latter  to  the  exclusion  of  me- 
chanics who  erected  them  ?  In  answer  it  has  been  said  that 
the  lien  created  by  the  statute  does  not  and  cannot  interfere 
with  the  prior  encumbrance  created  by  mortgage  upon  the 
land  on  which  the  building  is  erected.  It  is  equally  clear, 
upon  the  principles  of  the  common  law,  and  independent  of 
any  statutory  provision,  that  any  building  or  improvement 
erected  upon  land  subsequent  to  the  execution  of  the  mort- 
gage becomes  a  part  of  the  land,  and  subject  to  the  existing 
encumbrance.  And  it  may  be  safely  affirmed  that  a  mort- 
gagee cannot  be  deprived  of  the  benefit  derived  from  subse- 
quent improvement,  except  by  clear  and  express  legislative 
provision.  In  case  of  doubt,  his  acknowledged  common-law 
right  would  prevail.*  In  another  case,  it  was  said  that,  where 
the  law  does  not  provide  otherwise,  prior  Hens  by  mortgage  or 
judgment  are  not  affected  in  their  priority  on  the  improve- 
ments in  favor  of  mechanics.^  So,  where  there  is  a  mortgage 
on  the  land,  the  court  cannot,  unless  specially  authorized,  at- 
tach a  lien  on  the  buildings  to  the  exclusion  of  the  prior  lien.^ 
Again,  under  a  law  which  gives  to  machinists  a  preference 
over  *^all  liens  subsequent  to  the  commencement  of  the 
work,''  his  lien  upon  a  steam-engine  built  at  his  shop,  and 
then  carried  to  and  put  up  in  a  factory  upon  which  there  was 

1  Lyle  V.  Baoomb,  5  Binn.  686.  >  Choteau   v.  ThomfMOD,  2    Ohio 

'  Newark  Lime  &  Cement  Co.  v.    St.  114. 
Morrison,  2  Bea«.  Ch.  (N.  J.)  183.  «  BridweU  v.  CUrk,  89 Mo.  170. 
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a  previous  mortgage,  is  not  entitled  to  priority  over  such 
mortgage,  as  the  mortgage  operates  from  the  very  moment 
when  anything  is  affixed  to  the  land,  and  the  machinist's 
claim  cannot  have  a  priority  over  the  mortgage  of  an  older 
date,  where  the  statute  only  provides  for  a  priority  over  liens 
**  subsequent,"  and  not  to  those  coeval  or  simultaneous.^  Sq, 
where  a  mortgage  on  land  previous  to  the  commencement  of 
a  building  has  priority  over  that  given  to  mechanics  for  their 
work  and  labor,  a  sale  under  such  a  mortgage  by  the  sheriff 
divests  the  land  of  any  encumbrance,  and  leaves  the  party  to 
his  claim  on  the  purchase-money ;  and  the  claim  filed  by  a 
mechanic  cannot  be  the  foundation  proceeding  against  the 
house  to  which  it  attached,  in  the  hands  of  the  purchaser.^ 
So,  the  mortgagee  of  a  lot  of  ground  has  a  lien  not  only  on 
the  ground,  but  on  the  buildings  erected  subsequent  to  the 
mortgage,  in  preference  to  brick-makers  and  other  material- 
men who  claim  under  a  lien  law  which  makes  the  property 
subject  to  the  payment  of  their  debts  ^^  before  any  other  lien 
which  originated  subsequent  to  the  commencement  of  the 
building/'  In  the  opinion  it  was  said  that  erections  made 
on  lands  which  have  been  mortgaged  operate  as  a  further 
security  to  the  mortgagee,  for  cvjus  est  solum^  ejuB  est  usque 
ad  ecelum.  It  cannot  be  asserted  with  any  shadow  of  reason 
that  a  mortgagee  shall  be  placed  at  the  mercy  of  a  mort- 
gagor ;  that  the  latter  may  prostrate  what  erections  are  on 
the  ground,  and  build  up  others  at  his  sole  will  and  pleasure, 
which  might  diminish  the  security  of  the  former  upon  a 
sheriff's  sale,  if  they  are  not  to  be  paid  out  of  the  proceeds 
of  the  sheriffs  sale.  The  mortgagor  might  thus  cover  the 
whole  of  the  vacant  city  lot  with  expensive  buildings,  and, 
if  the  mortgagee  is  eventually  compelled  to  buy  it  in  for  his 
own  security,  he  would  be  subjected  to  pay  moneys  out  of 
his  own  pocket  according  to  the  ideal  value  of  those  build- 
ings in  the  estimation  of  others.'    A  depot  building  was  held, 

^  Denmead  v.  Bank  of  Baltimore,  9  ^  Leib  v.  Bean,  1  Ashm.  (Penn.) 

Md.  184 ;  M'Kim  v.  Mason,  8  Md.  Ch.  207. 

D.  1S6 ;  Jonea  v,  Hancock,  1  Md.  Ch.  >  Lyle  i^.  Dacomb,  5  Binn.  686. 
D.  187. 
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as  against  a  mechanics'  lien,  to  be  property  connected  with 
the  line  of  the  railroad,  and  regarded  as  part  of  the  mort- 
gaged premises,  which  were  described  by  a  general  descrip- 
tion, covering  the  railroad  and  land,  ground,  depots,  station- 
houses,  &c.,  acquired  and  to  be  acquired.^  The  lien  for 
repairs  upon  a  completed  railway  is  not  superior  to  the  lien 
of  a  mortgage  executed  after  the  completion  of  the  road,  the 
repairs  constituting  an  integral  part  of  the  road.^ 

§  238.  Lien  may  have  Priority  on  ZmprovementB  by  Statute, 
notwitbatanding  Prior  Mortgage.  —  It  cannot  be  affirmed,  how- 
ever, that  the  mortgagee  has  vested  rights  in  any  building  or 
improvement  not  erected  at  the  date  of  the  mortgage,  or  that 
a  lien  which  gives  to  the  party  whose  labor  is  employed  or 
materials  expended  in  the  erection  of  such  building  a  priority 
of  payment  out  of  the  building,  trenches  upon  any  vested 
right  of  the  mortgagee,  or  infringes  any  constitutional  provi- 
sion.^ It  is  competent  to  the  legislature  to  give  the  mechanic, 
on  the  building  he  erects,  a  lien  having  priority  over  a  previ- 
ously recorded  mortgage  on  the  land.*  The  wisdom  or  policy 
of  such  an  enactment  is  a  matter  exclusively  for  legislative  con- 
sideration. Accordingly,  under  a  statute  which  declares  that 
when  "  the  building  and  lot  are  sold  by  virtue  of  the  lien,  the 
deed  shall  convey  to  the  purchaser  the  buUding  free  from 
any  former  encumbrance  on  the  lands,  and  shall  convey  the 
estate  in  the  said  lands,  subject  to  all  prior  encumbrances," 
the  lien  of  the  mechanic  has  priority  on  the  building,  but  is 
subject  to  prior  encumbrances  on  the  land.^  So,  when  the  law 
gives  the  mechanic  a  prior  lien  on  the  building  "  to  any  other 
lien  whatsoever,'*  an  older  mortgage,  or  other  ordinary  cred- 
itors' lien  on  the  land,  even  with  notice  to  the  mechanic, 
cannot  preclude  the  latter's  priority,®  but  is  subordinate  to 
a  prior  encumbrance  so  far  as  respects  the  land.^    A  statute 

1  Coe  V,  N.  J.  Midland  R.  Co.,  31  443 ;  French  v,  Burlington  K.  R.,  4 

N.  J.  Eq.  106.  Dillon,  C.  C.  670. 

«  Bear  v.  B.  C.  R.  &  M.  R.  Co.,  48         »  Newark  Lime  &  Cement  Co.  v, 

Iowa,  620.  Morrison,  2  Beaa.  Ch.  (N.  J.)  133. 

8  Newark  Lime  &  Cement  Co.  v.         «  McLaughlin    v.    Green,  48  ^Css. 

Morrison.  2  Beas.  Ch.  (N.  J.)  188.  176 ;  Ivey  v.  White,  60  Miss.  146. 

*  Brooks  V.  Railwajr  Co.,  101  U.  S.         ^  McAllister  ».  Clopton,61  Miss.  267. 
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which  provides  that  mechanics  "shall  have  alien,  to  secure 
their  payment  upon  the  building  and  materials  aforesaid,  and 
said  building  and  materials  shall  not  be  subject  to  any  other 
lien  whatsoever,  until  the  aforesaid  lien  shall  have  been  can* 
celled,"  creates  a  lien  on  the  building  paramount  to  any  lien 
on  the  land  exclusively  existing  before  the  contract  was 
raade.^  Again,  where  the  law  gave  a  lien  **  on  the  building, 
erections,  or  improvements  "  in  preference  to  all  others,  it 
was  held  that,  although  a  railroad  was  bUilt  in  sections,  at 
different  times  and  under  separate  contracts,  yet  it  was  one 
entire  "  improvement,"  and  the  lien  of  the  mechanic  extended 
to  the  entire  line,  although  the  work  was  done  on  one  section 
only,  and  this  as  against  prior  mortgagees  of  the  land.^  So 
where  a  law  provides  that  "no  encumbrance  upon  land 
created  before  or  after  the  making  of  a  contract  under  the  pro- 
visions of  the  lien  law  shall  opei^te  upon  the  building  erected 
or  materials  fumished,  until  the  lien  in  favor  of  the  person 
doing  the  work  or  fujrnishing  the  materials  shall  have  been 
satisfied ;  and,  upon  questions  arising  between  previous  en- 
cumbrancers, and  creditors  under  the  provisions  of  this  chap- 
ter, the  previous  encumbrance  shall  be  preferred  to  the  extent 
of  the  value  of  the  land  at  the  time  of  making  the  contract, 
and  the  court  shall  ascertain,  by  jury  or  otherwise,  as  the 
case  may  require,  what  proportion  of  the  proceeds  of  any  sale 
shall  be  paid  to  the  several  pai'ties  in  interest,"  — this  statute 
declares,  in  express  terms,  that  a  deed  of  trust  which  had 
been  previously  executed,  and  which  was  an  encumbrance 
upon  the  premises,  could  not  operate  upon  the  materials  fur- 
nished by  the  lienor.  And  consequently,  if  the  previous  en- 
cumbrance could  not  operate  upon  these  materials,  then  a 
sale  under  the  deed  of  trust  could  convev  no  title  to  them 
to  the  purchaser ;  or,  if  any  title  was  conveyed,  it  was  sub- 
ject to  the  prior  lien  of  the  mechanics  to  have  their  debt  first 
paid  out  of  the  proceeds  derived  from  the  sale  of  them.'    By 

»  Otley  V.  Haviland.  .36  Miss.  19 ;         «  Gaty  v.  Caspy,   16  HI.  189.     A 

Hawley  r.  Henderson,  84  Mist.  261.  proyision  similar  to  this  seems  to  have 

*  Brooks  V.  Railway  Co.,  101  U.  8.  been  adopted  in  several  8Ute«  which 

443 ;  Meyer  r.  Hornby,  Id.  728.  hare  recently  rerised  their  laws. 
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the  phraseology,  "the  previous  encumbrance  shall  be  pre- 
ferred to  the  extent  of  the  value  of  the  land  at  the  time  of 
making  the  contract,"  must  be  understood  the  land  with  such 
improvements  as  there  wei'e  upon  it  at  the  time  of  the  execu* 
tion  of  the  mortgage.  If,  for  example,  the  owner  of  unen- 
cumbered realty,  with  a  building  upon  it,  execute  a  mortgage 
thereon,  and  afterwards  has  repairs  made  upon  the  building, 
for  which  a  mechanics'  lien  is  enforced,  9ucb  lien  would  take 
'priority  over  the  mortgage  only  to  the  extent  of  the  ad- 
ditional value  given  to  the  property  by  the  improvements. 
Thus,  if  to  a  house  and  lot  worth  fifteen  thousand  dollars, 
and  subject  to  a  mortgage,  additions  or  improvements  be 
made  by  the  mortgagor  in  such  mode  as  to  make  the  premises 
worth  eighteen  thousand  dollars,  the  mechanics  and  material- 
men engaged  in  making  these  improvements  would  have  a 
prior  lien  to  the  extent  of  three-eighteenths  of  the  proceeds 
of  sale,  and  the  increased  market  value  added  to  the  prop- 
erty would  measure  the  extent  of  the  jpriority  of  their  lien, 
without  reference  to  the  costs  of  the  materials  or  labor  ac- 
tually furnished.  To  hold,  in  a  case  of  that  kind,  that  their 
priority  of  lien  attached  to  the  entire  building,  which  may 
have  constituted  the  bulk  of  the  value  of  the  property  when 
the  mortgage  was  given,  and  the  value  of  which  may  have 
been  but  slightly  increased  by  the  improvements,  would  be  to 
destroy  the  lien  of  a  prior  mortgagee  in  a  mode  that  cannot 
be  conceded  to  have  been  within  the  intent  or  power  of  the 
legislature.^  So,  where  a  mechanics'  lien  law  gives  a  lien  on 
a  building,  and  prior  to  the  making  of  the  contract  for  mate- 
rials for  an  improvement  to  an  old  structure  a  mortgage 
existed  on  the  land  and  building,'  and  the  new  structure 
could  not  be  removed  without  materially  injuring  the  old 
one,  it  was  held  that  the  lien  of  the  mechanic  was  subordi- 
nate to  that  of  the  mortgage*  Again,  where  the  lien  '*  shall 
attach  to  the  buildings,  erections,  or  improvements,  for  which 
they  were  furnished  or  done,  in  preference  to  any  prior  lien  or 
incumbrance  or  mortgage,  upon  the  land  upon  which  the  same 

1  Crmkey  v,  North  Wett#ni  Mail        >  O'Briea  v.  Pettis,  42  Jowa,  204. 
Co.,  4S  XU.  4S1. 
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10  erected  or  put,''  it  does  not  take  priority  over  an  exist- 
ing mortgage  on  improved  property,  and  this  rule  prevails 
even  though  the  building  be  changed  so  that  very  little  of 
the  original  structure  remains:  other\Wse,  the  value  of  a 
mortgage  upon  improved  property  would  be  greatly  dimin- 
ished. Not  «o  with  a  partially  erected  building,  when  the 
materials  are  furnished  for  its  completion.^ 

§  288  a.  Diviaion  of  Prooeads  of  Bale,  when  Mechanio  has  First 
Lien  on  Boilding.  —  In  Illinois,  where  there  is  a  mortage  on 
land  prior  to  and  existing  at  the  time  of  the  commencement 
of  a  building,  the  mechanic  is  secured  by  express  statute  pri- 
ority on  the  building.  The,  vested  rights,  however,  of  the 
mortgagee  in  the  land  are  undisturbed.  In  the  event  of  a  sale 
of  the  entire  property,  the  proceeds  are  consequently  paid  to 
each  party  in  proportion  to  the  value  of  the  land  and  building 
respectively.  It  is  therefore  necessary  in  such  cases  that  the 
court  should  find  the  value  of  the  land  and  of  the  improve- 
ments separately.^  Again,  it  was  said,  that  where  a  statute 
preserves  the  lien  of  a  prior  encumbrancer  on  land,  and  gives 
a  first  lien  to  the  mechanic  on  the  building,  the  court  in  order- 
ing a  sale  should  find  the  value  of  the  lot  before  the  improve- 
ment,  and  also  the  building,  and  determine  what  proportion 
of  the  proceeds  each  shall  have.  It  is  error  not  to  do  this, 
but  to  require  the  lien  of  the  mechanic  to  be  first  paid.^  So, 
where  a  prior  mortgagee  has  his  lien  on  the  land,  and  the 
mechanic  on  the  building,  on  a  sale  of  the  whole  under  a  pro- 
ceeding to  enforce  a  mechanics'  lien,  the  proceeds  of  the  sale 
represent  and  stand  in  the  place  of  the  land  and  the  building, 
and  the  parties  have  the  same  proportionate  share  in  the  pro- 
ceeds that  they  had  in  the  property  before  it  was  sold.  The 
land  will  be  estimated  at  its  value  before  the  improvements 
were  put  on  it.* 

§  239.  Effect  of  Priority.  —  The  priority  here  referred  to  is 
a  right  to  be  paid  according  to  the  order  of  time  in  which  the 
respective  liens  have  attached  upon  the  property,  to  the  ex- 

1  Iqiiitsble  Life  v.  Slye,  46  Iowa,        '  Grundeis  v.  Hartwell,  90  HI.  S34. 
618.  *  firsdle/  v.  SimpM>D,  03  Ul.  98. 

a  MiUer  v.  Ticknor,  7  Brmdw.  (lU.) 
808. 
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elusion  of  those  which  are  subsequent.  Accordingly,  if  in  a 
suit  to  enforce  a  mechanics'  lien  the  property  be  ordered  to 
be  sold,  and  some  of  the  defendants  hold  encumbrances  on 
the  property  which  *are  older  than  the  complainant's  lien, 
those  encumbrancers,  in  the  order  of  the  dates  of  their  liens, 
should  be  preferred  to  the  mechanic.^  So,  where  a  mortgage, 
judgment,  or  other  lien  takes  effect  after  the  commencement 
of  one  or  more  mechanic's  liens,  but  before  the  commencement 
of  othCTS,  the  latter  must  be  postponed  until  payment  of  the 
mortgage  lien.*  The  effect,  therefore,  of  extinguishing  a 
prior  lien  is  to  let  in  the  next  oldest  encumbrance.^  A  first 
lien  has  no  power  to  impart  to  a  third  any  of  its  precedence 
so  as  to  give  the  latter  priority  over  a  second  lien.  If  the 
first  is  released,  the  second  becomes  first  in  priority.^  If 
there  are  several  deeds  of  trust  on  the  same  property,  and 
one  of  them  be  declared  void  at  the  suit  of  a  creditor,  such 
creditor  is  not  entitled  to  be  substituted  in  the  place  of  such 
void  encumbrance,  but  the  subsequent  valid  encumbrances 
have  preference.^  But  in  another  case  it  was  held  that  where 
the  lien  has  preference,  **  subject  only  to  all  mortgages  cre- 
ated and  recorded,  or  registered  prior  to  the  commencement 
of  the  building,"  and  A.  agreed  with  B.,  at  the  execution  of  a 
mortgage  by  the  former  to  the  latter,  that  part  of  the  amount 
for  which  it  was  given  should  be  applied  to  the  payment  of 
two  mortgages,  then  liens  upon  the  premises  embraced  in  that 
mortgage,  and  that  the  balance  of  it  should  be  expended  on  a 
building  on  premises  covered  by  B.'s  mortgage.  A.  had  pur- 
chased the  land  subject  to  the  two  mortgages.  Afterwards, 
but  before  the  registry  of  the  mortgage,  a  building  was  com- 
menced. It  was  held  that  B.  was  subrogated  to  the  rights  of 
the  two  mortgages  to  the  extent  of  the  money  paid  by  him  on 
account  of  them,  and  that  notwithstanding  the  payment  was 
made  after  building  was  commenced.^  But  if  a  deed  of  trust 
be  made  for  the  benefit  of  stockholders  and  material-men, 

1  Close  V.  Hunt,  8  Blackf.   (Ind.)         ^  Phoenix  Mut,  Ins.  Co.  *&.  Batchen, 

254.  6Bradw.  (IU.)621. 

a  Hazard  Powder  Co.  v.  Loomis,  2        *  Lewis  v.  Caperton,  8  Gratt.  148. 
Disney  (Cin.),  544.  *  Barnett  v.  Griffith,  27  N.  J.  Eq. 

s  Biscoe  V,  Tacker,  14  Ark.  515.  201. 
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neither  will  have  priority  over  the  other.  'The  order  in  which 
claims  are  mentioned  in  a  deed  of  trust  does  not,  per  se^  give 
any  preference  or  priority  of  right.^ 

§  240.  Priority  not  dlBturbed  by  Acts  of  Third  PartiM. — When 

the  rights  of  conflicting  encumbrancers  have  become  fixed,  it 
is  beyond  the  power  of  others,  by  any  arrangement  between 
themselves,  to  impair  the  priorities  of  the  former.  This  prop- 
osition is  illustrated  by  a  case  where  a  lien  was  pro  tanto  ex- 
tinguished by  reason  of  set-off;  a  builder  and  lumber-mer- 
chant, it  was  held,  could  not  agree  afterwards  to  apply  the 
subject  of  set-off  to  another  building,  subsequently  erected  by 
the  same  person,  against  which  the  lumber-merchant  had 
neglected  to  file  a  claim  in  due  time,  to  the  prejudice  of  a 
third  person,  who  had  purchased  the  first  house  before  the 
commencement  of  the  second.^  So  a  mechanic  cannot  estab- 
lish his  claim  for  work  done  on  a  house,  as  against  an  inno- 
cent purchaser  from  his  employer,  under  the  statute,  where, 
at  the  time  when  the  work  was  done,  his  employer  had  coun- 
ter demands  against  him  more  than  sufficient  to  counterbal- 
ance the  fair  price  for  his  work.^  Again,  a  party  who  has 
furnished  materials,  &c.,  cannot  conti-act  with  his  debtor  so 
as  to  extend  his  lien  upon  premises  to  the  prejudice  of  a  mort- 
gagee. If  he  give  time  to  his  debtor  beyond  the  period  al- 
lowed by  the  statute,  the  lien  will  be  lost,  as  between  the 
party  who  furnished  the  materials  and  others  who  have  ante- 
rior liens>  So,  where  a  statute  provided  that  the  suit  must 
be  brought  within  twelve  months  from  the  time  the  money 
was  to  be  paid,  in  order  to  secure  the  lien,  and  if  it  be  not 
brought  within  that  period,  it  cannot  prevail,  the  parties  can- 
not, subsequent  to  their  original  contract,  and  after  its  com- 
pletion, change  the  time  of  payment  fixed  by  that  contract, 
when  the  twelve  months  have  expired,  and  yet  enforce  the 
lien  under  the  statute,  as  against  other  encumbrancers.^  It  is 
therefore  not  competent  for  a  debtor  to  create  upon  any  por- 
tion of  his  property  a  lien,  which  shall  have  precedence  of  all 

1  Cross  V.  Cohen,  3  Gill  (Md.),  257.         *  Graham  v.  Holt,  4  B.  Mon.  (Kj.)  61. 
'Hopkins    v.    Conrad,    2    Rawle         *  Brown  p.  Moore.  26  III.  421. 
(PenD.)t  810.  *  Jones  r.  Alexander,  18  Miss.  627. 


406         MECHANICS*  UBN  ON  SEAL  PEOPERTY. 

other  encumbrance^),  by  admissions  that  are  inconsistent  with 
actual  facts.  Nor  can  he,  by  making  such  admissions,  restore 
a  lost  lien,  as  by  the  owner  of  property  admitting,  contrary  to 
the  facts,  that  the  material-man  has  furnished  articles,  within 
the  time  by  which  a  lien  is  protected  by  statute,  so  as  to  ex- 
clude other  encumbrancers.^  But  in  one  case,  where  a  mort- 
gage covering  a  railway  and  all  apparatus  was  executed,  and 
three  hundred  of  the  bonds  issued  before  the  road  was  wholly 
graded,  and  when  no  more  than  one-fourth  of  the  cost  of  con- 
struction had  been  expended ;  and'  while  in  that  state  the 
company,  being  unable  to  finish  the  construction,  contracted 
with  some  third  pai-ty  to  do  it,  under  a  contract  to  pay  him 
partly  in  their  bonds  and  partly  in  money,  and  with  an  agree- 
ment that  he  should  retain  the  possession  and  use  of  the. road 
and  its  fixtures,  &c.,  until  paid, —  it  was  decided,  in  equity, 
that  the  contractor  acquired  a  lien  prior  to  that  of  the  mort- 
gage to  the  extent  of  his  expenditures.^ 

§  241.  Priority  may  be  contested. —  The  priorities  thus  pro- 
tected are  those  only  of  bond  fide  purchasers,  mortgagees,  and 
mechanics'  lien  claimants.  A  subsequent  bond  fide  purchaser 
has  always  such  interest  in  the  premises  as  will  enable  him  to 
attack  a  fraudulent  lien  claim,^  and  a  bond  fide  mortgagee, 
under  the  construction  of  the  mechanics'  lien  laws,  is  to  be  re- 
garded as  such  purchaser.^  Thus,  one  claiming  title  to  prop- 
erty under  a  sheriff  *s  deed  executed  on  the  foreclosure  of  a 
mortgage  may,  in  an  action  brought  by  him  to  quiet  his  title 
against  one  who  claims  under  a  sheriff's  deed  executed  on  the 
foreclosure  of  a  mechanics'  lien,  in  which  he  was  not  a  party, 
go  behind  the  decree  foreclosing  the  mechanics'  lien,  and 
show  that  no  lien  in  fact  existed.^  He  may  also  object  to  the 
form  of  such  a  lien  claim  filed  against  the  estate  of  his  debt- 
or.® But  the  fact  that  a  judgment  on  a  mechanics'  lien  in- 
cludes a  charge  of  interest  at  two  per  cent,  given  for  an 
extension,  which  interest  is  over  and  above  the  original  con- 

1  FroBt  V.  Ilsey.  64  Me.  846.  *  Gere  v.  Ctuhing,  6  Bush  (Ky.), 

>  Dunham  v,  Cin.,  Peoria,  4b  Ch.  804. 
R.  R.,  18  Railway  T.  889.  «  Horn  v.  Jones,  28  Cal.  194. 

<  WaUcer  v,  Haass  Hi  jo,  1  Cal  18a  «  Knabh's  Appeal,  10  Penn.  186. 
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tract  price  for  tbe  articled  for  which  it  id  claimed,  ia  tiot  of 
itself  conclusive  ptoof  of  fraud  in  the  judgment,  but  sucjh 
interest  cannot  be  charged  against  a  subsequent  eneum^ 
brancer.^  Where  a  mortgage  had  priority  over  a  lieu^  and  a 
sale  is  made  under  foreclosure  of  the  mortgage,  it  was  held 
that  the  lien  claimanto  were  cut  off,  although  they  .were  not 
made  parties  to  the  foreclosure*^  The  mechanic,  on  the  other 
band,  may  by  virtue  of  his  liea  contest  the  validity  of  a  prior 
sale  or  mortgage.^  The  purchaser  at  the  foreclosure  sale 
under  a  mechanics'  lien,  which  attached  subsequently  to  the 
record  of  a  mortgage  of  tbe  same  estate,  may  set  up  as  a 
defence  in  a  suit  for  the  foreclosure  of  the  mortgage,  usury  in 
the  transaction  on  which  the  mortgage  is  founded.^  A  fraud- 
ulent conveyance,  made  with  intent  to  defeat  the  recovery 
of  such  claims,  would  be  undoubtedly  set  aside  in  an  action 
prosecuted  for  that  object.^  So  a  conveyance  of  premises 
made  in  fraud  of  mechanics  will  have  no  effect  to  bar  or  pre* 
elude  the  foreclosure  of  their  hens,  althougli  the  notice  of 
lien  is  filed  subsequent  to  such  conveyance,  but  within  the 
statutory  limit.^  And  where,  by  agreement  between  the  me* 
obanic  and  defendant,  a  judgment  was  rendered  in  a  suit  to 
enforee  the  mechanics'  lien,  and  the  land  and  building  or* 
de^ed  to  be  sold,  and  this  was  in  fraud  of  the  rights  of  a  third 
person,  who  had  acquired  title  to  the  land  and  building,  di*- 
vested  of  the  lien,  it  was  held  that  such  third  person  could 
come  into  equity  to  vacate  the  judgment  and  enjoin  a  sale  of 
the  land  and  building  under  it.^  But  in  one  case,  it  was  said, 
inasmuch  as  a  mortgagee  in  possession  has  the  legal  title 
against  the  whole  world,  subject  to  the  rights  of  the  mort- 
gagor, and  where  he  mortgaged  the  property  and  subsequently 
erected  a  building  on  it,  for  the  cost  of  which  a  mechanics' 
lien  was  filed,  the  holder  of  the  lien  cannot  object  to  the  le- 

1  Gamble  v.  VoU,  16  Cat.  607.  «  Knickerbocker  v.  Hill,   16  Abb. 

'  Baymond  v.  Post,  25  N.  J.  Eq.  Pr.  (N.  T.)  k.  b.  821. 
447.  ^'  Qoimby  v.  Sloan,  2  E.  D.  Smith 

•  StoM  V.  Andenon,  20  H.  H.  606 ;  (N.  T),  504 ;  b.  o.  2  Abb.  Pr.  03. 
Mutual  Life  Ins.  Co.  *v,  Bowen,  47        *  Meehan  v.  Williams,  86  How.  Pr. 

BatU  (N.  T.)  61&  (N.  T.)  78. 

7  Chriatian  v.  O'Neal,  46  Miia.  66a 


408  MECHANICS*  U£N  ON  BEAL  PROPEBTT. 

gality  of  the  mortgage,  in  the  face  of  which  he  contracted. 
It  is  not  the  province  of  the  mechanic  in  such  a  case  to  de- 
termine the  legality  of  the  recorded  title,  for,  having  con- 
tracted with  notice  of  the  encumbrance,  he  is  postponed 
until  it  is  paid.^  As  soon  as  knowledge  of  the  fraud  or  other 
infirmity  comes  to  the  contesting  party,  immediate  steps 
should  be  taken  to  determine  the  question  judicially,  before 
the  rights  of  innocent  third  parties  intervene.  Thus,  it  has 
been  decided,  where  a  lien  creditor  feels  himself  aggrieved 
by  any  of  the  circumstances  connected  with  a  sale  under  a 
mortgage  by  the  sheriflf,  he  should,  previous  to  the  acknowl- 
edgment of  the  deed  by  the  sheriff,  apply  to  the  court  from 
which  the  process  on  the  mortgage  issued,  to  set  the  sale  aside ; 
or,  if  he  could  establish  that  by  any  arrangement  between 
the  parties  the  mortgage  was  satisfied,  and  that  the  money 
paid  by  the  sheriff,  was  applicable  to  the  payment  of  the 
lien  creditors,  he  should  cause  the  money  to  be  brought  into 
court,  and,  on  the  distribution  of  the  fund,  test  the  legality  of 
his  claim  and  that  of  the  other  lien  creditors  to  the  proceeds.^ 

§  242.  Priority  npon  sabsequently  acquired  Property.  —  A 
contest  may  sometimes  arise  between  the  priority  of  right  on 
a  mortgage,  which  purports  to  convey  property  net  owned  by 
the  mortgagor  at  the  date  of  its  execution,  and  mechanics 
who,  when  it  is  subsequently  acquired,  claim  liens  by  virtue 
of  work  and  labor  expended  thereon.  Although  the  maxim 
is  true,  that  a  person  cannot  grant  what  he  has  not  got,  yet  a 
railroad  company  authorized  to  borrow  money  and  issue  their 
bonds,  to  enable  themselves  to  finish  and  stock  the  road,  may 
mortgage  as  security  not  only  the  then  acquired  property,  but 
such  as  may  be  acquired  in  future.  The  grant  in  such  case 
takes  effect  upon  the  property  when  it  is  brought  into  exist- 
ence, and  belongs  to  the  grantor  in  fulfilment  of  an  express 
agreement,  founded  on  a  good  and  valid  considei*ation,  when 
no  rule  of  law  is  infringed  or  rights  of  a  third  party  prejudiced. 
Hence,  where  second  mortgagees  and  holders  of  bonds  of  a 
second  issue  brought  suit  upon  those  bonds,  recovered  judg- 

1  Ferguson  v.  Miller,  6  Cal.  402.  >  Leib  v.  Bean,  1  Ashm.  (Penn.) 

207. 
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ment,  issued  execution,  and  levied  it  upon  a  part  of  the  roll- 
ing-stock, which  was  not  in  existence  when  the  first  mortgage 
was  given,  but  which  was  expressly  mentioned  therein  as  sub- 
ject to  it,  the  judgment  creditors  were  postponed  to  the  claims 
of  the  first  mortgagee.^  In  another  case,  where  a  mortgage  in 
terms  purported  to  cover  not  merely  the  works  completed  or 
in  progress  at  the  time,  but  also  lines  of  ditches  and  flumes 
for  conducting  or  distributing  water  which  might  be  thereafter 
constructed  by  the  company  as  appurtenant  to  or  connected 
with  the  works,  this  broad  langu^e  did  not  give  a  lien  upon 
ditches  for  the  construction  of  which  no  steps  had  been  taken, 
by  a  survey  and  location  of  their  lines,  and  which  rested 
merely  in  contemplation.  Some  specific  right  of  way,  capable 
of  identification  fi'om  a  previous  survey  or  location,  would  seem 
to  be  necessary  to  constitute  such  property  as  is  capable  of 
mortgage  or  transfer,  so  as  to  pass  subsequently  constructed 
works  thereon  ;  and  where  it  does  not  appear  from  the  record 
whether,  at  the  date  of  the  mortgage,  any  survey  or  location 
had  been  made  on  the  line  of  extension,  without  it,  the  prop- 
erty was  not  covered  by  the  mortgage,  and  is  still  subject  to 
the  execution  on  a  mechanics'  lien.^  The  Supreme  Court  of 
Wisconsin  has  expressed  the  opinion  that  the  doctrine,  where 
a  railroad  is  mortgaged  with  its  franchises,  that  such  mortgage 
would  attach  to  all  subsequent  property  acquired  by  the  com* 
pauy,  tends  to  great  hardship  and  injustice  towards  the  smaller 
creditors  of  these  corporations.' 

Vendor's  Lien :  — 

§  248.  Priority  of  Vendor's  Lien.^  —  The  vendor's  lien  will 
b^  preserved  intact  against  all  mechanics  having  notice  that 
the  purchase-money,  or  any  part  thereof,  remains  unpaid.* 
The  principle  upon  which  courts  have  proceeded  in  establish- 

1  Pennock  r.  Coe,  28  How.  (U.  S.)  probation  in  Maciiitosh  v,  Thurston, 

117.  26  N.  J.  Eq.  246. 

*  Ellison  V,  Jackson  Water  Co.»  12  <^  Neil  v.  Kinney,  11  Ohio  St.  68 ; 
CaL  642.  Logan  v.  Taylor,  20  Iowa,  297 ;  Coch- 

*  Hill  V.  La  Crosse  R.  R..11  Wis.  227.  ran  v.  Wimberly,  44  Miss.  608 ;  Zeig- 

*  This  section  was  cited  withap>  ler's  Appeal,  69  Penn.  471;   Hlckoz 

V.  Greenwood,  94  UL  266. 
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ing  this  lien  is,  that  a  person  who  has  the  estate  of  anothet 
ought  not,  in  conscience,  as  between  them,  to  be  allowed  to 
keep  it,  and  not  to  pay  the  full  consideration  money;  and 
that  a  third  person,  having  full  knowledge  that  the  estate  has 
been  so  obtained,  ought  not  to  be  permitted  to  keep  it  with-' 
out  making  such  payment :  for  it  attaches  to  him  also  as  a 
matter  of  conscience  and  duty*  It  would  otherwise  happen 
that  the  vendee  might  put  another  person  into  a  predicament 
better  than  his  own,  with  full  knowledge  of  all  the  facts.^ 
Primd  facie^  purchase-money  is  a  lien  on  the  land  sold,  and 
it  lies  on  the  vendee,  and  all  others  with  full  knowledge,  to 
establish  that  in  the  particular  case  it  has  been  intentionally 
displaced  or  waived  by  the  parties.^  If,  under  all  the  circum- 
stances, it  remains  in  doubt,  then  the  lien  attaches.^  But 
inasmuch  as  this  lieu  is  a  secret  trust  with  the  vendee  in  pos^ 
session  with  muniments  of  title,  and  nothing  to  warn  the  pub^ 
lie  of  its  encumbrance,  and  particularly  as  the  vendor  need  not 
have  parted  with  the  possession  and  made  deed  of  his  property 
until  paid  the  full  consideration,  or  had  secured  the  unpaid 
residue  by  duly  recorded  mortgage  which  would  have  been 
notice  to  all  the  world,  and  having  failed  therein  by  his  own 
acts  and  omissions,  mechanics  who  make  improvements,  with- 
out notice  of  the  vendor's  rights,  will  not  be  postponed  to  his 
lien.  When,  however,  the  mechanic  has  notice  of  its  exists 
ence,  the  prior  right  of  the  vendor  is  not  affected,  although 
the  consideration  is  expressed  to  be  paid,  and  even  if  a  receipt 
therefor  be  indorsed  on  the  back  of  the  deed  ;  and  though  the 
vendor  stood  by  and  saw  repaii's  made  without  objecting,  as  he 
had  no  right  to  interfere.  He,  having  sold  the  property,  had 
a  right  to  suppose  that  the  contract  would  be  performed  on 
the  part  of  the  vendee.*  Further,  a  purchaser,  and  so  a  me- 
chanic, with  notice  of  an  outstanding  lien  for  a  balance  of 
purchase-money  unpaid,  is  liable  to  be  affected  by  a  payment 
of  the  sureties  for  such  purchase-money  to  the  vendor,  who  may 
thereby  become  substituted  to  his  lien,  and  competent  to  en- 

1  Story's  Eq.  Jnr.  §  1219.  •  StOfy  Eq.  Jur.  §  1224. 

<  Mngruder  v,  Peter,  11  O.  &  J.        *  Callaway   v.    Freeman,   ^    Oa. 
(Md.)  217.'  408. 
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force  it  for  their  indemnity*^  And  under  a  statute  which  pro* 
Tided,  ^^  when  any  contract  shall  hereafter  be  made  in  writing 
between  the  proprietor  of  land  on  the  one  part,  and  any  per- 
son on  the  other  part,  for  erecting,"  &c.,  where  a  mechanic,  in 
pursuance  of  a  wi-itten  contract  made  with  a  person  having  a 
covenant  for  the  conveyance  of  land,  furnished  materials  and 
erected  a  building  on  the  land,  and  afterwards  such  covenan- 
tee received  a  deed  of  the  land,  but  at  the  same  time  mortgaged 
it  to  a  third  person  who  advanced  the  purchase-money,  it  was 
held  that,  as  the  covenantee  had  but  an  instantaneous  seisin, 
no  lien  attached  upon  the  land  and  building  in  favor  of  the 
mechanic  for  the  labor  and  materials  found  by  him.^ 

§  244.  Notioa.  —  The  important  inquiry  in  determining  pri- 
ority between  the  vendor  and  mechanic  is.  Had  the  mechanic 
either  actual  or  constructive  notice  ?  A  reservation  of  the 
legal  title  in  the  contract  of  sale,  until  the  full  payment  of  the 
whole  of  the  purchase-money,  is  conclusive  manifestation  of 
the  vendor's  intent  not  to  part  with  his  lien  therefor.^  As, 
where  a  lot  of  ground  was  sold  by  parol,  the  vendor  retaining 
the  title-deeds,  and  the  vendee  took  possession  and  com- 
menced building  a  house,  the  vendor's  lien  was  superior  to 
other  lieu  creditors  who  built  the  house,  —  it  being  the  busi- 
ness of  mechanics,  before  they  agree  to  build,  to  examine  the 
title  to  the  land**  So,  where  the  liens  of  mechanics  were  to 
be  "  preferred  to  every  other  lien  or  encumbrance  which  shall 
have  attached  upon  the  said  property  subsequent  to  the  time 
at  which  the  work  was  commenced  or  the  materials  furnished," 
a  vendee  was  in  possession  of  real  estate  under  a  verbal  agree- 
ment for  purchase,  and  while  in  possession  employed  a  me- 
chanic to  erect  a  building  on  it.  Before  the  completion  of  the 
building  the  vendor  executed  a  deed,  and  at  the  same  time 
the  vendee  executed  a  mortgage  for  the  purchase-money, — the 
deed  and  mortgage  was  one  act,  and  the  vendor's  lien  secured 
by  the  mortgage  was  prior  to  the  mechanics'  lien.*^    Again,  a 

1  Magruder  v.  Peter,  11  G.  &  J.  *  Magnider  v.  Peter,  11  G.  &  J. 
(Md.)  217.  (Md.)  217. 

<  Thaxter  tf.  Wililams,  14  Pick.  «  Kline  v.  Lewis,  1  Ashm.  (Pelm.) 
(Mass.)  49.  81. 

*  Qnr  9.  Caniere,  6  CaL  51L 
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vendee  of  a  lot,  holding  only  a  bond  for  title  when  the  pur- 
chase-money shall  be  paid,  cannot,  if  he  put  improvements 
upon  it,  dispose  of  them,  unless  subject  to  the  rights  of  the 
vendor.  A  mechanic  cannot  therefore  sell  or  dispose  of  a 
house  built  by  him  on  a  lot  to  which  his  employer  had  only  a 
bond  for  title,  except  subject  to  the  rights  of  the  vendor  of 
the  lot,  for  he  occupies  no  better  position  than  the  vendee,' 
as  the  rights  of  a  vendor  for  the  purchase-money  are  para- 
mount to  the  lien  created  by  a  vendee  with  only  a  bond  for  a 
deed.^'  So,  if  a  vendee  sell  ground  to  a  purchaser  and  take 
his  notes  for  the  purchase-money,  giving  him  a  bond  to  make 
title  when  the  money  is  paid,  and  the  vendee  goes  into  pos- 
session and  makes  improvements ;  and  the  mechanic  files  a  lien 
on  his  claim  against  the  vendee  ;  the  property  is  not  subject 
to  the  lien  of  the  mechanic  except  in  subordination  to  the 
vendor,  notwithstanding  the  vendor  4iad  knowledge  of  the 
work,  while  it  was  being  done,  and  made  no  objection.^  So, 
where  a  person  in  possession  of  land  under  a  bond  for  title 
erected  a  hotel  upon  the  premises,  and  a  mechanics'  lien  was 
filed  by  the  person  furnishing  the  lumber,  and  subsequently 
the  person  in  possession  procured  a  deed  from  the  owner,  and 
at  the,  same  time  gave  back  a  mortgage  for  the  purchase- 
money,  the  mortgage  debt  had  priority  to  that  of  the  me- 
chanic* Where  the  law  gives  a  lien  by  virtue  of  a  contract 
*'with  the  owner  of  the  land,"  and  extends  the  lien  to  any 
other  interest  which  such  owner  may  have  in  the  land  at  the 
time  of  the  contract,  the  interest  of  an  owner  who  has  given 
a  contract  for  a  deed  to  a  purchaser  who  procures  a  building 
to  be  erected  thereon  is  not  affected  by  the  lien  of  the  me- 
chanic, and  he  cannot  be  required  to  part  with  his  title  until 
he  receives  full  payment  of  his  purchase-money.  The  vendor 
is  not  a  prior  encumbrancer,  in  such  case,  under  a  law  prefer 
ring  mechanics  to  encumbrancers.* 

§  245.  Unpaid  Purchase-Money  seciired  by  Mortgage,  &o.  — 
Nothing  is  better  settled  than  if  the  vendor,  at  the  time  of 

1  English  V,  Foote,  16  Mi88.  444 ;        •  Callaway  v.  Freeman,  20  Ga  408. 
Orr  V.  Batterton,  14  B.  Mon.  (Ky.)  100.         *  Virgin  v.  Brubaker,  4  Nev.  81. 
s  Billiard  v.  Watt,  60  Iowa»  616.  >  Hickoz  v.  Greenwood,  94  Bl.  200. 
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parting  with  his  title,  take  a  mortgage  or  judgment  as  a  part 
of  the  transaction  to  secure  his  purchase-money,  he  retains  a 
lien  upon  the  estate  cony  eyed,  not  to  be  displaced  by  any 
other  encumbrance,  provided  the  mortgage  be  recorded 
within  the  time  allowed,  or  the  judgment  be  entered  on  the 
same  day.  There  being  no  fractions  of  a  day,  the  judgment 
lien  is  contemporaneous  with  the  delivery  of  the  deed.  Al- 
though, it  is  true,  it  has  been  decided,  in  one  case,  under 
special  circumstances,^  that  the  lien  of  the  mechanic  took 
preference  of  the  vendor's  judgment,  but  that)  was  because 
the  vendor  let  go  his  gi'asp  upon  the  purchase-money,  by 
omitting  to  file  his  judgment  for  seventeen  days  after  parting 
with  his  title.  After  such  a  long  interval,  it  was  impossible 
to  say  that  the  delivery  of  the  deed  and  the  entry  of  the 
judgment  were  one  transaction ;  and  a  mechanics'  lien  upon 
the  equitable  estate  attached  to  the  subsequently  acquired 
legal  estate,  because  of  the  merger  of  the  equitable  estate, 
which  took  place  by  operation  of  law.*  But  the  conveyance 
of  the  legal  estate  to  the  vendee,  and  the  simultaneous  execu- 
tion of  a  mortgage  to  the  party  who  advances  the  purchase- 
money,  is  not  such  a  merger  as  will  let  in  the  mechanics* 
claim  against  the  equitable  estate  of  the  vendee.  Such  a 
union,  whether  it  be  called  merger  or  extinguishment,  never 
takes  place  against  the  intention  of  the  -parties,  where  that 
intention  is  manifested,  and  where  equity  requires  the  dis- 
tinction should  exist.  Where  mechanics'  liens  are  entered 
against  an  equitable  estate,  their  value  depends  upon  that 
estate,  and  they  survive  or  perish  with  it.  When  that  estate 
is  founded  upon  a  contract  of  purchase,  every  partial  pay- 
ment increases  the  security  of  the  liens.  Even  if  the  money 
be  borrowed  for  the  purpose,  the  lender  gains  no  priority 
over  the  prior  liend  on  the  equitable  estate,  unless  he  ad- 
vanced his  money  upon  a  contract  with  the  holder  of  the 
legal  estate,  and  on  the  security  of  that  estate.  Therefore  a 
mortgage  for  purchase-money  is  entitled  to  priority  over  a 
mechanics'  lien  against  the  equitable  estate  of  the  vendee, 
under  the  contract  of  sale,  although  dated  more  than  sixty 

1  Lyon  V.  McGuffbj,  4  Penn.  126.  *  Stoner  v,  Neff,  60  Penn.  26S. 
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dayfi  prior  to  the  time  of  delivery  and  recording,  and  by 
agreement  made  to  a  third  person,  who  advanced  the  pur- 
ohase-money.^  So,  where  a  vendee  of  land  under  articles 
commenced  to  build  a  saw-mill,  and  afterwards  received  a 
deed  for  the  land,  giving  a  judgment  for  the  unpaid  pur- 
chase-money,  which,  was  entered  on  the  same  day,  the  lien 
for  the  purchase-money  judgment  had  priority  over  a  me- 
chanics' lien  filed  for  the  materials  furnished  for  the  mill, 
although  the  law  gave  the  mechanics'  lien  priority  to  all  liens 
^^  subsequent  to  the  commencement  of  the  building,''  because 
the  judgment  lien  for  the  purchase-money  was  but  a  continu* 
ance  of  the  prior  right  of  the  vendor.* 

§  246.  Priorities  when  Gonvayanoe  and  Mortgage  Contempora* 
neons.  —  In  another  State,  where  "all  and  every  dwelling- 
house  .  .  .  together  with  the  right,  title,  and  interest  of  the 
person  owning  such  dwelling-house  or  other  building,  in  and 
to  the  land  upon  which  the  same  shall  be  situated,  shall  be 
subject  to  the  payment  of  the  debts  contracted  for,  or  by 
reason  of  any  work  done  •  .  .  before  any  other  lien  which 
originated  subsequent  to  the  commencement  of  such  house  or 
other  building,"  the  lien  is  subordinate  to  that  of  the  vendor 
of  the  land  on  which  the  building  is  erected,  for  unpaid  pur- 
chase-money. Purchasers  under  judgments  in  favor  of  the  lien 
acquire  the  right,  title,  and  interest  of  the  person  owning  the 
building,  whether  the  same  was  held  for  life,  in  fee-simple,  or 
for  years.  They  acquire  his  rights,  and  nothing  more  or  less. 
They  have  no  divided  or  several  interest,  unless  he  had ;  but 
take  the  property,  buildings,  and  lands  as  one  entire  thing, 
and  by  one  entire  and  indivisible  title,  whenever  it  was  so 
held  by  him.  The  settled  doctrine  is,  that  when  property  is 
conveyed  by  a  man  without  his  having  paid  for  it,  and  with 
an  understanding  when  he  received  it  that  he  was  at  once  to 
secure  the  payment  by  a  mortgage  or  lien  on  the  property 
itself,  no  right  vests  in  him,  except  that  which  is  subject  to 
such  payment.  To  the  extent  of  the  unpaid  price  he  is  never, 
in  contemplation  of  law,  the  owner  until  it  is  paid.    The 

1  CampbeU  &  Pharo's  Appeal,  86  >  Stooer  p.  Neff,  60  Penn.  268 ;  Zeig- 
Penn.  247*  lei's  Appeal,  69  Peon.  47L 
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delivery  of  the  deed  to  the  vendee,  and  his  execution  and  de< 
livery  of  the  mortgage  or  other  security  for  the  unpaid  pur- 
chase-money,  are  but  parts  of  the  i^me  transaction,  done  in 
pursuance  of  the  same  agreement,  and  have  such  operation 
only  as  will  best  promote  the  lawful  intention  of  the  parties. 
Their  operation  is  contemporaneous  and  connected,  and  affords 
no  opportunity  for  the  liens  of  judgments,  or  other  creditors 
of  the  grantee,  to  attach  to  the  legal  estate  before  that  of  the 
grantor  for  the  unpaid  price.  The  doctrine  is  wholesome  and 
just.  No  claim  can  be  more  equitable  than  that  of  the  unpaid 
vendor  to  reimbursement  out  of  the  proceeds  of  the  estate 
with  which. he  has  parted  upon  that  express  condition.  Cer* 
tainly  the  creditors  of  the  vendee  ought  not  to  complain,  for 
without  the  agreement  there  would  have  been  nothing  upon 
which  their  rights  could  ever  possibly  have  attached;  and, 
claiming  a  benefit  from  their  debtor's  purchase  by  means  of 
his  contract  with  the  vendor,  they  have  no  right  to  be  placed 
in  a  better  situation  than  the  debtor  himself.  Their  interest  is 
based  upon  his,  and  cannot  in  equity  and  justice  go  beyond  it.^ 
Where  one,  who  has  purchased  lands  upon  an  agreement  that 
part  of  the  purchase-money  shall  be  secured  by  mortgage  to  be 
given  on  the  delivering  of  the  deed,  commences,  without  the 
written  consent  of  the  vendor,  to  erect  buildings  upon  the 
land  before  the  actual  delivering  of  the  deed  and  mortgage ; 
the  mortgage,  if  afterwards  given  pursuant  to  the  agreement 
and  duly  registered,  has  preference  over  any  lien  claim,  al- 
though the  materials  or  labor  were  furnished  before  the  exe* 
eution  of  the  mortgage,  because  the  seisin  of  the  purchaser  was 
a  merely  transitory  one,  to  which  no  lien  could  attach,  as  the 
deed  and  mortgage  were  delivered  simultaneously.  The  right 
of  priority  will  pass  to  a  purchaser  at  a  sheriff's  sale  under  fore- 
closure for  the  purchase*money,^  Again,  in  another  case,  it 
was  held  that  the  delivery  of  the  purchase-money  mortgage, 
when  made  coincident  with  th0  conveyance,  prevents  the 

I  Rees  V.  Ladington,  13  Wis.  276.  869 ;  Macintosh  v,  Thnreton,  26  N.  J. 

*  Lamb  v.  Cannon,  8S  N.  J.  L.  862;  £q.  242 ;  Gibbs  v.  Grant,  29  N.  J.  Eq. 

Strong  V.  Van  Deurten,  2S  N.  J.  Kq.  419;  Paul  v.  Hoeft.  28  N.  J.  Eq.  12; 

869 ;  Nat.  Bank  of  Met  v.  Sprague,  20  Clark  v.  Butler,  82  N.  J.  £q.  604. 
N.  J.  Eq.  18,  afELrmed,  alfo  28  N.  J.  Eq. 
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If  gal  estate  from  vesting  in  the  purchaser,  even  for  an  instant. 
Hence  it  continues  unaffected  by  the  mechanics*  lien.^  Al- 
though the  lien  of  a  mechanic  is  declared  to  be  superior  to  a 
mortgage  made  and  recorded  subsequently  to  the  date  of  the 
contract,  yet  where  an  owner  made  an  oral  contract  to  sell 
land  to  6.  and  gave  him  immediate  possession,  and  the  latter 
soon  after  made  a  contract  with  a  mechanic  to  repair  and 
enlarge  the  building,  and  after  this  the  owner  gave  B.  a  deed, 
and  at  the  same  time  B.  gave  the  owner  a  mortgage  upon  it, 
both  being  dated  as  of  the  day  when  the  parol  contract  of  sale 
was  made,  but  the  mechanic  began  work  under  his  contract 
before  the  deed  and  mortgage  were  given,  and  continued 
work  afterwards,  it  was  held  that,  on  these  facts,  a  judge, 
who  tried  the  case  without  a  jury,  might  properly  find 
the  seisin  of  B.  was  instantaneous  and  in  conformity  to  the 
terms  of  their  unwritten  contract,  and  rule  that  the  owner's 
right  under  the  mortgage  had  priority  to  the  mechanics^  lien.* 
So  a  mortgage  by  a  purchaser  to  a  third  person  for  the 
amount  of  the  purchase-money,  contemporary  with  the  con- 
veyance from  the  vendor,  is  entitled  to  a  fund  raised  by  sale 
of  the  mortgaged  premises  in  preference  to  lien  creditors, 
whose  contracts  were  prior  to  the  mortgage,  but  made  while 
the  contractor  had  but  an  equitable  interest  under  a  contract 
with  the  vendor.*  A  vendor's  lien  reserved  in  the  deed, 
which  is  duly  recorded,  is  notice  to  mechanics,  and  they 
will  be  postponed  to  a  party  who  has  purchased  the  notes  of 
the  vendor.* 

§  246  a.  When  Meohanios*  Lien  is  Bnpexlor  to  Vendor's.  —  If 
the  vendor  should  surrender  his  lien,  and  the  mechanics'  lien 
should  attach,  the  former  will  be  unable  to  regain  his  priority. 
Thus,  where  a  mortgage  was  given  for  purchase-money,  and 
it  Was  agreed  therein  that  the  mortgagee  should  release  part 
of  the  same  upon  delivery  of  new  mortgages  for  such  sums  as 
might  be  fairly  proportioned  to  the  whole  sum,  and  in  the  in- 
terval the  mortgagor  erected  a  building,  it  was  held  that  the 

1  National   Bank   of   the   Met.   v,        •  Weldon  v.  Gibbon,  2  Phila.  170. 
Bprapne,  20  N.  J.  Kq.  13.  *  Wood  p.  Rawlings,  76  ni.  206. 

s  PerkioB  v.  Davis,  120  Mass.  408. 
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lien  of  the  mechanic  was  prior  to  the  new  mortgages,  notwith- 
standing they  were  for  purchase-money.^  So  if  the  vendor, 
after  the  contract  for  the  building  is  made,  loans  the  pur- 
chaser money,  and  gives  a  new  bond  for  a  deed  to  be  made 
upon  the  payment  of  the  original  price  and  the  sum  thus 
loaned,  the  vendor,  as  to  the  sum  thus  loaned,  will  be  a  subse- 
quent encumbrancer  on  the  building  as  to  the  mechanic,  under 
a  law  that  declares  that  "  no  incumbi-ance  on  the  land,  created 
before  or  after  the  making  of  the  contract,  shall  operate  upon 
the  building,"  &o?  Though  the  vendee  of  land,  at  the  same 
time  the  conveyance  to  him  is  executed,  mortgages  the  land 
to  the  vendor  to  secure  the  purchase-money,  and  the  mort- 
gage is  duly  recorded  at  once,  the  vendee,  having  an  absolute 
deed  of  conveyance,  is  the  owner,  within  a  lien  law  that  se- 
cures mechanics  ^^  in  building  on  any  real  estate  of  their  em- 
ployers," and  when  this  lien  is  declared  inferior  to  certain 
enumerated  liens,  and  among  which  are  ^^  claims  for  purchase- 
money  due  persons  who  have  only  given  bonds  for  titles,  and 
the  said  lien  shall  be  superior  to  all  other  liens  not  herein, 
excepted,"  a  prior  recorded  mortgage  for  the  purchase-money, 
where  the  mechanic  has  not  actual  notice  of  its  existence, 
will  be  postponed  to  the  mechanic.^ 

§247.  Rights  of  Vendor  and  Meohanio.  —  Whenever  the 
mechanic  has  entered  upon  his  building  contract  with  full 
knowledge  of  the  rights  of  the  vendor,  he  cannot  claim  to 
hold  any  greater  estate  in  the  premises  than  the  person  who 
employed  him  possessed.  Therefore,  where  a  grantor  of 
ground,  let  on  a  perpetual  lease  for  the  purpose  of  being  built 
upon,  enters  for  non-payment  of  the  ground-rent,  he  will  hold 
paramount  to  mechanics*  liens>  And  where  the  owner  of  a 
lot  contracted  to  sell  if,  and  reserved  ^'  the  right  to  sell  the 
lot  to  any  other  person  without  further  notice,  time  being  of 
the  essence  of  this  agreement,"  the  purchase-money  was  not 
promptly  paid  by  the  vendee;  the  vendee  went  into  pos- 
session, and  employed  a  mechanic  to  do  certain  work  there* 

X  Kittredge  v,  Neumann,  26  N.  J.         *  Tanner  v.  Bell,  61  6a.  6S4. 
Eq.  196.  «  Bridwell  v.  Clark,  39  Mo.  170. 

*  Hlckox  V,  Greenwood.  M  Ol.  266. 
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en ;  on  ihe  day  before  the  maturity  of  the  purchase-mone j,  a 
third  party,  bond  fide  and  with  the  consent  of  the  vendee, 
purchased  the  property,  paying  therefor  the  same  purchase- 
money  due  from  the  vendee ;  this  vendee  was  subrogated  to 
all  the  rights  of  the  original  owner,  and  his  title  was  superior 
to  the  mechanics'  lien.^  So,  where  a  vendor  sold  ground  to 
a  purchaser,  and  gave  his  bond  to  make  title  when  the  con- 
sideration-money was  paid,  and  the  vendee  went  into  posses- 
sion and  made  improvements,  and  subsequently  found  he  was 
unable  to  pay  the  purehase-money,  it  was  lawful  for  the 
vendee  and  vendor  to  rescind  the  contract.  The  mechanic, 
however,  had  the  privilege  to  tender  to  the  vendor  the  purchase- 
money,  and  thus  to  have  redeemed  the  property  from  the 
prior  lien,  and  to  have  saved  his  debt  by  its  enhanced  value.^ 
Where  land  is  sold  and  a  bond  given  for  title  when  the  pur- 
chase-money is  paid,  a  mechanic  who  builds  on  the  land  at» 
the  request  of  the  vendee  may  compel  a  sale  of  the  land  to 
pay  the  purchase-money  first,  and  then  his  debt.  And  while 
the  mechanics'  lien  will  not  supersede  a  previous  lien  for 
unpaid  purchase-money,  it  will  hold  against  a  subsequent 
purchaser  from  the  person  who  procured  a  building  to  be 
erected.^  So  it  will  avail  against  the  interest  of  the  vendee 
after  the  vendor  has  been  paid ;  and  if,  after  the  vendor  has 
notice  of  the  mechanics'  lien,  he  repurchase  from  the  vendee, 
for  a  price  gi*eater  than  the  purchase-money  due,  the  lien  will 
attach  on  the  excess,  and  he  will  be  adjudged  to  apply  it  to 
the  satisfaction  of  the  mechanics'  lien>  If  the  law  provide 
that  ^Hhelien  for  materials  or  work  shall  attach  to  the  build- 
ings and  erections  for  which  they  were  furnished,  or  the  work 
was  done,  in  preference  to  any  prior  lien,  or  encumbrance,  or 
mortgage  upon  the  land,"  as  to  the  fttnd  the  priority  of  the 
lien  of  the  vendor  is  not  disturbed ;  but  as  respects  the  build- 
ings, erections,  Ac.,  for  which  the  materials  were  furnished, 
the  lien  of  the  mechanic  has  preference  to  any  prior  lien  on 
the  land.^    Where  enoumbrancers  have  priority  on  the  land 

1  Logjin  V.  Taylor,  20  Iowa,  2^7.  *  Coehran  c.  Wimberl/,  44  Miss, 

s  Callaway  v.  iVeeinam20  Ga.  408.  608. 

>  GiHespie   v,   Bradford,   7   Yerg.        «  StockweU  v.  Carpenter^  27  Iowa, 

(Tenn.)  168.  119. 
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to  its  valae  as  against  subsequently  contracting  mechanics, 
and  mechanics  have  priority  on  the  improvements,  and  a  con-« 
tract  fur  the  sale  of  real  estate  was  on  record,  showing  that 
(he  same  had  not  been  paid  for  at  the  time  that  mechanics 
had  entered  into  contracts  for  work,  the  liens  of  the  latter 
will  be  postponed,  as  far  as  the  land  independent  of  the  im* 
provements  is  concerned,  to  the  Hen  of  the  vendor  for  the  pur^ 
chase^money ;  and  though  the  vendor  may,  after  the  work 
had  been  expended,  convey  the  land  and  take  the  notes  of  the 
purchaser  secured  by  deed  of  trust ;  as  to  the  improvement  he 
will  be  snbseqnent.^ 

Judgment  Creditors^  ^c,  :  — 

§  248.  Priorfttes  between  Jadgiaent  CkreAtors  and  Meehanlos.' 
—  The  priorities  which  obtain  between  encumbrancers  and 
mechanics'  are  the  same  between  judgment  creditors  and  me- 
chanics. Vo  distinction  is  ordinarily  made  between  the  prior" 
lien  of  a  judgment  and  that  cf  a  mortgage.  It  is  the  duty  of 
mechanics,  in  reference  to  the  former  as  well  as  the  latter,  to 
satisfy  themselves,  by  an  examination  of  such  public  records 
as  exist,  that  the  property  they  propose  to  enhance  in  value 
by  their  labor  and  materials  will  respond  primarily  to  their 
claims.  If  they  fail  in  this  duty  to  themselves,  they  must 
suffer  the  consequences  of  their  ignorance  or  neglect.  Ac- 
cordingly, where  the  owner  of  a  house  and  lot,  being  in  pos- 
session, contracted  with  a  mechanic  for  repaira,  and  granted 
the  rents  and  profits  to  accrue  in  payment  thereof,  an<|  sub- 
sequently, while  the  work  was  in  progress,  it  was  sold  on 
execution  under  a  prior  judgment  against  the  owner ;  as  to 
all  work  done  before  the  sale,  the  purchaser  under  the  judg- 
ment was  not  responsible.  Nor  does  the  fact  that  a  judgment 
creditor  knew  tlmt  improvements  were  being  placed  on  land 
subject  to  his  judgment  lien,  require  of  him,  in  the  absence 
ef  special  statute,  any  more  than  of  a  mortgi^ee,  to  give 
ftotiee  to  the  mechanic  that  he  will  not  be  responsible  for 
them.    Nor  is  his  lien,  when  the  judgment  itself  is  an  encum- 

1  Wing  V.  Carr,  86  HI.  847.  proMion  in  Madntosb  o.  ThontOD,  26 

*  This  tection  was  cited  with  ap>    N.  J.  £q.  2i6. 
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brance  on  land,  a£Pected  by  the  circumstance  of  the  plaintiff 
not  proceeding  to  enforce  it  until  a  subsequent  lien  has  been 
obtained ;  nor  by  an  order  of  the  plaintiff  to  return  the  execu- 
tion without  a  levy,  or  without  a  sale  of  the  property  levied 
upon,  unless  there  is  some  statute  making  these  steps  neces- 
sary.^ So,  too,  like  a  mortgage ;  in  the  absence  of  contrary 
provisions,  if  a  judgment  be  obtained  before  a  building  is 
commenced,  it  operates  afterwards  upon  the  accumulated 
value  of  the  owner^s  interest  in  the  land,  to  the  exclusion  of 
the  mechanic's.  It  was  said,  if  they  did  not  wish  to  have 
been  subordinated  to  the  lien  of  others,  they  need  not  have 
performed  the  labor .^  A  lien  created  by  the  institution  of  a  suit 
to  subject  the  equitable  title  to  real  estate  to  the  satisfaction 
of  a  judgment  after  return  of  ^'  no  property  found,"  has  pre- 
ference over  liens  created  after  the  institution  of  the  suit.^ 
Although  a  judgment  may  be  erroneous,  yet  all  acts  done 
under  it  before  reversal  will  be  binding  in  favor  of  band  fide 
purchasers.  For  example,  in  an  action  brought  to  foreclose 
a  lien  upon  a  canal  for  labor  and  materials  furnished  in  con* 
structing  it,  the  courts  having  jurisdiction  of  the  parties  and 
subject-matter,  passed  upon  the  amount  of  the  indebtedness 
of  the  canal  company  to  the  complainant,  upon  the  existence 
of  the  lien  asserted,  and  its  extent,  and  adjudged  that  the  lien 
extended  to  the  entire  flume  and  canal ;  and  it  decreed  the 
sale  of  the  property  in  case  payment  of  the  complainant's 
demand  was  not  made  by  a  day  designated.  The  payment 
was  npt  made,  and  the  sale  took  place,  the  master  following 
in  all  particulars  the  direction  of  the  decree.  His  report  of 
the  proceedings  was  not  excepted  to,  and  confirmed.  The 
complainant  was  mentioned  in  the  decree  as  a  possible  bidder, 
and  provision  made  for  crediting  his  bid  on  the  amount  ad- 
judged due  to  him.  The  master  reported  that  the  assignee  of 
the  complainant  became  the  purchaser,  and  when  the  report 
was  confirmed  the  master  was  directed  to  execute  to  him  a 
deed  of  the  property ;  and  it  was  held  that  the  purchaser 

1  Watkins  v.  Wassell,  15  Ark.  73.  *  Jonea  v.  JefEreM,  11  Bush  (Ky.)f 

>  The  case  of  John  Van  Devender,    636. 
2  Browne  (Penn.),  301 
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acquired  a  title  to  the  premises  which  could  not  be  divested 
by  a  reversal  of  the  judgment,  although  such  reversal  pro- 
ceeded upon  the  ground  that  the  lien  established  by  the 
complainant  extended  to  a  portion  of  the  canal  only,  and  that 
the  judgment  was  erroneous  in  directing  the  whole  to  be 
sold.^  So  where  the  lien  of  a  judgment  was  suspended  by  an 
order  vacating  the  judgment,  when  such  order  ceases  to  have 
any  validity  by  being  vacalted,  the  lien  is  revived  as  though  it 
had  never  been  suspended.  But  as  to  bond  fide  purchasers, 
and  those  standing  in  a  similar  relation,  and  as  to  all  transac- 
tions and  proceedings  influenced  or  affected  injuriously  by 
the  vacation  of  the  judgment,  it  is  operative  and  binding,  not- 
withstanding its  erroneous  character.  The  term  bond  fide,  as 
applied  to  purchasers,  mortgagees,  and  encumbrancers,  in- 
cludes only  such  persons  as  have  parted  with  value,  or  who 
will  sustain  some  injury  by  reason  of  the  entry  vacating  the 
judgment  on  the  docket,  and  its  subsequent  restoration  as  a 
lien.*  But  a  judgment  at  law  entered  upon  the  lien,  thd  lien 
claim  not  having  been  filed  pursuant  to  the  statute,  gives  it 
no  priority  in  payment,  or  advantage  over  liens  upon  which 
judgment  has  not  been  rendered.  The  order  of  priority  of  the 
encumbrances  is  in  no  witje  affected  by  the  judgment  to  en- 
force the  lien.* 

§  249.  Attachments.  —  So,  an  attachment  lien  is  superior  to 
a  mechanics'  lien  for  labor  and  materials,  the  earliest  item  of 
which  is  subsequent  to  the  date  of  the  attachment.  The  levy 
of  the  execution  on  real  estate  attached  on  a  writ  operates  as 
a  statutory  conveyance  made  at  the  date  of  the  attachment.* 
But  where  the  plaintiff  contracted  with  A.  to  build  a  house 
for  him,  and  had  partly  erected  it,  when  A.  conveyed  the 
premises  to  B.,  who  thereupon  agreed  with  the  plaintiff  to 
assume  the  conti-act  and  pay  what  then  remained  unpaid  on 
the  contract-price,  and  an  extra  sum  for  certain  extra  work 
which  the  plaintiff  also  agreed  to  do  for  him  upon  the  job, 

^  South  Fork  Canal  Co.  v.  GordoD,  '  Morris  Co.  Bank  v.  Rockaway  M. 
2  Abb.  (U.  S.)  479.  Co.,  16  N.  J.  Eq.  150. 

<  King  V.  Harris,  34  M.  T.  880.  «  First  Nat  Bank  of  Salem  v.  Red- 

man, 67  Me.  405. 
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upon  the  completion  of  the  house, and,  shortly  after,  C.  attached 
the  premises  as  the  property  of  A.,  the  plaijitiff,  notwithstand- 
ing, proceeded  to  finish  the  house  as  agreed,  and  on  its  com- 
pletion filed  his  certificate  of  lien,  it  was  held  that  he  was 
entitled  to  a  decree  against  C,  who  afterwards  levied  his  exe- 
cution on  the  premises,  establishing  his  lien  to  the  full  amount 
to  which  he  was  entitled  under  his  contracts  with  both  A.  and 
B«^  If  an  act  provide  ^^  that  the  liens  shall  be  preferred  to  every 
other  lien  or  encumbrance  which  shall  have  attached  upon  the 
property  subsequent  to  the  time  when  the  work  was  com- 
menced or  materials  furnished,"  the  lien  of  a  sub-contractor 
takes  precedence  over  a  garnishment  served  on  the  owner 
against  the  bead  contractor,  after  the  work  was  commenced, 
but  before  the  filing  and  serving  notice  of  lien.^  The  lien  of 
a  mechanic  does  not,  however,  prevent  an  attachment  as  be- 
tween creditors.  The  mechanic  alone  can  assert  his  lien  to 
defeat  the  attachment,  and  the  amount  of  his  lien  being  sub- 
sequently paid,  the  surplus  is  bound  by  the  attachment*' 
Courts  are  bound  to  take  notice  of  the  fractional  parts  of 
a  day  in  determining  the  priority  of  liens  where  several  have' 
been  obtained  on  the  same  day,^  and  parol  evidence  may  be 
received  for  this  purpose,^ 

§  250.  Homestead  and  Szemption  Rigbta,  &o.  —  Thf9  same 
rules  apply  between  mechanics  and  other  statutory  lien  claim- 
ants. As  where  a  builder  has  a  lien  anterior  and  superior  to 
a  homestead,  he  may  enforce  the  same  without  any  reference 
whatever  to  such  homestead  right,  and  the  homestead  claim- 
ant cannot  be  permitted  to  exercise  a  right  of  selectioa  of  the 
land  which  he  regards  as  his  homestead,  so  as  to  interfere  with 
the  enforcement  of  the  lien.^  So,  an  exemption  law  which  ex- 
tends its  provisions  ^^  to  judgments  obtained  upon  a  contract,'* 
is  not  operative  against  mechanics'  liens,  as  to  allow  debtors  to 
hold  possession  of  buildings,  or  to  take  the  proceeds  of  them, 
without  paying  the  me9hanics  and  material-men  for  the  ma- 

1  Bank  of  Charleston  v,  Curtiss,  18  *  Safford  v.  Doaglaii,  4  Edw.  Ch. 

Conn.  847.  637. 

^  Tuttle  i;.  Montfora,  7  Cal.  858.  «  Brainard  t;.  Bushnell,  11  Conn.  16. 

<  Pattenon  v.  Perrjr,  10  Abb.  Pr.  «  Tiittie  p.  Howe,  14  Minn.  145. 
82. 
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terials  furnished  and  work  done  in  erecting  them.^  But  a 
statute  which  declares  a  tax  to  be  a  lien,  and  to  have  a  pri* 
ority  over  **  any  recognizance,  mortgage,  judgment,  debt,  ob- 
ligation, or  responsibility,*'  mechanics'  liens  are  subordinated 
to  it.^  A  duly  existing  mechanics'  lien  will  hold  its  legitimate 
priority  in  the  distribution  of  a  bankrupt's  estate.' 

1  Lauck's  Appeal,  24  Fenn.  St.  426.        •  London  v.  Blandlord,  60  Ga.  160. 
*  Pennock    v.   Hoovar,   6    Bawle 
(Penn.),  291.  * 
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§  251.  Bqvallty  among  Meohaxiloa,  though  not  specially  pro- 
vided by  Btatate.  —  As  a  general  rule,  no  priority  exists 
among  lien-bolders  claiming  under  mechanics'  lien  laws.  The 
legislation  of  the  States  has  almost  universally  adopted  the 
equitable  doctrine  of  equality.  Such  equality  should  be  fa- 
vored. The  idea  upon  which  the  law  proceeds  is  that  the 
building  is  the  result  of  the  labor  and  materials  of  various 
persons,  —  material-men,  stonemaspns,  bricklayers,  carpen- 
ters, painters,  &c.  The  work  of  some  of  these  must  precede 
that  of  others,  but  each  contributes  his  proper  share  to  the 
value  of  the  structure.  Its  value,  when  finished,  is  derived 
from  these  several  contributions.  It  is  not  the  product  of  one 
man's  materials  or  another  man's  labor,  but  is  the  result  of 
the  contributions  of  all.  All,  then,  should  share  its  proceeds. 
There  is  no  good  reason  why  the  man  who,  of  necessity  or  by 
accident,  begins  before  another,  should  have  priority.  The 
painter  and  glazier  may  add  far  more  to  the  value  of  the 
building  than  the  mason,  who  merely  lays  the  foundation; 
yet,  if  priorities  exist,  they  may  get  nothing  whatever,  while 
the  latter  is  fully  paid.  The  bricklayer  and  carpenter  usually 
commence  about  the  same  time ;  and  if  priorities  are  allowed, 
the  accident  of  one  beginning  a  day  before  the  other  may  give' 
a  ruinous  advantage.  So  that  where  the  scope  of  the  act  indi- 
cates there  are  to  be  no  priorities  among  mechanic  lien^hold- 
ers,  such  interpretation  will  be  given  to  the  act,  though  it  is 
nowhere  expressly  so  declared ;  as  where  no  provision  is  made 
for  priority  among  such  lien-holders,  when  a  provision  for  pri- 
orities is  made  as  to  other  encumbrancers.  So,  if  payment  be 
prescribed  in  proportion  to  the  several  demands  of  the  lien- 
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holders.^  In  another  case  it  was  held  that  under  a  law  in 
which  there  is  nothing  that  gives  priority  to  the  mechanic 
who  makes  the  fii*st  contract  or  first  commences  work,  he  has 
no  preference  over  others  commencing  subsequently.  It  can- 
not be  said  that  the  legislature  meant  to  give  a  preference, 
when  nothing  in  the  language  employed  implies  such  an  in- 
tention. On  the  contrary,  it  has  been  said  the  rule  of  equal- 
ity is  equity.  And  when  the  statute  makes  no  distinction 
among  lien-holders,  and  as  there  is  no  reason  founded  in  jus- 
tice for  making  it,  the  courts  have  no  authority  for  discrimin- 
ating between  them.  This  is  particularly  the  case  when  the 
statute  directs  the  property  to  be  sold  and  the  proceeds  ap- 
plied to  all  without  preference.'  Liens  for  labor  and  mate- 
rials are  therefore  entitled  to  be  paid  pro  rat4  ;  ^  and  if  there 
be  mechanics  and  material-men  who  have  liens,  and  the  pro- 
ceeds of  sale  of  the  property  is  insufiBcient  to  pay  the  whole, 
in  consequence  of  materials  which  had  been  furnished  having 
been  misappropriated,  they  must  be  paid  in  proportion  to  the 
respective  amounts,  and  the  loss  be  divided  between  them.* 

§  252.  VSrhen  Equality  la  provided  by  Statute.  —  So,  where 

the  statute  declares  that  workmen  and  material-men  shall 
have  a  ^^  joint  lieu,"  the  intention  is  to  place  all  upon  an 
equality,  each  in  proportion  to  his  claim  for  labor  or  mate- 
rials.^ Under  a  law  that,  ^^  upon  questions  arising  between 
different  creditors,  no  preferences  shall  be  given  to  him  whose 
contract  was  first  made,"  by  *^  creditors  "  is  meant  such  as 
claim  a  lien  under  the  provisions  of  the  act  itself,  and  not 
prior  or  other  encumbrancers.®  And  although  by  the  civil 
law  of  Louisiana  it  is  provided  that  ^^  architects,  contractors, 
.  .  •  and  those  who  have  supplied  the  owner  with  materials 
for  the  construction  and  repair  of  his  buildings  .  .  .  preserve 
their  privileges  only  in  so  far  as  they  have  recorded  with  the 

1  Choteau  v,  Thompson,  2  Ohio  St.        «  WaUace  v.  Melchoir,  2  Browne 

114;   Hazard  Pow.  Co.  9.  Loomis,  2  (Fenn.),  104. 
Disney  (Cin.),  644.  •  Longest  9.  Breden,  9  Dana  (Ey.), 

>  CroweU  v.  Gilmore,  18  Cal.  870.  141. 

*  Anshutz  V.  McClelland.  6  Watts        •  EimhaU  v.  Cook,  6  Ul.  423. 
(Penn.),  487;  Mozley  v.  Shepard,  8 
CaL64. 
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register  of  mortgages  the  act  containing  the  bargains  they  haye 
made,"  &c.,  where  these  contracts  are  duly  recorded  they 
create  concurrent  privileges  upon  the  building  in  favor  of  the 
contractors  respectively.  The  recording  of  the  contracts  is 
not  governed  by  date  of  I'egistration,  as  mortgages  are.  In 
large  undertakings  there  are  sometimes  many  contracts,  and 
necessarily  of  different  dates.  It  cannot  be  contended  that 
these  last  undertakers,  because  of  later  dates,  would  have 
to  give  way  to  others  previously  recorded.  This  is  not 
the  sense  of  the  above  law.  Materials  are  not  all  fur- 
nished on  the  same  day,  nor  labor  performed  at  the  same 
time ;  yet  the  laborers  and  furnishers  of  materials,  ifUer  «e, 
must  share  the  fund  pro  ratd,^  A  mechanics'  lien  embraces 
the  whole  structure,  and  what  one  furnishes  becomes  in  turn 
subject  to  all  liens  of  his  fellow  mechanics,  which  attached 
earlier.^  And  accordingly,  when  "  a  pro  raid  distribution  "  i« 
to  be  made  to  several  mechanics,  who  have  recovered  judg- 
ment out  of  the  proceeds  of  a  sale  made  by  a  sheriff  of  the 
property  subject  to  the  liens,  if  one  of  the  creditors  receive 
from  the  sheriff  more  than  his  pro  raid  share  of  the  proceeds, 
the  other  creditors  may  have  a  right  to  sue  for  the  excess ; 
but  the  suit  cannot  be  brought  in  the  name  of  the  sheriff,  be- 
cause the  latter  huas  no  such  right.^  The  sale,  however,  by 
the  sheriff  upon  any  one  of  the  lien  claims  divests  the  liens  of 
all,  and  the  purchaser  will  hold  it  discharged  of  the  encum- 
brances.^ But,  where  a  statute  is  silent  as  to  the  priority  of 
lien-holders  inter  sej  but  gives  each  lien-holder  the  right  to 
proceed  and  issue  execution  and  sell  without  making  others 
parties,  it  follows  necessarily  that  the  lien  claiuds  take  prece* 
dence  from  the  time  of  their  filing.^ 

§  253»  Applies  only  to  tbose  in  the  same  Chum.  —  This  right 
of  equality  is  to  be  understood  as  appertaining  only  to  those 
who  stand  in  the  same  class.     For  though  a  statute  provides 

1  Jamison  v.  Barelli,  20   La.  An.  *  Anshute  v.  MoClelUnd,  5  Watts 

452;   Hale  v.  WilU.  8  La.  An,  604;  (Penn.),  487. 

Whitla  V.  Taylor,  6  La.  An.  480.  •  Hall  v.  Hinckley,  82  Wis.  3S2 ; 

s  Equitably  Life  v.  S\je,  45  Iowa,  Dobbs  v.  Green,  2  Wis.  228 ;  Dobbs  v. 

615.  Sn«ari»  4  Wis.  461. 

s  Bnchter  v.  Dew,  39  HI.  40. 


tbat  mech;aiuc9'  claiois  3ba]I  be  paid  pro  ratd^  where  tbe  fund 
arittiog  from  the  sale  of  tbe  building  is  insufficient  to  pay  all, 
the  contraotQx  who  employs  the  mechanics  and  material-men 
cannot  claim  pro  raid  with  them,  although  he  may  have  filed 
a  lien.  Such  contractor  can  receive  nothing  in  the  distribu- 
tion of  the  proceeds  of  the  sale  of  the  building  until  the  lien 
creditors  employed  by  him,  and  to  whom  he  is  personally  re- 
sponsible, have  been  paid  in  fulL^  Neither  would  this  rule  of 
equality  apply  if  some  mechanics  began  work  before  a  mort* 
gage  was  executed  by  the  owner  of  the  property,  and  some 
afterwards.  In  such  case  the  first  lien^holders  would  have 
priority  over  the  mortgagee,  while  the  latter  would  not.  The 
first  class  would  be  paid  in  full  before  the  mortgagee,  then 
the  mortgagee,  then  the  last  class,  each  mechanic  lien-holder 
having  equal  claims  with  the  others  of  his  class.'  Thus,  if  A* 
pommence  work  or  the  furnishing  of  materials,  and  afterwards 
the  owner  mortgages  the  premises  to  C,  and  after  this  D.  and 
£.  b^iu  tp  work  or  to  furnish  materials,  here  A.  has  priority 
over  C,  and  C.  has  priority  over  D.  and  E. ;  yet  if  C.  were 
out  of  the  way  there  would  be  no  priority  among  them.  In 
such  case  A*  must  receive  what  he  would  be  entitled  to  if  C.'s 
mortgage  had  no  existence,  the  residue  must  be  applied  to  the 
satisfaction  of  the  mortgage,  and  whatever  may  remain  after 
that  must  be  distributed  to  D.  apd  £.  pro  raid? 

§  254.  Oannot  <U»pato  Settlements  between  Owner  and  otber 
xaen*iipld«Qi^  wben  Bona  Fide,  —  It  is  too  well  settled  to  admit 
of  dispute,  that  if  full  performance  in  minor  particulars  be 
dispensed  with  by  the  party  to  whom  it  is  due,  this  will  not 
prevent  the  builder  from  filing  his  lien  on  the  contract,  as 
between  lien  creditor.  In  the  absence  of  fraud,  creditors 
have  no  right  to  rip  up  the  settlement  of  the  parties.  If  they 
could  do  that,  they  might  invalidate  the  lien  because  the 
original  contract  was  too  liberal  in  price.  Self-interest,  in 
the  absence  of  fraudulent  motives,  is  regarded  by  the  law  as 
a  sufficient  guaranty  that  men  will  not  pay,  or  agree  to  pay, 
more  than  they  ought  to  pay  when  liquidating  their  trans- 

1  Jjkj  V.  Millette,  1  Phila.  618.  •  Choteao  v.  Thompfoo,  2  Ohio  St 

s  CroweU  v.  Gilmo»,  18  CaL  870.        114. 
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actions,  or  agree  that  contracts  in  their  favor  are  complied 
with  when  they  are  not ;  and  for  this  reason  these  contracts, 
be  they  settlements  or  otherwise,  are  allowed  to  stand  when 
unimpeached  in  their  honesty.  It  would  lead  to  frightful 
litigation  if  creditors  might  attack  all  Hens  where  complete 
performance  was  defective  in  some  inferior  particular,  but 
which  the  parties,  judging  honestly  for  themselves,  thought 
proper  not  to  insist  on.  Such  a  principle,  it  is  said,  if  carried 
to  its  legitimate  results,  would  disturb  half  the  judgments 
confessed  on  settlements  throughout  the  country.  And 
therefore,  where  a  building  erected  under  contract  is  sub- 
stantially completed,  full  performance  in  minor  particulars 
may  be  dispensed  with  by  the  party  to  whom  it  is  due ;  and 
a  mechanics'  lien  filed  by  the  builders  thereafter  is  valid 
against  other  lien  creditors.^ 

§  255.  May  contest  VaUdity  of  JudgmentB  confessed,  &o.  —  But 
in  cases  of  fraud,  and  where  the  objection  goes  to  the  founda- 
tion of  the  proceeding,  lien-holders  may  inter  %e  contest  the 
validity  of  the  claims  of  other  lien  claimants.  Thus,  where 
a  law  gives  to  sub-contractors  a  right  to  file  a  lien,  provided 
they  shall,  in  a  certain  prescribed  mode,,  give  notice  to  the 
owner  of  the  building  of  their  intention  to  file  a  lien,  and  the 
notice  was  not  given  in  the  prescribed  mode,  it  was  held  that 
the  owner  could  not  waive  the  defect,  so  as  to  make  the  lien 
filed  a  valid  one  as  against  other  parties  claiming  liens.*  So, 
in  the  distribution  of  the  proceeds  of  a  sheriff's  sale,  a  judg- 
ment in  a  scire  facias  on  a  mechanic's  claim  is,  as  to  other 
claimants,  res  inter  alios  acta^  and  not  even  primd  facie  evi- 
dence'that  it  was  filed  within  six  months  after  the  comple- 
tion of  the  work,  so  as  to  give  it  relation  back  to  the  com- 
mencement of  the  building,  in  a  contest  with  other  lien 
claimants  ;  otherwise  mechanics  might  be  defrauded  with  the 
greatest  ease  by  the  owners,  when  they  become  involved,  by 
confessing  judgments  or  allowing  them  to  be  entered  against 
them,  and  it  would  be  utterly  impossible  for  strangers  to  con- 


1  Stewart  v.  McQoaide,  48   Penn.         >  White  v.  Washington  School  Dis- 
St.  191.  tdct,  42  Ck>nn.  542. 
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trovert  them.^  Therefore  an  auditor  is  not  obliged  to  regard 
as  conclusive  the  amount  of  a  judgment  confessed  on  a  me- 
chanics' claim,  as  it  might  be  confessed  for  a  much  larger  sum 
than  was  due.^  Neither  is  a  fatal  defect  in  a  claim  cured,  as 
against  lien  creditors,  by  a  subsequent  confession  of  judgment 
by  the  owner.  Such  judgment  takes  effect  only  from  its  date, 
and  not  from  the  commencement  of  the  building,  as  it  other- 
wise would  if  the  lien  were  valid.^  Where  a  court  is  not 
required  to  adjudicate  upon  the  validity  of  the  lien,  or  the 
time  of  its  commencement,  in  giving  judgment  in  a  cause,  the 
judgment  record  is  not  evidence  of  the  existence  of  the  me- 
chanics' lien,  of  the  time  of  its  commencement,  or  of  the 
quality  or  description  of  the  real  estate  which  it  affects,  as 
against  third  persons  not  parties  to  the  suit,^ 

§  256.  When  no  Bqnallty  between  Bub-Contraotors,  &o.^  — 
As  between  sub-contractors  and  material-men  furnishing  ma- 
terials to  a  contractor,  not  upon  the  order  of  the  owner,  and 
where  they,  by  giving  notice  to  the  latter,  may  have  appro- 
priated for  their  own  use  whatever  fund  may  then  be  due  by 
the  owner  under  the  contract  to  the  contractor,  the  rule 
of  equality  has  not  been  adopted  in  statute,  which  has  been 
seen  to  exist  among  mechanics  and  others  ha.ving  a  lien 
directly  against  the  building.  Among  these,  the  first  in  time 
are  first  in  right.  So  that  where  a  statute  neither  by  its  terms 
nor  by  implication  assigns  equality  among  claimants,  but  al- 
lows parties  to  fix  their  claims  by  giving  notice,  and  has 
nothing  to  warrant  the  suggestion  that  any  event  subsequent 
to  the  filing  of  the  notice  could  operate  to  destroy  the  lien, 
or  reduce  its  amount,  priorities  will  be  established  among 
them  according  to  the  date  of  their  notices,  although  the 
equities  of  the  lien-holders  are  in  all  respects  equal.^  Again, 
a  law  providing  that  each  claimant  shall  have  a  '^  lien  upon 
the  amount  due  from  the  owner  to  the  contractor  at  the  date 
of  the  notice,"  gives  priority  to  each  claimant  in  the  order  of 

1  Norris'fl  Appeal,  30  Penn.  St.  122.         •  This  section  was  cited  with  ap- 

s  Field  V.  Oberteufifer,  2  Phila.  271.  probation  in  Barnett  v.  Jersey  City,  31 

*  McCay's  Appeal,  37  Penn.  St.  126.  N.  J.  £q.  354. 

*  Freeman  v.  Cram,  3  N.  T.  805.  >  Kaylor   v.    O'Connor,    1    E.  Dl 

Smith  (N.  Y.),  672. 
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lime  in  which  his  notice  is  seryed,  and  excludes  the  idea  of 
a  pro  ratd  division  of  the  fand  among  the  claimants.  An  order 
by  the  creditor,  drawn  upon  and  presented  to  his  debtor,  to  pay 
a  sum  of  money  ont  of  a  specified  fund  to  a  lien  creditor  who 
did  not  give  the  statutory  notice,  though  not  accepted,  consti- 
tutes, in  favor  of  the  payee,  an  equitable  assignment  pro  tanto 
of  the  fund,  which  will  fix  the  fund  in  the  hands  of  the  debtor, 
and  which  will  be  protected  and  enforced  in  a  court  of  equity. 
Most  American  courts  maintain  the  doctrine  that  a  valid  as- 
signment cannot  be  made  of  a  part  of  a  debt,  without  the 
assent  of  the  debtor,  which  will  be  enforced  against  him  in  a 
court  of  law.  But  it  has  no  application  to  an  equitable  assign- 
ment sought  to  be  enforced  in  a  court  of  equity,  as  against 
the  fund  in  the  hands  of  the  debtor  upon  whom  the  order  is 
drawn.  When  the  debtor  has  come  voluntarily  into  a  court  of 
equity  with  the  fund,  as  by  bill  of  interpleader,  and  leaves  the 
claims  of  the  contesting  parties  to  be  settled  between  them- 
selves, it  does  not  lie  in  the  mouths  of  other  claimants  to  raise 
the  objection  against  the  assignment  of  part  only  of  the  debt. 
The  presumption  must  be  that  the  complainant  assented  to  a 
subdivision  of  the  debt.  The  parties  who  have  made  demand 
and  given  notice  under  the  statute  are  entitled  to  no  priority 
over  other  creditors,  except  what  the  statute  gives  them.  It 
confers  on  mechanics  and  material-men  no  exclusive  or  supe- 
rior right  to  the  fund  in  the  hands  of  the  owner.  Each  cred- 
itor, whether  mechanic  or  otherwise,  is  entitled  to  be  paid  in 
the  order  in. which  his  notice  or  order  was  presented  to  the 
owner. ^  Indeed  the  sub-contractor,  by  service  of  his  notice,  is^ 
subrogated  only  to  the  right  of  the  contractor ;  and  when  the 
amount  so  due  to  the  contractor  has  been  in  good  faith  pre^ 
viously  assigned  by  him  to  another  sub-contractor,  in  payment 
of  a  like  amount  due  him  for  work,  the  assignment  is  not  de^ 
feated  by  the  service  of  the  subsequent  notice.*  So,  where 
"  any  sub-contractor  ...  or  other  person  who  sliall  furnish 
materials  .  .  .  may  deliver  to  the  owner  of  such  building  an 

1  Superintendent  of  Public  Schoolfr        ^  Copelaod  «,  Manton,  22  Ohio,  308. 
V.  Heath,  2  McCart  Ch.  (N.  J.>  22. 
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attested  account  of  the  amount  of  the  work  •  • .  and  thereupon 
such  owner  shall  retain  out  of  his  subsequent  payments  to  the 
contractor  the  amount  of  such  work  and  labor,  for  the  bene- 
fit of  the  person  so  performing  the  same,"  the  sub-contractor 
who  first  delivers  an  attested  copj  of  his  account,  if  there 
then  be  in  the  hands  of  the  owner  a  sufficient  amount  due  to 
the  contractor,  secures  a  satisfaction  of  his  demand,  which 
can  neither  be  defeated  nor  lessened  by  the  claim  of  another 
sfib-conttactar.  The  principle  that  he  who  is  ^  first  in  time, 
is  better  in  right,"  applies  also  between  sub-contractors  and 
other  creditors  of  the  contractor,  who  garnishee  the  fund  be- 
fore the  sub-contractor  has  served  his  attested  account,  and 
will  take  priority.  It  is  a  race  of  diligence  between  the  dif* 
ferent  classes  of  creditors.^ 

1  MoCnllom  v.  Bichaidflon»  2  Handy  (Cm.)  27i. 
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CHAPTER  XXII. 

MABSHALLING,  SUBROGATION,  AND  APPOBTIOKHENT. 

§  257.  AppUoable  to  Meolianios'  Uens.  —  The  equitable  doc- 
trine of  marshalling  of  securities  applies  to  mechanics'  liens.^ 
It  has  been  objected  that  the  lien  is  only  statutory,  and  can- 
not therefore  be  enforced  in  any  other  way  or  to  any  greater 
extent  than  is  given  by  the  act  creating  it.  But  this  objec- 
tion is  not  well  founded.  The  lien  must,  beyond  question, 
be  perfected  in  strict  conformity  with  the  law ;  but  when  so 
perfected,  it  may  be  governed  by  other  rules  and  princi- 
ples than  those  specially  designated  in  it.  The  lien  of  a 
judgment  upon  real  estate  exists  alone  by  force  of  statute, 
and  that  to  the  extent  only  of  the  interest  of  the  debtor.  It 
is  nowhere  provided  in  the  statute  creating  it,  that  it  shall  be 
such  a  lien  as  courts  of  equity  are  to  respect  in  marshalling 
of  assets.  Yet  the  general  equitable  doctrine  of  marshalling 
has  always  been  applied  to  a  lien  of  that  description ;  and 
the  propriety  of  so  doing  has  never  been  questioned.  If  the 
doctrine  is  applied  to  mortgages  and  judgments,  there  can  be 
no  reason  why  it  should  not  equally  apply  in  favor  of  claim- 
ants holding  mechanics' liens.  Several  cases  ^  recognize  the 
principle  that  a  mechanics'  lien  stands  upon  equal  ground 
with  a  mortgage,  and  affects  legal  and  equitable  rights  to  the 
same  extent.  All  the  equities,  therefore,  which  render  these 
securities  available  and  productive  are  of  equal  application 
to  the  holders  of  mechanics'  liens.*  But  mechanics'  blaims 
have  no  superior  equities  over  other  liens.  If,  as  a  class, 
they  have  rights  to  subrogation  at  all,  it  is  not  because  they 
possess  superior  merit.* 

1  Rust  V,  CliUolm,  67  Md.  3S3.  *  Hamilton  v,  Schwehr,  84  Md.  107 

3  Kenny  v.  Gage,  83  Vt  807 ;  Olym-         «  Knouf '8  Appeal,  91  Penn.  78. 
pic  Theatre,  2  Browne  (Penn.),  27& 
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§  258.  Fxlnoiple  of  Maralialling.  —  The  cardinal  principle  on 
which  a  court  of  equity  proceeds  in  marshalling  assets  is, 
that  a  creditor  having  his  choice  of  two  funds  ought  to 
exercise  his  right  of  election  in  such  a  manner  as  not 
to  injure  other  creditors  who  can  resort  to  only  one  of 
these  funds.  But  if,  contrary  to  equity,  he  should  so 
exercise  his  legal  rights  as  tq  exhaust  the  fund  to  which 
alone  other  creditors  can  resort,  then  those  other  creditors 
will  be  placed  by  a  court  of  equity  in  his  situation,  so  far 
as  he  has  applied  their  funds  to  the  satisfaction  of  his  claim. 
Thus,  for  instance,  where  a  part  of  an  old  building  erected 
on  one  lot  was  torn  down,  and  a  building  was  erected  adjoin- 
ing and  opening  thereto  on  another  lot,  the  court  directed,  in 
a  proceeding  to  distribute  the  proceeds  of  sale  of  all  the 
property,  that  two  mortgages,  which  were  given  on  the  lot 
previously  to  the  commencement  of  the  new  building,  should 
be  paid  out  of  the  proceeds  of  the  first  lot,  leaving  the  value 
of  the  second  lot  and  the  building  thereon  to  satisfy  the  me- 
chanics' lien  creditors.^  So  where,  on  2d  October,  1867, 
H.  leased  to  S.  two  lots  of  ground  in  B.,  one  on  the  corner  of 
McHenry  and  Sterrett  Streets,  and  the  other  on  the  west  side 
of  Sterrett  Street,  and  on  the  same  day  S.  executed  to  H.  a 
mortgage  of  the  same  lots,  to  secure  an  existing  indebtedness 
and  advances  to  be  made,  to  enable  S.  to  erect  certain 
houses  on  the  Sterrett  Street  lot.  The  advances  were 
made  and  the  houses  erected.  On  the  21st  of  February, 
1868,  S.  executed  to  H.  another  mortgage  on  the  same  lots, 
to  secure  a  further  indebtedness.  Between  the  recording  of 
the  two  mortgages  certain  material-men  filed  their  claims 
against  the  Sterrett  Street  lot.  By  proceeding  in  equity  the 
property  was  sold,  but  the  proceeds  were  insufficient  to  pay 
the  claims  of  the  material-men  and  the  two  mortgages.  The 
proceeds  of  the  McHenry  Street  lot  were  sufficient  to  pay 
the  whole  of  the  first  mortgage  of  H.  and  part  of  the  second, 
while  the  proceeds  of  the  Sterrett  Street  lot  were  insuf- 
ficient to  pay  the  claims  of  the  material-men.  Upon  the 
question  of  the  proper  disti-ibution  of  the  fund  between  the 

1  Olympic  Theatre,  2  Browne  (Penn.),  276. 

28 


434  MECHANICS'  LffiN  ON  REAL  PftOPERTT. 

redpective  claimants,  it  wa&  held  that  the  doetrine  of  the 
marshalling  of  securities  applied,  and  the  material^men  were  * 
entitled  to  the  proceeds  of  the  Sterrett  Street  lot,  on  which 
alone  they  had  a  lien,  while  the  proceeds  of  the  McHenry 
Street  lot  only  were  applicable  to  the  payment  of  the  mort- 
gage claims.^ 

§  259.  When  allowed.  —  The  right  of  the  creditor  to  mar- 
shal the  assets  of  the  debtor,  for  the  purpose  of  securing 
payment  of  his  debt,  is  absolute  as  against  the  debtor  him'* 
self,  and  cannot  be  defeated  by  the  intervention  of  creditors 
of  later  date.^  Such  a  course  must,  however,  appear  to  be 
necessary  for  the  payment  and  satisfaction  of  both  debts, 
and  it  must  not  operate  to  prejudice  the  rights  of  the  first 
creditor  to  the  double  fund.  Neither  must  there  be  any 
reasonable  doubt  of  the  sufficiency  of  the  one  fund  to  satisfy 
the  debt  of  the  first  creditor.  If  it  be  insufficient  to  pay  the 
debt  and  interest  due  the  prior  encumbrancer,  the  equitable 
ioile  does  not  apply.*  Under  such  circumstances,  all  that  the 
subsequent  encumbrancei's  can  make  claim  to  is  a  judgment 
awarding  to  them,  after  the  payment  of  the  fii-st  debt,  th^ 
right,  in  the  order  of  the  priority  of  their  respective  liens,  to 
be  subrogated  to  the  first  encumbrancer  in  respect  to  the  secu- 
rities then  held  by  him.^  The  fact  that  a  lien  relates  back 
to  the  commencement  of  a  building  furnishes  no  reason  why 
a  court  of  equity  should  marshal  securities  to  the  preju-^ 
dice  of  a  bond  fide  purchaser  of  other  property  upon  which 
the  lien  did  not  operate,  and  of  which  he  had  no  notice.^ 
The  rule  of  marshalling  does  not  apply  where  the  prior 
mortgagee  has  a  lien  on  two  distinct  estates  of  two  separate 
and  distinct  mortgagors,  and  the  subsequent  encumbrancer 
holds  a  lien  on  one  only  of  these  estates,  encumbered  by  the 
prior  mortgage.^  Nothing  is  better  settled  than  that  a  cred- 
itor can  have  no  right  of  subrogation  to  a  demand  against  a 
third  person,  merely  because  the  assets  of  his  own  debtor 

1  Hamilton  r.  Schwehr.  84  Md.  107.    (N.  Y.)  378;  Butler  v.  EUiott,  16  Conn. 
•  2  Le«d.  Can.  in  Kq.  21S.  187. 

<  Ayre«  H.  Hu9t#fl.  16  Conn.  M)4.  •  L^b  «.  StHblinir»  61  Md.  2S6. 

«  Herriman  v.  Skillman,  88  Barb.         •  Woollen  r.  Hillen,  9  Gill  (Md.)t 

189. 
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hut^  b^efi  ^lthaudt«d  in  saiisfyiog  the  demand ;  for  if  such 
W«r6  tbd  case,  the  payisent  of  a  debt  by  one  of  two  joint 
debtor^  would  give  bi^  ereditors  a  right  to  demand  repays 
meiit  or  contribution  from  the  other.  To  sustain  such  a 
demaiid^  th^  relation  between  the  debtors  must  be  snoh  As 
to  lender  it  more  equitable  that  the  debt  should  be  paid  by  one 
thiln  by  the  other.^  Where  different  mc'chanics'  liens  upon  the 
same  pixypei-ty  have  priority  in  the  Order  in  which  the  respco-^ 
tive  statements  are  filed^  under  a  decree  to  allow  a  meehanio 
to  redeem  anotlier  lien,  it  was  Iield  that  he  could  not  also 
have  th6  option  of  treating  a  sale  as  made  for  their  benefit^ 
and  claiming  a  pro  raid  share  of  the  proceeda' 

§  2G0.  0BbroiiatlM  in  Fa^<Mr  ti  Bvtvtitm  apididsble  td  lfe«» 
Mk^iiite'  Ltonsi-^The  libeml  policy  of  equitable  subrogatioil 
h£is  been,  in  this  country,  universally  extended  to  sureties, 
and  nothing  is  better  settled  than  that  wbei^S  a  fund  is  placed 
in  the  hands  of  the  creditor^  as  ssouritj  for  a  deljrt,  and  a 
surety  pays  the  debt,  he  is  entitled  to  the  benefit  of  the  fund 
or  pledge,  as  against  ths  debtor,  as  fully  as  the  principal  him-* 
Self'had*  It  is  the  debt  that  is  to  be  protected  ;  and  however 
it  may  be  modified,  or  iuto  whose  hands  it  may  come,  until 
that  is  paid,  the  fund  or  pledge  accompanies  it,  and  remains 
for  its  redemption*  So,  if  the  fund  or  pledge  be  in  the  hands 
of  the  sufety,  for  his  indemnity,  the  creditor  may,  if  he  has  no 
other  remedy^  compel  its  appropriation  to  the  payment  of  the 
debt.^  It  follows  as  a  corollary^  from  the  principle  that  the 
surety  is  entitleil  to  the  benefit  of  all  the  securities  for  the  debt 
taken  by  the  creditor  from  the  principal  debtor,  that  the 
SUi^ty  is  discharged  from  liability  to  the  extent  to  which  the 
creditor  lias  parted  with  these  securities.  The  same  princi«> 
pies  are  applicable  to  mechanics'  lien  claims.  And  although 
the  defence  grows  out  of  an  equitable  and  not  a  legal  right, 
yet4  under  the  system  of  procedure  in  many  States,  it  may  be 
telied  upon  as  a  defence  to  a  suit  upon  the  legal  liability^  if 
all  the  necessary  parties  are  before  the  court.     Thus,  a 

1  2  liead.  Cm.  in  Eq.  222.  •  Beldher  t.   FUrtford    Bunk,   16 

s  Fhrfps  ^,  F^p4,  l8  I<ma,  eSl.  Cm*.  8S1 ;  PetftilKme  ».  Sfeveni,  Id. 

19;  MaUiews  •'  Aikiii,  1  R.  Y.  G0& 
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builder  having  agreed  to  erect  a  house  for  an  owner  of  land, 
payment  for  the  same  to  be  made  sixty  days  after  completion, 
and  a  party  became  surety  for  the  builder,  if  the  owner,  after 
notice  of  sub-contractors,  pay  to  the  builder  before  the  com- 
.pletion  of  the  building,  and  the  owner  is  subsequently  com- 
pelled to  pay  the  sub-contractors,  he  cannot  resort  to  the 
surety  of  the  builder  for  indemnity  against  the  breach  of  the 
builder's  contracts  with  the  sub-contractors,  on  the  general 
principle  above  stated.  The  owner,  having  notice  of  the 
claims,  and  paying  what  by  the  substantial  terms  of  the  con- 
tract he  was  entitled  to  retain  until  they  were  removed,  vol- 
untarily abandoned  an  ample  fund,  which,  according  to  the 
conditions  of  the  contract,  was  to  accumulate  in  his  own 
hands  as  the  primary  security  for  its  due  performance,  and  in 
which  the  surety  had  an  equal  interest  with  himself.^  So  a 
bank  which  holds  a  claim  primarily  for  its  own  security,  and 
next  for  the  indemnity  of  others,  has  no  right  so  to  deal  with 
it  as  to  impair  that  indemnity ;  and  when  it  does  so  impair  it, 
and  renders  it  entirely  unavailable  to  all  parties,  the  bank 
is  bound  to  account  to  the  parties  injured  for  the  amount  of 
that  claim.^  As  a  part  of  this  equitable  principle  of  subroga- 
tion, and  dependent  upon  its  justice,  is  the  privilege  of  a  sub- 
sequent lien-holder  to  discharge  prior  liens  and  incumbrances, 
and  be  substituted  to  the  rights  arising  under  them.^ 

§  261.  Apportionment  applicable  to  MeohanioB'  Liens. — An- 
alogous to  the  preceding  propositions,  and  arising  from  the 
general  principle  that  in  equity  all  creditors  are  equally 
meritorious,  if  there  are  several  funds,  and  some  creditors 
have  liens  on  one  fund  and  some  on  another,  and  there  is  one 
creditor  having  a  general  lien  on  all  the  funds,  equity  will  not 
permit  this  creditor  to  take  his  whole  claim  out  of  one  of  the 
funds,  but  will  apportion  his  indebtedness  among  all,  and 
compel  him  to  take  pro  ratd  out  of  all  the  funds.^  Accord- 
ingly, where  several  houses  were  built  under  one  contract 

^  Taylor  v,  Jeter,  23  Mo.  244.  *  RnsBell   v.    Howard,  2   McLean 

3  Chester  v,    Kingston,   17    Barb.  C.  C.  480. 
(N.  Y.)  271 ;  Insurance  Co.  v.  Wood-        «  Semmei  v.  Boykin,  27  Ga.  47. 
ruff,  2  Dutch.  (N.  J.)  541. 
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Vfith  a  builder,  on  several  lots  or  parcels  of  land  on  which 
encumbrances  had  previously  existed,  and  which,  after  the 
erections,  had  passed  into  the  hands  of  different  owners,  a 
court  of  equity  can  undoubtedly,  upon  the  maxim  qui  sentit 
eommodum^  ^entire  debet  et  anus,  so  apportion  the  burden  that 
each  shall  bear  his  proper  part  in  discharge  of  the  common 
obligation  ;  and  it  may  be -that  a  court  of  equity,  when  exer- 
cising jurisdiction  for  the  enforcement  of  mechanics'  liens,  in 
a  proper  case,  if  the  necessaiy  parties  be  befoi-e  it,  might  so 
adjust  its  judgment  upon  the  foreclosure  of  the  lien  as  to 
equalize  the  burden  among  the  separate  owners  of  the  differ- 
ent lots,  so  far  as  it  could  be  done  consistently  with  the 
due  enforcement  of  the  rights  of  the  mechanic.^  And  where, 
under  a  law  that  **  all  and  every  dwelling-house  .  .  .  shall  be 
subject  to  the  payments  of  the  debts  contracted  for  .  .  •  the 
erection  and  constructing  of  such  house,**  &c.,  and  by  a  sup- 
plementary act,  "  that  no  judgment  rendered  in  any  scire  fa-- 
eias  shall  warrant  the  issuing  an  execution,  except  against 
the  building  or  buildiugs  upon  which  the  lien  existed  as 
aforesaid,*'  it  was  held  that  a  claim  for  work  done,  under  a 
general  request  and  without  specific  contract,  might  be  filed 
against  seveitd  houses  jointly,  when  they  were  owned  by  the 
same  persou,  or  that  the  claimant  might  apportion  the  amount 
among  them,  according  to  the  value  or  price  of  the  materials 
or  work,  and  file  a  separate  claim  against  each ;  it  was  fur- 
ther stated  that,  in  case  of  a  joint  lien,  each  house  or  building 
bound  by  it  was  liable  for  the  whole  amount  thereof;  and 
where  there  were  other  mechanics*  liens,  some  joint  and 
others  several,  all  of  equal  date,  the  money  arising  from  a 
judicial  sale  of  the  houses  had  to  be  marshalled  and  appropri- 
ated in  such  manner  that  the  proceeds  of  no  one  of  them 
should  be  appropriated  to  the  discharge  of  any  subsequent 
lien,  as  long  as  any  portion  of  a  prior  lien,  either  joint  or  sev- 
eral, upon  the  same  house  remained  unsatisfied.^  Where  two 
blocks  of  houses  built  under  the  same  contract  are  not  di- 

^  Paine   v.   Bonney,   6  Abb.    Ft.        *  Pennock    v.    Hoover,    6    lUwle 
(N.  Y.)    101;  1.  o.  4  E.  D.   Smith,    (PeuD.),  819. 
784. 
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vided  by  ^  publiq  street  or  nlley,  but  b/  a  private  alley,  tbe 
right  to  which  belongi^  to  both  blocks,  there  i»  not  euch  a 
^Qverance  9^  will  prevent  an  apportio»meat  of  a  lieQ^claim 
amongst  the  several  houses.^ 

§  S6g.  XaatanoM  pf  Apportioninaiit.  -^  But  where  an  act  pro- 
vided thi^t  ^^  in  every  case  in  which  one  claim  for  mat^rial^ 
shall  be  filed  by  the  person  preferring  the  same  against  two 
or  more  buildings  owned  by  the  si^me  person,  the  person  fil- 
ing such  joint  claim  sball«  at  the  same  time  designate  the 
f^mount  which  he  claims  to  be  due  to  him  on  each  of  such 
buildings,  otherwise  such  claim  shall  be  postponed  to  other 
lien  creditors ;  apd  the  lien  of  such  claimant  shall  not  extend 
beyond  the  amount  so  designated,  as  against  other  creditor? 
having  liens  by  judgment,  mortgage,  or  otherwise ; "  and  a 
bank  held  a  mechanics*  lien  against  three  adjoining  lots  and 
buildhigs  of  $9,000,  beipg  93,000  on  each  lot  and  building,  tP 
secure  a  debt  due  to  it  of  less  than  $6,000 ;  and  upon  one  of 
the  lots  and  buildipgs  having  been  sold,  the  bank  did  not  claim 
any  part  of  the  proceeds^  and  they  were  distributed  to  other 
lien  creditors,  and  afterwards  a  second  lot  and  building  were 
sold,  (^nd  the  proceeds  being  in  court  for  distribution :  it  waa 
held  that  the  mechanics'  lien  only  was  to  be  regarded  as  ap- 
portioned upon  the  lots  and  buildings,  and  not  the  debt  due 
thQ  b^nk ;  and  that  the  failure  to  claim  the  proceeds  of  one  of 
the  lots  sold  did  not  impair  the  right  of  the  bank  to  claim  its 
debt  out  of  any  other  lots,  to  the  extent  of  its  lien  upon  th^t 
particular,  lot ;  and  that  a  relinquishment  of  their  right  to  the 
proceeds  of  the  one  lot  did  not  debar  them  ftx)m  claiming 
their  whole  debt  from  the  salQ  of  the  remaining  lots,  it  being 
less  in  amount  than  their  lien  security  upon  such  lots.^  In 
scire  fc^cicu  on  an  apportioned  Jien  it  is  not  necessary  for  the 
claimant  to  show  that  material  to  the  amount  of  the  appor- 
tionment was  used  for  the  specific  property  described,^  And 
where  the  words  of  the  statute  are  that  the  person  perfpnning 
l^bor  or  furnishing  materials  in  building  "  any  bouse  "  shall 

1  PilfpMrfck  »•  Allen,  eo  T&nn.  292.        s  Henhay  v.  Oohq,  )  Pfoaf |)scker 
>  Bank  of  Pituburgh'i  Appwl  9»    If^W-  Sup.  Ct,),  40. 
Penn.  St  S80. 
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b^ye  a  \wn  for  the  yalw  of  moh  UU^x  or  materiaUt  ^^  upon 
9uch  house,'*  and  und^  a  siogl^  coutraot  thQ  lienor  has  Sw 
niiibed  materials  to  the  owner  equally  for  lieven  bou^ea*  and 
one  of  3uoh  houses  had  been  conveyed  away  by  the  owner 
before  the  filing  of  the  notioe  of  lien,  the  claim  was  valid  as  a 
lien  upon  the  remaining  six  bouses  only  for  what  went  to 
their  erection,  namely,  their  proportionate  part  of  the  whole 
claim  (sixrsevenths),  although  some  payments  bad  beeu  made 
by  the  owner  on  general  account ;  as  there  is  no  principle  of 
construction  which  would  authorize  the  right  of  lien,  which 
was  lost  by  the  sale  and  transfer  of  that  house,  or  rather  which 
bad  not  been  created  by  tbe  filing  of  the  notice  when  that 
sale  and  transfer  took  place,  to  attach  to  the  other  six  houses 
by  the  filing  of  the  notice.^ 

§  263.  ApportioniAeiit  b^twoen  Iiajid  and  BnUcUji|pi.  —  Some 
States,  as  a  means  of  preventing  fraud  upon  lien  claimants 
and  at  the  same  time  doing  no  injustice  to  prior  encumbran* 
cers,  have  by  statute  apportioned  the  proceeds  of  the  sale  of 
tbe  house  and  lot  by  assigning  to  the  encumbrancer  the  value 
of  the  lot,  and  to  the  mechanics  the  improvements  erected  by 
themselves;  in  which  case  a  sale  and  conveyance  of  such 
land  to  an  innocent  purchaser,  for  valuable  consideration, 
without  notice,  will  not  prevent  the  lieu  of  the  mechanic  from 
attaching  to  the  building  erected  by  his  labor  or  with  bis 
materials ;  ^  but  the  title  of  the  purchaser  will  have  priority  as 
to  the  land*  An  important  question  in  such  case  arises  when 
a  sale  is  mHie  of  the  entire  property,  —  how  is  the  relative 
value  of  the  building  and  the  land  tp  be  ascertained.  In  one 
case  it  was  said,  it  is  clear  that  the  value  of  the  building  and 
lot  should  be  ascertained  by  the  same  standard,  and  that 
value  should  have  relation,  as  near  as  may  be,  to  the  time  of 
the  sale.  The  true  measure  of  equity  unquestionably  would 
be  to  give  to  a  mortgagee  the  value  of  the  lot  clear  of  the 
encumbrance  of  the  building,  and  to  the  lien^holder  the  en- 
hanced value  which  his  labor  and  materials  have  given  to  the 
lot.    The  mortgagee  cannot  in  equity  claim  that  be  shall  be 

1  VeAuley  V.  Madmm,  1  Daly  *  Baehanan  v.  Smith,  48  MIm.OO; 
(N.  T.),  a96.  Weathertbjr  v.  SiacUir,  Id.  189. 
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benefited  by  the  work  and  labor  of  the  mechanic  or  material- 
man, but  has  a  strong  claim  in  justice  and  equity  that  he 
shall  not  be  injured  by  the  operation  of  their  claims.  On  the 
other  hand,  the  material^man  has  a  right  to  insist  that  the 
loss  incurred  by  the  mortgagee  by  a  forced  sale,  or  by  a  de- 
preciation in  the  value  of  property  at  the  time  of  sale,  shall 
not  be  thrown  upon  him.  JSach  claimant  should  bear  his 
proportionate  share  of  loss  resulting  from  a  sale  below  the 
real  value  of  the  property.  That  is  a  loss  to  which  every 
mortgagee  is  exposed,  and  which  is  in  no  wise  affected  by  the 
building.  It  is  a  loss  in  which  both  parties  necessarily  share, 
in  proportion  to  the  amount  of  their  respective  claims.  This 
result  it  is  desirable  to  reach  at  all  times,  although  in  several 
cases  erroneous  methods  of  attaining  it  hav^  been  adopted. 
Thus,  in  one,^  a  chancellor  thought  it  would  be  just  for  a 
master  to  ascertain  the  original  cost  of  the  improvements  by 
means  of  the  bill  of  particulars  furnished  with  the  records  of 
the  liens,  and  then  make  a  proper  deduction  for  depreciation 
to  the  time  of  sale.  Now,  it  is  obvious  that,  although  a  refer- 
ence to  the  actual  cost  of  the  labor  and  materials  may  be  used 
as  an  aid  in  estimating  the  value,  it  can  rarely  serve  as  a 
standard  by  which  to  ascertain  the  real  addition  which  the 
building  has  made  to  the  market  value  of  the  property.  The 
building  may  be  so  injudiciously  located,  or  defectively  con- 
structed, or  so  unfit  for  the  purposes  for  which  it  was  de- 
signed, as  to  add  comparatively  but  little  to  the  real  value  of 
the  land  or  to  the  price  which  it  will  command  in  the  market. 
The  real  value  of  a  building  may  bear  no  relation  to  its  ac- 
tual cost.  To  adopt  this  estimate  of  value  necessarily  sub- 
jects the  mortgagee  to  the  hazards  of  all  the  consequences 
resulting  from  the  want  of  judgment  of  the  owner  and  the  ig- 
norance and  dishonesty  of  the  mechanics  and  material-men. 
The  only  safe  mode  of  determining  the  relative  claims  of  the 
respective  parties  will  be  for  the  master  to  asceitain  the  fair 
market  value  of  the  lot  and  building,  and  also  the  value  of 
the  lot  as  it  stood  at  the  time  of  the  mortgage,  clear  of  the 
building,  both  valuations  having  relation,  as  near  as  may  be, 

1  Whltenftck  v.  Noe,  3  Stockt  (N.  J.)  380. 
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to  the  time  of  sale.^  The  policy  of  this  law  rests  upon  the 
idea  of  recompensing  the  mechanic  or  material-man  for  the 
value  of  the  work  done  or  niaterials  funished  in  the  construc- 
tion of  the  building,  whose  value  he  has  contributed  to  in- 
crease. In  the  French  law,  the  architects,  masons,  and  others 
employed  in  building  are  privileged  ci-editors  only  to  the 
amount  of  the  increased  value  resulting  from  the  work  they 
have  done.2 

§  264*.  Rnle  of  Apportionment  between  Land  and  Buildings. 
—  In  another  State,  under  a  statute  providing  that  **  a  pre- 
vious encumbrancer  shall  be  preferred  to  the  extent  of  the 
value  of  the  land  at  the  time  of  making  the  contract,  and 
not  upon  the  building  erected  or  materials  furnished,  until 
the  lien  in  favor  of  the  lienor  shall  have  been  satisfied,"  the 
court,  it  was  held,  should  ascertain,  by.  reference  or  otherwise, 
the  value  of  these  improvements  as  compared  with  the  whole 
Yalue  of  the  premises,  and  give  to  the  lienors  their  due  pro- 
portion of  the  proceeds ; '  and  if  there  be  a  surplus  of  either 
fund,  it  might  be  applied  to  the  satisfaction  of  the  other  lien.^ 
A  more  definite  statement  of  the  rights  of  each  is,  that  neither 
prior  nor  subsequent  encumbrances  can  operate  upon  the 
buildings  erected  or  materials  furnished,  to  the  prejudice 
of  the  pereons  performing  the  labor  or  furnishing  the  ma- 
terials ;  a  prior  encumbrancer  should  be  preferred  to  the 
extent  of  the  value  of  the  land  at  the  time  of  making  the 
contract  for  the  erection  of  the  building,  and  he  also  has  a 
subsequent  lien  on  the  building,  subject  to  the  first  lien  of 
the  mechanic;  and  the  mechanic,  in  like  manner,  has  a  prior 
lien  on  the  building,  and  a  subsequent  lien  on  the  land. 
Each  may  have  his  debt  satisfied  out  of  the  fund  upon  which 
he  has  a  first  lien  ;  and  if  that  should  be  insufficient,  then  he 
can  resort  to  the  residue  out  of  any  surplus  of  the  other  fund 
which  might  remain  after  satisfying  the  prior  lien  thereon.^ 

1  Whitehead     v.    Fint     Met    P.         *  Kaymond  v.  Ewing,  26  111.  829. 
Church  of  Newark,   2   McCart.  Ch.        *  Smith  r.  Moore,  Id.  392. 
(N.  J.),  135.  >  North   Presbyterian    Church    of 

*  Morris  Co.  Bank  v.  Bockaway,  16  Chicago  v.  Jeyne,  82  111.  214. 
N.  J.  Eq.  160;  Code  NapoMon,  art 
8103. 
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So  that,  iu  a  proceeding  to  enforce  a  mechanics*  lien,  to  which 
a  prior  mortgagee  was  a  party  defendant,  where  the  court 
found  the  proportion  of  tha  value  of  the  premises  at  the  time 
of  the  decree,  which  was  added  thereto  by  reat^on  of  the  im* 
provements,  out  of  which  the  mechanics'  lien  arose,  and  then 
directed  that,  out  of  the  proceeds  of  a  sale  of  the  premiseSf 
the  proportion  thereof,  eo  ascertained,  which  would  arise  from 
the  land  without  the  improvements,  should  be  first  applies} 
on  the  mortgage,  and  the  proportion  arising  from  the  en- 
hanced value  on  account  of  the  improvements  should  be  paid 
on  the  mechanics*  lien  ;  and  any  sui*plus  of  the  latter  fund  to 
be  applied  to  satisfy  any  balance  due  on  the  mortgage,  —  it 
was  held,  as  between  the  mortgagee  and  the  mechanics,  the 
decree  was  correct,^  Where  the  property  is  encumbered  by  a 
prior  mortgage,  the  depree  may  direct  a  sale  of  the  premises 
in  fee,  notwithstanding  the  irortgage  may  not  then  be  due ; 
and  it  is  not  error  for  the  court  to  decree  a  sale  of  the  prop- 
erty, and  then  direct  the  master  to  take  evidence,  and  report 
to  the  court  the  comparative  value  of  the  land  and  impi*ove- 
ments  at  the  time  of  the  sale,  such  value  being  determined  in 
reference  to  the  day  of  sale*  Evidence  after  the  sale  would 
he  more  3ati3factory.^  But  when  an  entire  sale  has  been  mad^ 
of  the  whole  property,  and  some  of  the  debts  secured  are  not 
then  due,  in  ascertaining  the  proper  amount  to  be  paid  upon 
such  debts,  there  will  be  a  rebate  of  interest  from  the  date 
of  the  judgment  to  the  maturity  of  the  debt.^ 

§  265,  Bentf ,  *c.  ^  So,  under  a  }aw  which  provided  that 
*'  in  all  cases,  when  any  contract  shall  be  made  between  any 
proprietor  or  lessor  of  any  tract  of  land  .  ,  ,  and  any  other 
person,  for  the  erection,"  &q,^  the  latter  "  shall  have  a  lien  tp 
eecure  the  payment  of  the  same  upon  the  buildings  and  mate-r 
rials  aforesaid  ;  and  said  buildings  and  materials  shall  not  be 
subject  to  any  other  Hen  whatsoever,  until  the  aforesaid  lien 
shall  be  cancelled."    If  a  prior  mortgagee  on  the  land  file  it 

>  Howett  V  S?lby,  W  Pl-  IW;  *  North  Presbyterian  CUnrch  p( 
Dingledine  v,  Hershman,  63  Bl.  280.         Chifingo  V.  J^rj^,  32  lU.  214. 

>  Croskey  v.  N.  W.  Man.  Ca,  48  HL 
481. 
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bill  to  foreclose,  and  a  receiver  be  appointed,  the  mechanic 
will  be  entitled  to  have  so  much  of  the  rents  accruing  from 
the  building  before  the  receiver  took  possession  as  the  said 
receiver  may  have  collected  from  the  prior  occupant.^  Ap- 
portionment has  also  been  made  where  the  holders  of  liens 
on  machinery  and  fixturt^s  and  on  the  building  are  different 
'parties,  and  rent  has  been  received  for  the  use  of  the  whole 
property,  by  trustee^,  before  the  sale  under  a  decree.  In 
distributing  such  rent,  there  should  be  given  to  the  holders 
of  the  lien  on  the  machinery  such  proportion  as,  according 
to  proof,  they  would  be  entitled  to  in  view  of  the  greater 
lyear  and  tear  of  the  machiiieiy.^  Another  instance  of  equit- 
able interference  in  aid  of  the  mechanics*  lien  is  where  the 
Uw  gives  a  party  s^  lien  not  on  the  land,  but  on  the  buildings 
^)r^cted  whipb  are  sold.  The  purchaser,  if  no  remedy  be 
specially  provided,  may  apply  to  a  court  of  equity,  as  no 
otb^r  court,  from  the  peculiar  nature  of  the  case,  is  compe- 
tent to  give  adequate  relief,  without  injustice  to  the  respective 
rights  of  the  parties..  It  is  proper  that  this  court  should  in 
3uch  cases  direct  how  the  purchaser's  right  to  remove  the 
buildings  and  materials  should  be  exercised,  so  as  to  do  no 
prejudice  to  the  rights  of*  the  owners  of  the  ground,  when 
this  pould  not  be  done  by  the  court  authorized  to  adjudicate 
the  Uen.^  Jn  these  cases  of  conflicting  and  separate  liens 
upon  buildings  and  lands,  where  it  is  necessary  to  ascertain 
the  value  of  certain  parts  of  the  property,  a  commissioner 
may  be  appointed  for  that  purpose,  and  report  to  the  court; * 
QT  the  court  should,  by  a  jury  or  master,  ascertain  the  sep- 
arate value  of  the  }and  and  of  the  building.^ 

1  Hoover  v.  Wheeler,  28  Mlts.  814.         *  Werth  w,  Werth,  2  Rawle  (Penn.), 
^  MuKim  V.  Matoii,  3  M^.  C)).  lfS6,      )51. 

s  OUey  p,  Haviland,  86  Miss.  10.  *  North   Presbyterian    Church    of 

Chicago  V,  Jevne,  82  IlL  318. 
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CHAPTER  XXIII. 

CONTINUAKOE     OF    LIEN. 

§  266.  Continuanoe  dependent  on  Statute.  —  The  continuance 
of  the  mechanics*  lien,  like  its  creation,  depends  entirely  upon 
statutory  provisions.  When  once  brought  into  existence, 
without  limit  as  to  duration,  there  is  no  principle  which  oper- 
ates to  destroy  it,  except  such  as  is  provided  for  in  the  stat- 
ute, or  is  adopted  in  analogy  to  its  provisions.^  Above  all 
liens,  it  should  be  the  reward  of  the  diligent;  and  it  will  ac- 
cordingly be  found  that  every  State  has  imposed  certain  con- 
ditions upon  its  continuance.  Some  have  limited  it  for  a 
period  certain ;  others  have  made  it  dependent  upon  a  vigi- 
lant prosecution;  while  others  still  have  assimilated  the 
judgment  on  the  lien,  as  regards  continuance  and  revival,  to 
that  of  a  judgment  in  personal  actions.  Thus,  where  a  me- 
chanics* lien  law  provided  that  the  lien  should  take  effect 
from  the  filing  of  the  notice,  ^^  and  shall  continue  in  force  for 
the  space  of  one  year  thereafter,*'  it  expires  absolutely  at  the 
expiration  of  that  period.  And  although  in  some  cases  the 
owner  should  be  able  to  delay  the  proceedings  until  the  expi- 
ration, the  courts,  without  special  statutory  power,  cannot 
extend  or  prolong  it.^  It  has  been  expressly  held  that  where  a 
lien  expires  in  five  years  unless  judgment  is  obtained,  the  fact 
that  certain  delay  was  occasioned  by  the  owner,  obtaining 
continuances,  will  not  prevent  it  from  expiring.^  The  answer 
is,  the  statute  has  not  provided  in  these  cases  an  effectual 
remedy.  It  is  not  continued,  even  though  a  judgment  is  ob- 
tained against  the  owner  of  the  property  within  the  yeai*, 

1  Eschbach  v.  Pitts,  6  Md.  71 ;  Knorr  *  Poenchke  o.  Kedenbnrg,  6  Abb. 
V.  EUiot,  6  Serg.  &  B.  49.  Pr.  v.  s.  172. 

<  Hunter  v.  Lanning,  76  Penn.  2& 
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unless  the  legislature  has  so  provided.^  So  where,  under  the 
same  lavr,  a  judgment  was  recovered,  execution  issued,  and 
sale  made,  all  within  the  year  from  the  filing  of  the  notice, 
a  party  purchasing  at  this  sale  has  the  better  title  than  an- 
other who  buys  under  a  judgment  obtained  in  proceedings 
under  the  same  law,  though  prior  in  date,  if  the  judgment 
were  not  recovered  within  the  year  from  the  filing  of  the  no- 
tice ;  because  this  last  judgment,  not  haying  been  obtained 
within  the  year,  was  not  a  continuance  of  the  lien,  and  dated 
as  to  priority  only  from  the  time  it  was  rendered.^ 

§  267.  When  Continiianoe  rests  In  Discretion  of  Court. — 
Such  statutes,  however,  offered  a  premium  to  the  owner  to 
resort  to  every  stratagem  to  delay  the  consummation  of  pro- 
ceedings, and  have  not  been  generally  followed  in  more  recent 
enactments.  These  latter  have  usually  reposed  a  discretion  of 
continuance  of  lien  in  the  courts ;  as,  that  ^^  liens  shall  in  all 
cases  cease  after  one  year,  unless  by  order  of  court  the  lien  is 
continued  and  a  new  docket  made  stating  such  fact  (without 
a  discharge  of  the  lien)."  Under  such  a  statute  the  lien 
ceases  and  is  at  an  end  after  one  year  from  the  creation,  un- 
less continued,  by  order  of  the  court,  before  the  year  expires ; 
and  that  by  its  own  limitation,  and  without  further  order.' 
And  wherever  a  lien  may  be  continued  within  a  specified 
period,  by  a  court,  and  the  time  elapses  without  an  order 
continuing  it,  it  would  be  inoperative  if  made  afterwards.^ 
So  if,  under  the  above  statute,  the  order  continuing  the  lien, 
although  obtained  before  the  expiration  of  the  year,  was  never 
left  or  filed  with  the  clerk,  it  is  nevertheless  extinguished ; 
because  the  act  of  making  a  new  docket  by  the  clerk 
is  an  essential  prerequisite  to  the  continuation  of  the  lien. 
It  may  be  proper,  where  a  party  has  done  all  that  lies  in  his 
power,  by  procuring  the  necessary  order  from  the  court,  and 
filing  the  same  with  the  county  clerk  within  the  time  limited 

by  law,  and  that  official  has  either  lost  or  mislaid  the  same, 

• 

1  Freeman  ».  Cram,  8  N.  Y.  306.  »  Matthews  ».  Haley,  7  Abb.  Pr. 

«  People  ».  Lamb,  8  Lanf.  (N.  Y.)    k.  b.  (N.  Y.)  879. 
184.  4  Stone  ».  Smith,  8  Daly  (N.  Y.), 

213. 
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Of  through  inadvertence  or  mistftke  oftiitd  to  make  a  MW 
docket,  that  the  court  should  in  its  discretion  afford  relief,  >— 
provided  the  rights  of  bond  fide  purchasers  do  not  intervene, 
by  ordering  the  docket  to  be  ninde  nunc  pro  tune.  But  wfaero 
the  lienor  did  not  himself  do  all  in  bis  power,  in  either  filingf 
Or  leaving  the  order,  the  lien  is  not  continued,  and  he  tnust 
Buffer  for  his  own  laches.*  Where  this  discretion  i-ests  with 
the  court,  and  a  lienor  has  in  good  faith  begun  proceedings 
to  enforce  his  lien,  an  oi-der  ought  always,  unless  under  very 
special  circumstances,  to  be  granted  to  continue  such  lien, 
and  the  lienor  not  prejudiced  by  the  lapse  of  the  statutory 
limitation  before  sale  can  be  made.  Such  an  order  would  be 
granted  cither  on  motion  with  notice,  or  ex  parte.^  But, 
where  a  provision  declaring  that  liens  shall  "in  all  cases'' 
cease  at  the  expiration  of  one  year,  unless  continued  by  ordei^ 
of  court,  refers  to  the  lien  on  the  premises,  it  had  no  reference 
to  a  claim  by  the  lienor  for  surplus  moneys  arising  on  sale  of 
the  land  upon  judgment  in  foreclosure.  Which  cuts  off  tho 
lien ;  as,  in  such  case,  the  claim  of  the  lienor  is  reduced  tO 
a  right  to  the  avails.* 

§  268.  Dependent  oil  CompUaliee  tHUi  Statutery  Reqnlrd^ 
ments.  — >-  Illustrative  of  the  proposition  that  the  continuancO 
of  the  lien  depends  upon  a  strict  compliance  With  the  provi-^ 
sions  of  the  law  may  be  mentioned  a  statute  Which  provided 
'^  that  no  debt  for  work  and  materials  shall  remain  a  lien  oft 
the  building  longer  than  two  years  from  the  commencement  of 
the  building  thereof,  unless  an  action  for  the  recovery  of  thd 
Same  be  instituted  or  the  claim  filed  within  six  nionthd  aftet 
performing  the  work."  Here  a  party  claiming  a  lien,  and 
itho  did  not  pursue  the  cour^  pointed  out,  by  filing  any 
claim  or  commencing  any  suit  within  the  six  months,  has  m> 
lien,  althougli  he  had  Instituted  suit  and  obtained  judgment 
within  the  two  years  from  the  commencement  of  the  build- 
ing.   The  lien  creditor  might  hate  made  his  lien  perpetual 

1  Bfti^ft  V.  Hefm«ii,  8  Abb.  Fr.  *  IRml^ni  tn.  8.  Bk.  t^.  ColdmsD, 
w. ».  ( N.  Y. )  309.  16  N.  t.  127. 

«  Welch  D.  Mftj-or  of  Ne#  York,  19 
Abb.  Pr.  (N.  Y.)  132. 
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by  putsuitig  the  directions  of  the  act ;  but  M  he  neglected  to 
do  80,  and,  instead,  adopted  the  common^aw  reroedj^  there 
is  no  reason  why  he  should  have  any  other  rights  than  those 
secured  thereby.  And  in  a  contest  between  rival  creditors, 
his  lien  trill  only  date  from  the  day  of  his  judgment,  and  not 
relate  to  the  commencement  of  the  building,  as  it  would  had 
he  pursued  the  provisions  of  the  Hen  law.^  So,  where  under 
the  same  law,  if  the  claim  be  filed,  but  after  the  six  months 
from  the  time  the  work  is  finished, the  lien  is  not  kept  alive, 
although  the  claimant  has  taken  out  a  sdre  facia$  to  enforce 
the  lien,  and  recovered  judgment  within  the  two  years  from 
the  commencement  of  the  building,  as  it  had  not  the  founda- 
tion notice  provided  for  in  the  statute.*  Again,  when  the 
recording  of  a  builder's  contract  within  a  prescribed  time  iis 
made  obligator)*  in  order  to  preserve  the  lien  against  third 
persons  for  work  and  labor  done  and  materials  furnished,  if 
it  be  omitted,  it  is  fatal.^  But  the  failure  of  a  clerk  to  record 
the  lien  does  not  affect  its  validity,  under  a  law  that  ^'  it  shall 
be  the  duty  of  the  clerk  to  make  an  abstract  of  all  liens  in 
his  oflSce,  in  a  book  to  be  kept  by  him  for  that  purpose."  * 

§  269.  IAb  Pendens.  — Notwithstanding  a  party  has  filed  his 
claim  or  instituted  his  suit  within  the  statutory  period,  he 
must  also  exhibit  reasonable  diligence  in  its  prosecution.  For 
where  .suit  must  be  brought  within  a  certain  time,  which  is 
done,  the  existence  of  the  lien  after  the  time  for  bringing  it 
has  expired  depends  exclusively  upon  the  pendency  of  the  suit 
brought  for  its  enforcement  If  that  suit  should  be  dismissed 
for  want  of  prosecution,  or  for  Any  other  cause,  the  lien  would 
be  as  effectually  lost  and  defeated  as  it  would  have  been  if 
no  suit  had  been  brought  within  the  time  allowed  by  law,.  It 
Is  evident,  therefore,  that  the  lien  is  alone  continued  in  force 
by  the  fc>  pendens^  and  the  inquiry  naturally  arises,  how  long 
can  it  be  thus  sustained  and  kept  in  existence  so  as  to  affect 
prejudicially  the  rights  of  third  persons.  The  general  rule  is 
that  a  party  who  claims  the  benefit  arising  from  a  lis  pendeM 

1  Cditi«na   9.    tHileri  9  •firolrne        •  K«hA  ».  HeHatfoii,  SO  tiu  An.  , 

(Penn.),  229.  486.  i 

•  Been  0.  fio^bfi  18  S^iy.  4  ft.  288.        «  CorneUuf  v.  Gnnt,  8  Mo.  69. 
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must,  in  order  to  entitle  himself  to  it  against  a  hondfde  pur- 
chaser, show  that  the  suit  has  been  prosecuted  with  reason- 
able diligence.  This  principle  has  been  adopted  to  guard  in 
some  degi'ee  against  the  mischiefs  that  might  arise  to  the 
rights  of  third  persons,  from  permitting  a  lien  on  property, 
latent  in  its  character,  to  be  continued  bej^ond  a  period  of 
time  actually  necessary  for  its  enforcement.  There  is  no 
good  reason  why  the  same  doctrine  should  not  apply  to  cases 
of  mechanics'  liens.  The  same  evils  will  result  from  the  con- 
tinuation of  the  lien,  by  reason  of  the  li%  pendens,  beyond  a 
i*easonable  time.  The  legislature  could  not  have  intended  to 
create  a  lien  that  might  be  continued  in  existence  indefinitely, 
by  the  mere  pendency  of  a  suit  for  its  enforcement.  And 
where  a  suit  must  be  instituted  within  a  certain  time,  this 
intention  is  unmistakably  manifested.  To  allow,  therefore,  a 
period  of  four  j^ears  to  elapse  after  the  cause  is  ready  for 
hearing,  is  such  gross  negligence  as  discharges  the  lien  as  to 
third  persons  without  actual  notice.^  But  a  reasonable  ex- 
cuse for  the  delay  complained  of  is  always  available  to  keep 
up  the  lis  pendens.^ 

§  270.  Effect  of  liU  Pendens. — The  effect  of  a  lis  pendens j  as 
regards  proceedings  in  rem,  or  where  the  title  to  the  property 
purchased  pendente  is  in  litigation,  may  be  stated  to  be :  first, 
that  the  institution  of  the  suit  is  constructive  notice  to  all 
purchasers  after  suit  commenced ;  second,  that  a  purchaser 
pendente  lite  acquires  no  title,  by  his  purchase,  which  he  can. 
set  up  or  assert  to  the  prejudice  of  the  rights  of  the  parties 
litigant ;  and  the  suit  will  be  heard  and  determined  upon  the 
merits  as  it  stood  between  the  parties  litigant,  perfectly  irres- 
pective of  any  rights  which  he  may  have  acquired  by  such 
purchase,  which,  if  valid  for  any  purpose,  can  only  be  so  as 
between  himself  and  his  vendor,  to  enable  him,  upon  the 
determination  of  the  suit,  to  succeed  to  the  rights  of  such 
vendor.'  To  make  this  doctrine  effectual,  it  applies  as  well 
to  those  who  have  no  actual  notice  of  the  suit  as  to  those 

1  Erhman  9.  Kendrick,  1  Met.  (Ky.)         >  Wickliffe  v.  Breckinridge,  1  Bush 
146.  (Ky.),  427. 

•  Whiting  V.  Beebe,  12  Ark.  421. 
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who  buy  with  full  knowledge.^  In  its  applicatioo  to  the  nie- 
(^h^Dics*  lien  laws,  it  has  been  held  th^t  whei;e  the  materials 
furnished  create  the  liep,  the  filing  of  the  lien  claim  is  in  the 
nature  of  a  bill  in  chancery,  and  every  purchaser  after  its 
filing  takes  with  notice  of  a  lis  pendens.^  So  when  suit  is 
brought  within  two  years,  and  the  lien  is  preserved  until  the 
action  is  detennined)  a  purchaser  pendiug  the  action  takes 
subject  to  the  lien.*  Again,  where  the  enforcement  of  the 
lien  is  a  proceeding  in  rem^  its  commencement,  followed  up 
by  the  Ub  pendens^  is  the  statutory  substitute  for  an  actual 
seizure,  and  the  property,  pending  the  litigation,  may  be  said 
to  be  in  quasi  cxistodia  legis,^  Where  the  Jien,  if  proceedings 
are  commenced  within  a  certain  period,  is  declared  "  to  con- 
tinue until  judgment,"  and  proceedings  were  begun  within  that 
period,  and  judgment  wa^  rendered  for  the  owner,  but  was 
reversed  ypon  appeal,  it  was  held  that,  notwithstanding  the 
reversal,  the  lien  had  not  ceased.*  Where  a  bill  of  foreclosure 
is  filed  by  a  mortgagee,  it  is  not  within  the  power  of  the  mort* 
gagor  pending  the  suit,  by  contract  with  a  mechanic  without 
the  consent  of  the  mortgagee,  to  create  an  ^neumbraoce  upon 
the  property  wMch  can  hx  any  wise  affect  the  rights  of  the 
mortgagee,  as  they  may  be  declared  by  final  decree.® 

§  271.  Revival.  —  The  necessity  of  reasonable  diligence  in 
prosecution  has  also  been  applied  by  statute  and  adjudication 
to  the  revival  of  the  lien  by  scire  facias.  Thus,  where  the 
issuing  of  a  scire  facias  within  five  years  must,  to  preserve 
the  lien,  be  "  duly  prosecuted,"  and  it  was  allowed  to  remain 
dormant  for  eight  years  and  then  tried,  it  did  not  preserve 
the  lien.  It  would  be  an  intolerable  practice,  it  was  said,  to 
let  a  lien  lie  so  long,  apparently  dead  and  abandoned,  and 
then,  after  witnesses,  books,  and  papers,  are  scattered,  to 
start  it  into  new  life,  and  enforce  it  against  parties  who 
could  not  be  expected  to  retain  the  means  of  defence.^    But 

-    1  Wicklifib  V.  Breckinridge,  1  Biuh        *  Poerschke  v.  Kedeoburg,  6  Abb. 

( Ky.),  427.  Pr.  w.  8.  (N.  Y.)  172. 

«  Edwards  ».  Derrickson,  4  Dutch.        «  Fox  v,  Kidd,  77  N.  Y.  489. 
(N.  J. )  45.  *  Hards  p.  Conn.  Mat.  L.  Ins.  Co., 

*  Ambrose  v.  Woodmaoaee,  27  Ohio,  8  Biss.  234. 
147.  T  Ward  v.  Patterson,  46  Penn.  872. 
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where  a  law  allows  a  revival  to  be  made,  by  issuing  a  scire 
facias  within  five  years,  which  is  done,  the  lien  does  not 
expire  by  reason  of  the  lapse  of  five  years  between  the  filing 
of  the  lien  and  the  verdict.^  So,  a  second  scire  facias  may 
be  issued  to  revive  and  keep  alive  the  lien  of  the  claim,  as  a 
claim  merely.^ 

Under  another  lien  law,  '^that  the  Uen  for  every  debt 
for  which  a  claim  shall  be  filed,  as  aforesaid,  shall  expire 
at  the  end  of  three  years  from  the  day  on  which  such  claim 
has  been  filed,  unless  the  same  shall  be  revived  by  scire 
fadaSi  in  the  manner  provided  by  law  in  oXhet  cases  of 
judgments,  in  which  case  such  lien  shall  continue  for  another 
period  of  three  years,  and  so  from  one  such  period  to  another, 
unless  satisfied  or  extinguished,"  &c.,  it  was  contended  that 
this  section  interposed  an  absolute  bar  to  all  further  proceed- 
ings upon  the  claim  after  the  expiration  of  the  three  years,  * 
although  the  scire  facias  had  been  issued  within  that  time. 
But  this  view  was  not  assented  to  by  the  court.* 

1  Sweeny  v.  McGittigan,  20  Fenn.        *  Eetchmn  p.  SiDgerlj,  12  Fhila. 

810.  188. 

*  Blocher  v,  Worthiogton,  10  Md.  1. 
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CHAPTER  XXIV. 


WAIVER  OF  LIKN. 


§  272.  Lien  may  be  waived  by  Xbcpretu  Agreement.^ — Ordi- 
narily any  privilege  conferred  by  statute  may  be  waived  by 
the  express  agreement  of  the  party  in  whose  favor  the  right 
exists.  The  right  to  enforce  a  mechanics'  lien  is  no  excep- 
tion to  this  principle.  For  example,  if  a  contractor  agree 
that  he  will  not  encumber  a  building  by  any  liens,  he  is 
forever  debarred  from  filing  them  contrary  to  the  terms  of 
his  contract.  And  when  no  sub-contractor  or  person  fur- 
nishing labor  or  materials  for  the  original  contractor  can 
acquire  any  rights  against  the  owner,  in  contravention  of 
the  terms  and  conditions  of  the  original  contract,  and  the 
contractor  has  waived  this  lien,  a  sub-contractor  having 
notice  cannot  claim  any  right  to  file  a  lien.  Knowledge 
by  a  sub-contractor  that  there  is  an  agreement  in  writing 
between  the  original  contractor  and  the  owner  is  sufficient 
to  put  him  upon  inquiry  as  to  the  contents  of  the  writing,  and 
chaise  him  with  notice  thereof.*  Thus,  where  a  railroad 
entered  into  a  contract  which  stipulated  that  the  contractor 
should  not  underlet  any  part  of  the  work  without  the  writ- 
ten assent  upon  the  written  application  of  the  contractor,  a 
party  with  whom  a  sub-contract  has  been  made  has  no  lien ; 
and  although  the  specifications  were  delivered  to  the  sub- 
contractor, and  directions  were  given  to  him,  and  money 
paid  to  him,  these  do  not  dispense  with  the  written  assent.* 
When  by  express  agreement  a  contractor  in  a  building 
operation  has  waived  his  right  to  lien,  and  has  agreed  to  rely 

1  This  section  was  cited  with  ap-        *  Bo  wen  o.  Aubrey,  22  Cal.  666. 
Iirobation  in  McMorraj  v.  Brown,  91         '  Benedict  v.  Dan.  &  Nor.  R.  R.,  24 
U.  &  266.  Conn.  820. 
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on  personal  and  collateral  security  without  lien,  the  stipula- 
tion will  be  enforced.^  Where  a  mechanic,  before  commenc- 
ing work  upon  a  building  in  course  of  construction,  agreed 
with  the  owner  that  he  would  look  only  to  the  contractor 
for  his  pay,  he  thereby  waived  any  right  which  the  law  might 
otherwise  have  giveo  him,  to  a  lien  vpon  such  building.^ 
Again,  where  a  mechanic  about  to  erect  a  building  stipu- 
lates in  writing  with  the  owner  that  he  will  not  file  a  lien, 
and  the  owner,  to  secure  the  mechanic,  stipulates  that  he  will 
insure  the  building,  these  are  separAte  and  ii;idep6&dent  cpy- 
enanto,  and  the  mechanic  cannot  file  a  lien  because  Um  owner 
did  not  insure.^  But,  in  order  to  be  a  waiver  of  lien  by  con* 
tract,  it  should  appear  by  its  terms,  under  a  reasonable  con- 
struction, that  it  contemplated  that  under  no  cixcumstancen 
should  there  be  a  lien.  Thu^  wh^re  a  contract  stipnlated  that , 
the  contractor  '^  will  execute  and  deliver  a  release  from  me- 
chanics' liens«  all  the  said  thirty-eight  bouses  as  soon  as  they 
are  respectively  completed  and  ready  for  occ«ipancy»"  it  does 
not  provide  that  no  lien  shall  exist,  but  that  at  a  particula^r 
period,  —  that  is,  on  the  completion  of  each  separate  bouse,  — 
the  lien  shall  be  released,  and  therefore,  if  owner  failed,  and 
the  houses  were  never  completed,  the  mechanic  would  hav^ 
his  lien.^  Where  a  statute  gives  a  laborer  a  lien,  it  is  for 
the  party  opposing  it  to  show  that  he  has  knowingly  sur^^ 
rendered  or  waived  such  lien.* 

§  273.  Waiver  by  ImpUcation  and  Estoppel.  —  There  is  noth- 
ing in  the  cases  hostile  to  the  idea  that  the  lien  of  the  me- 
chanic may  also  be  extinguished  by  implication  arising  from 
the  conduct  of  the  parties.^  But  as  it  is  strictly  a  legal  lien, 
and  expressly  given  by  law,  it  ought  not  to  be  considered  as 
waived  or  released  except  by  plain  acts.^  What  constitutes 
a  waiver  must  be  determined  from  the  circumstances  of  each 
particular  case,^  it  being  essentially  a  question  of  intention ; 

1  Long  V.  Caifrey,  1  Luzerne  Leg.  '  McCabe  v.  McRea,  68  Me.  90. 

Reg.  Bep.  ISS.  •  Gorman  v.  Sagner,  22  Mo.  187. 

*  Murray  v.  Earle,  13  S.  C.  87.  ^  Hinchman  o.  Lybrand,  14  Serg.  & 

*  Long  V.  Caffrey,  98  Penn.  626.  B.  82. 

«  McLangfalin  v.  Reinhart,  64  Md.  8  Mima  v.  Macon,  8  Ga.  838 ;  Onmt 
77.  V.  Strong,  18  Wall.  (U.  8.)  628. 
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such  intention  implying  either  aH  actual  determination  of  the 
lien-holder  to  surrender  the  i^ight,  or  such  acts  on  his  part 
that  the  public  may  reasonably  suppose  he  had  waived  his 
security  of  lien,  in  which  latter  case  he  would  be  estopped 
from  afterwards  asserting  it.  If  a  party  having  a  lien  on 
land  induce  a  third  person  to  believe  that  he  does  not  look  to 
the  land  but  to  other  means  for  payment,  and  in  consequence 
thereof  the  latter  purchases  it,  he  will  be  estopped  from  set- 
ting up  his  right.*  There  can  be  no  question  that  it  is  well 
settled  in  equity  and  law,  that  when  a  party  wilfully  misrep- 
resents a  fact  to  another,  and  on  the  strength  of  such  false 
representation  he  is  induced  to  alter  his  position,  the  former 
is  precluded  from  setting  up  that  the  representation  was  not 
true.  Thus  where  the  holder  of  a  mechanics'  lien  was  pres- 
ent at  a  sale,  and  stated  that  there  was  no  incumbrance  upon 
the  estate,  and  advised  a  party  to  buy  it,  who  relying  on  the 
statement  became  the  purchaser,  the  former  cannot  set  up 
his  lien,  and  the  latter  will  be  entitled  in  equity  to  an  in- 
junction to  restrain  him  from  enforcing  it.*  Where  me- 
chanics made  a  settlement  with  an  owner  and  accepted  notes 
which  they  assigned  to  third  parties,  and  also  a  warranty  deed 
of  certain  real  esitate  in  excess  of  the  lien,  and  for  the  excess 
gave  in  return  their  tiotes  to  the  owner,  during  all  of  which 
time  the  mechanics  knew  the  owner  was  negotiating  for  a  loan 
on  the  buildings  and  made  no  objection,  it  was  held  that  the 
mechanics  by  their  conduct  were  estopped  from  insisting  that 
the  lien  of  the  loaner  was  subordinate  to  their  lien.*  So,  if 
judgment  creditors  assent  to  a  deed  of  trust  made  by  their 
debtors,  assigning  real  and  personal  property  for  their  pay- 
ment, according  to  their  legal  priorities,  and  by  their  conduct 
induce  third  parties  to  purchase  such  estate  then  bound  by 
their  judgments,  and  to  believe  that  they  will  look  to  the 
trustees,  and  not  to  their  liens,  for  payment  of  their  claims, 
such  conduct  will  furnish  the  purchasers  a  valid,  equitable 
defence  against  the  enforcement  of  the  judgment  liens  by  a 

^  Scott  0.  Orbison,  21  Ark.  202.  t  McGfaw  v,  Bay^,  96  lH.  147. 

s  Hinehlej  v.  Greanj,  118  MaM. 
60& 
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resale  under  execution.^  A  mechanic,  also,  who  unites  in  a 
conveyance  of  premises  subject  to  his  lien  to  a  .purchaser 
waives  his  right  thereto.^  An  agreement  never  to  enforce  a 
lien  releases  the  same ;  but  if  for  a  specified  time  only,  it  will 
not.^  A  party  going  security  for  a  contractor  that  no  liens 
shall  accrue  against  a  building  cannot  himself  file  a  lien  for 
materials  furnished  the  contractor.  But  if  the  surety  was 
discharged  of  his  obligation,  his  right  would  revive.^  So 
where  a  party  has  a  right  of  lien  on  a  fund,  and  accepts  an 
order  to  pay  the  money  or  a  portion  to  some  one  else,  it  is  a 
waiver  of  his  lien  pro  tanto  in  favor  of  the  acceptance.* 

§  273  a.  InatanoMof  no  Estoppal.  —  Where  a  sub-contractor 
was  present  at  a  settlement  between  the  owner  and  con- 
tractor, as  to  the  sum  due  for  the  erection  of  a  house  and  for 
extra  work,  at  which  time  the  owner  accepted  an  order  of 
the  contractor  for  the  balance  due  in  favor  of  a  third  person, 
but  the  former  did  not  say  or  do  anything  that  could  have 
led  the  owner  to  believe  he  was  paid  or  had  released  him,  it 
was  held  that  he  was  not  estopped  from  enforcing  his  lien 
against  the  owner,  from  the  mere  fact  of  his  being  present 
at  the  settlement.^  A  sub-contractor  is  not  estopped  by 
reason  of  the  fact  that  the  owner  was  induced  to  employ  a 
certain  contractor  on  his  representation  that  he  was  respon- 
sible, and  that  he  would  be  responsible  that  the  contractor 
would  so  perform  his  contract  that  no  liens  would  be  filed, 
such  agreement  being  void,  not  being,  under  the  statute,  in 
writing,  and  there  being  nothing  in  it  that  operated  by  way 
of  estoppel.^  Where  a  sub-contractor  had  a  lien  against  the 
owner,  the  latter  answered  that  the  sub-contractor  assisted 
the  contractor  to  dispose  of  his  property,  subject  to  execution, 
well  knowing  that,  prior  to  the  recording  of  the  notice  of 
lien,  the  defendant  had  paid  the  contractor  in  full.  It  was 
held  on  demurrer  that  the  plaintiff's  right  to  a  lien  was  stat- 

1  Doub  V.  Barnes,  4  GiU  (Mid.),  1.  *  Tiernan  o.  Jackson,  5  Pet.  (U.  S.) 

3  Alexander  v.  Slavens,  7  B.  Mon.  680. 

(Ky.)  366.  •  Hayighorst  v.  Liodberg,  67   lU. 

*  Chambers  v.  McDowell^  4  Ga.  186.  468. 

*  Trustees  Ger.  Ldth.  Ch.  v.  Heise,  ''  Abham  v.  Boyd,  7  Daly  (N.  T.)» 
44  Md.  465.  80. 
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utory,  and  the  answer  insuflScient.^  A.  advanced  money  to 
B.  to  enable  B.  to  improve  certain  land,  taking  a  deed  of 
trust  on  the  land,  and  a  bond  from  C.  the  contractor,  with  D, 
as  surety,  that  the  buildings  to  be  erected  should  be  de- 
livered to  6;  free  from  mechanics'  liens.  D.  subsequently  filed 
a  lien  for  materials  delivered  to  C.  for  the  builders.  It  was 
held,  that  D.  was  not  estopped  by  the  bond  from  filing  his 
lien,  that  if  A.  lost  any  part  of  his  money  by  reason  of  such 
lien  being  filed,  the  damage  so  sustained  might  be  set  up  as 
a  counter-claim.  It  seems,  also,  that  if  D.  was  about  to  en- 
force a  lien,  which  endangered  A.'s  debt,  A  might  enjoin  its 
collection  till  his  debt  was  paid.^  A  mechanic  who  has  a 
prior  lien  does  not  lose  it  by  being  made  a  party  defendant 
to  a  foreclosure  suit  of  mortgage,  where  the  bill  did  not  ask 
to  ascertain  the  amount  of  his  claim  or  have  it  paid  out  of 
the  proceeds,  and  no  such  provision  was  contained  in  the 
judgment,  that  the  lien  was  not  affected  by  the  judgment ; 
and  an  appearance  by  the  lienor  and  waiver  of  service  of 
papers,  ^^  except  notice  of  sale  and  application  for  surplus 
moneys,"  was  not  a  consent  to  come  in  subsequent  to  the 
mortgage,  nor  did  it  operate  as  an  estoppel  against  any  claim 
upon  the  premises  by  virtue  of  the  lien,  in  the  absence  of 
proof  that  the  premises  were,  with  his  knowledge  and  acqui- 
escence, sold  clear  of  the  lien.' 

§  274.  Aooaptanoa  of  Bond  with  Warrant   of  Attorney  no 

Waiver. —  In  the  absence  of  expressed  intention,  certain  acts 
having  usually  been  found  in  point  of  experience  to  indicate 
and  accompany  an  actual  intention  of  waiver,  it  has  been,  on 
the  strength  of  this  presumption,  adopted  as  a  general  rule 
that  the  acceptance  of  a  higher  security  than  the  creditor  had 
before  is  an  extinguishment  of  the  first  debt ;  thus  if  a  credi- 
tor by  simple  contract  accept  an  obligation,  this  is  an  extin- 
guishment of  the  simple-contract  debt ;  but  the  acceptance  of 
a  security  of  an  inferior  nature,  or  of  a  security  of  equal  de- 
gree, does  not  extinguish  the  first  debt,  —  as,  in  the  one  case, 

1  Andif  V.  Dayif,  63  Ind.  17 ;  Me^        *  Hartman  v.  Benny,  66  Mo.  487. 
ritt  V.  PetnoD,  68  Ind.  886.  '  Emigrant  Ind.  &  Bk.  v.  Goldman,  A 

76  N.  Y.  127. 
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if  a  bond  be  given  in  satisfttdtion  of  a  judgment,  and,  in  the 
Other,  #here  an  obligee  has^  a  second  bond  given  to  him  for 
the  fii^t  debt.  A  judgment  is  a  seofurity  of  a  higher  nature 
than  a  bond ;  and  if  a  bond  creditor  obtain  a  judgment  on 
ihe  bond,  he  cannot  afterguards  bring  an  action  on  the  bond^ 
In  every  instance  where  the  law  workA  an  extinguishment^ 
the  creditor  has  gained  a  higher  seeuritj ;  the  thing  substi- 
tuted is  more  beneficial  to  the  creditor  than  the  thing  origin 
nallj  contracted  for^  Now,  the  debts  of  the  mechanic  ot^ 
material^mam  werd  originally  shnple-oont^act  debts,  btit,  tot 
the  security  of  these  debts^  the  act  has  created  a  lien  on  the 
building ;  so  that  the  security  which  the  creditors  have  itk 
relation  to  the  safety  of  the  debts  ranks  with  that  of  a  judg- 
ment or  mortgage.  Therefore  the  aoceptafiee  of  a  bond  and 
warrant  of  attorney,  and  the  entering  judgment  on  the  bond, 
is  not  a  waiver  or  extinguishment  of  a  mechanics^  lien.'  So, 
whenever  the  scope  of  the  mechanics'  lien  is  only  a  collateral 
security,  the  claimant  having  ako  a  Concurrent  remedy  by- 
personal  action^  the  taking  of  a  bond  with  warrant  of  attor- 
ney  to  confess  judgment,  and  judgment  is  eonfessed  thereon^ 
does  not  extinguish  the  lien.' 

§  27&.  Oeneral  Rale  at  tCf  Waiver  by  Aooeptanoe  of  Promliaory' 
Nete.  —  There  is  considerable  diversity  among  the  decisions 
of  the  several  States  as  to  how  far  the  ftiere  acceptance  by  the^ 
mechanic  Of  a  promissory  note  from  thie  owner  is  an  extin- 
guishment of  bis  lieD^  By  the  general  rule  of  law,  the  taking 
a  negotiable  promissory  note  or  draft  of  the  debtor^  on  account 
of  a  prc'^existing  debt,  is  not  payment  or  discharge  of  sneh 
indebtedness.^  If  the  instrument  taken  be  payable  on  de^ 
mand,  it  does  not  affect  the  original  debt,  the  party  being  at 
liberty  to  sue  at  any  time  therefor,  and  is  only  required  to 
deliver  up  the  note  before  judgment.  If  payable  at  a  future 
day,  the  right  to  sue  for  the  Original  debt  is  suspended  until 
the  maturity  cft  the  note.  It  operates  only  as  an  agreement 
not  to  sue  until  default  be  made  in  its  payment.    The  taking 

A  The  oate  of  John  Tbompsoit,  2  *  OfUa  v.  MeFte,  2  Miles  (Peon.), 
Browne    (Penn.),  297;    Schanck    v.    214. 

ArrowBmlth,  1  Stockt  (N.  J.)  Sli.  *  Grant  v.  Strong,  18  Wall.  (U.  8.) 
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of  the  insirtiment  on  account  of  tite  debt  operates  as  condi- 
tional payment,  and  the  understanding  of  the  parties  is  deemed 
to  be,  that,  if  paid,  it  shall  discharge  the  original  debt,  and 
not  otherwise.  This  is  the  resolt  in  the  absence  of  any  agree- 
ment of  the  parties  to  the  contrary.  If  so  agreed  by  them,  it 
may  and  will  operate  as  absolute  payment,  and  the  original 
debt  will  thereby  be  absolutely  discharged ;  and  this,  although 
a  statute  provides  that  the  taking  of  a  promissory  note,  &c., 
shall  not  be  deemed  to  waive  the  right  to  prosecute  the  lien.^ 
Bat  clear  proof  of  the  intent  of  the  parties  to  that  effect  will 
be  necessary,  in  such  case,  to  make  the  paper  final  payment  of 
the  contract,  so  as  to  discharge  the  lien  against  the  property 
6f  the  promisor.  These  propositions  have  been  established  by 
a  series  of  decisions,  almost  unbroken  in  England  from  the 
days  of  Lord  Holt.  The  same  presumptions  prevail  in  the 
great  commercial  States  of  Kfew  York,  Pennsylvania,  and  the 
West,  and  generally  throughout  the  country.  But  in  Massa- 
chusetts, Maine,  Vermont  and  Indiana,-  it  has  been  held  that 
the  taking  of  a  negotiable  instrument  on  account  of  a  pre- 
existing debt  is  primd  facie  evidence  of  a  discharge  of  that 
debt.  It,  however,  is  not  conclusive  evidence,  and  the  pre- 
sumption arising  from  that  fact  is  open  to  be  rebutted  by 
other  evidence.  Upon  questions  of  commercial  law,  it  is  of 
great  importance  that  the  process  of  universal  assimilation 
should  be  carried  as  far  as  possible.' 

§  276.  When  Acceptance  of  Note  is  no  Waiver.^ —  Accord- 
ingly, in  those  States  where  the  common-law  rule  prevails,  a 
note,  unless  it  is  taken  in  payment  absolutely,  will  not  dis- 
charge a  mechanics'  lien.  It  serves  but  to  liquidate  the  de- 
mand^  and  leaves  the  party  to  seek  his  satisfaction  upon  the 
original  conti-act.  The  law  is  the  same  in  case  of  lien  as  in 
any  other.  For,  where  a  note  has  been  taken,  an  action  may 
afterwards  be  brought  on  the  original  consideration,  and  the 
note  be  used  merely  to  show  the  amount  at  which  the  debt 

1  McCoy  V.  Quick,  80  Wis.  521.  Sloan,  50  Ind.  1S2 ;  Schneider  v.  Kelt- 

>  Sweet   V.   Jameg,   2  H.  I.   270 ;  hoEL,  Id.  568. 

Wheeler  v.   Schroeder,  4  R.  I.  883;  *  This  section  was  cited  with  ap- 

Chapin  V.  Persse,  80  Conn.  461 ;  Hop-  probation  in  Pope  v,  Qraham,  44  Tez. 

kins  V,  Forrester,  89  Conn.  851 ;  Hill  o.  190. 
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has  been  liquidated.^  Again,  the  mere  giving  of  a  note 
for  material  furnished  for  a  building,  does  not  destroy  the 
lien  which  the  person  furnishing  the  materials  would  have 
had,  had  the  note  not  been  given.  So  long  as  the  note  re- 
mains in  the  hands  of  the  pei*son  furnishing  the  articles,  it  is 
a  mere  adjustment  of  the  amount  due,  and  a  written  instead 
of  a  verbal  promise  to  pay  it.^  In  another  case,  a  promissory 
note  given  by  sub-contractors  to  the  material-man  for  the 
price  of  the  materials  is  evidence  of  the  price  of  the  mate- 
rials procured,  and  does  not  of  itself  bar  a  recovery  against 
the  building.^  Another  court  regarded  the  taking  of  a 
promissory  note  as  an  additional  security,  and  cumulative, 
and  not  waiving  any  statutory  lien.^  The  same  was  held 
in  lowa,^  in  Texas,^  and  in  Kentucky,  in  which  latter  State 
it  was  said :  The  taking  of  the  note  has  no  other  effect 
upon  the  lien  than  to  suspend  its  enforcement  until  the 
credit  given  in  the  note  has  expired.  It  is  but  the  personal 
obligation  of  the  debtor,  evidenced  in  a  form  more  convenient 
and  useful  to  the  creditor  than  the  original  simple  contract.^ 
A  bill  of  exchange  or  other  negotiable  instrument  is  governed 
by  the  same  rules,  and  does  not  destroy  the  lien,  unless  ex- 
pressly received  as  payment.®  A  renewal  of  the  instrument 
will  have  no  other  effect  than  the  original.  As  where  the 
payee  of  a  note  surrenders  it  to  the  maker,  taking  his  note 
for  the  amount  due  at  a  future  dav,  it  is  a  renewal  of  the  note 
and  a  continuation  of  the  same  debt,  and  does  not  effect  an 
extinguishment  of  the  lien  pertaining  to  that  debt.^  So,  if  the 
lien  be  declared  to  be  "  in  the  nature  of  a  mortgage,"  the  re- 
newal of  a  note  secured  by  mortgage  is  no  discharge  of  the 
mortgage.^^  So,  taking  notes  from  a  lessee  for  the  amount 
due  a  mechanic,  on  which  judgment  was  recovered,  did  not 

1  Van  Court  r.  Bushnell,  21  lU.  624 ;  «  Pope  r.  Graham,  44  Tex.  196. 

Brady  r.  Anderson,  24  HI  110;  Logan  ^  Graham  v.  Holt,  4  B.  Mon.  (Ky.) 

V.  Attix,  7  Iowa,  77 ;  Laviolette  v.  Red-  61 ;    Lariolette    v.    Bedding,  Id.    81 ; 

ding,  4  B.  Mon.  (Ky.)  81.  Finch  v.  Redding,  Id.  87. 

3  Milwain  v,  Sanford.  3  Minn.  140.  >  Carter  v,  Townsend,  1  Cliff.  1. 

>  Odd  Fellows'  HaU  v,  Masser,  24  «  Muir  v.  Cross,  10  B.  Mon.  (Ky.) 

Penn.  607.  277. 

«  Butts  V,  CuthberUon,  6  Ga.  166.  ^o  Montandon  v.  Deas,  14  Ala.  s.  s. 

B  Greene  v.  Ely,  2  Greene  (Iowa),  38. 
608. 
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relieve  the  lien.^  Bringing  a  personal  action  and  obtaining 
judgment  thereon  do  not  bar  a  mechanic  or  material-man  from 
filing  a  lien  for  the  same  subject  matter,  issuing  a  scire  facias 
thereon,  and  pressing  the  same  to  judgment  and  execution.^ 

§  277.  Note  to  be  prodaoed  at  Trial,  &o.  —  One  of  the  prin- 
cipal reasons  assigned  for  the  rule  adopted  in  Massachusetts, 
that,  in  the  absence  of  any  circumstances  to  indicate  a  con- 
trary intention  of  the  parties,  a  bill  or  note  is  to  be  presumed 
to  have  been  given  and  received  in  satisfaction  and  discharge 
of  a  pre-existing  debt,  is,  that  if  an  action  may  be  main- 
tained for  the  original  debt,  the  debtor  may  also  be  sued  by 
an  innocent  indorsee  of  the  bill  or  note,  and  thus  be  com- 
pelled to  pay  the  debt  a  second  time.  That  diflBculty  is 
obviated  at  common  law,  and  in  all  the  other  States  where 
the  common  rule  prevails,  by  requiring  the  bill  or  note  to  be 
produced  at  the  trial,  so  that  it  may  be  cancelled  when  the 
judgment  is  rendered,  on  the  original  contract ;  ^  or  its  ab- 
sence satisfactorily  accounted  for.*.  The  fact  that  a  party, 
seeking  to  enforce  a  lien,  took  the  note  of  the  person  for 
whom  the  work  was  done,  for  the  work,  and  traded  it  off, 
and  the  note  was  not  produced  on  the  trial,  and  offered  to  be 
surrendered,  nor  any  excuse  shown  for  its  non-production, 
would  waiTant  a  judgment  for  the  defendant.^  The  produc- 
tion of  the  note  alone  will  not  in  all  cases  be  sufficient.  The 
owner  must  be  secured  against  all  the  consequences  flowing 
from  his  having  given  his  note,  before  the  action  will  be 
maintainable  by  the  mechanic.  Thus,  in  a  proceeding  by 
a  laborer  or  material-man  to  enforce  a  lien,  it  appeared  that 
the  claimant,  having  received  the  note  of  the  contractor  for 
the  amount  of  his  claim,  had  indorsed  and  transferred  the 
note,  receiving  from  the  indorsee  the  amount  thereof,  and 
that  such  indorsee  had  recovered  thereon  a  judgment  against 
the  contractor,  which  remained  unsatisfied  and  in  full  force, 
the  claimant  could  not  recover,  without  proving  that  he  had, 

1  Fisher  v.  Hush,  71  Penn.  40.  Morrison  v.  The  Laura,  40  Mo.  260 ; 

*  Powell  V.  Manaf.  Co.,  1  Luzerne  Green  v.  Fox,  7  Allen  (Mass.),  85. 
Leg.  Reg.  Rep.  92.  «  st.  B.  Charlotte  v.  Lumm,  9  Ma 

*  Carter  v.  Townsend,  1  Oiff.  1 ;  68. 

»  Clement  v,  Newton,  78  lU.  427. 
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by  payment  to  the  iadorsee  of  otherwise,  become  reinvested 
with  the  title  to  the  debt.  The  mere  production  of  the  note 
at  the  trial,  and  ofiFering  to  give  it  np  to  be  cancelled,  waa 
not  sufficient.  Under  sach  circamstances,  the  plaintiff  most 
produce  evidence  which  will  furnish  to  the  contractor  an  as- 
surance that  payment  to  the  claimant,  in  satisfaction  of  the 
lien,  would  be  a  protection  to  him  against  the  apparent  title 
of  the  judgment  creditor  to  collect  the  same  debt  by  means 
of  the  judgment^  Although,  in  another  mechanics^  lien 
suit,  the  plaintiff  declared  upon  an  account  for  lumber, 
filing  an  itemized  copy  with  the  petition,  but  stated  that 
defendant's  wife  closed  the  account  by  a  note  for  the 
Amount,  "herewith  filed."  The  note  was  not  filed,  and 
defendant,  without  answering,  filed  a  motion  for  an  order  on 
plaintiff  to  file  the  note ;  it  was  held  that  the  note,  not  being 
the  foundation  of  the  action,  need  not  have  been  named  in 
it,  and  the  motion  was  frivolous.' 

§  278.  Bffeot  of  Negotiation  of  the  Hote.  —  tt  has  been  urged 
that  although  the  acceptance  of  negotiable  paper  is  not  a 
waiver  of  the  lien,  yet  a  negotiation  of  it  operates  as  an 
eztingaishment.  This  argument  has  not  been  generally 
assented  to.  On  the  contrary,  it  has  been  almost  univer* 
sally  held  that  the  negotiation  produces  no  other  effect  than 
to  suspend  the  right  of  the  mechanic  to  sne,  until  the  instrn-' 
ment  is  returned  to  him  unpaid,  but  not  the  right  to  file  the 
notice  of  lien ;  ^  or,  in  other  words,  taking  notes  for  a  lien 
claim,  and  indorsing  them,  is  no  abandonment  of  the  lien 
security  ;  and  if  the  notes  be  hot  paid  at  maturity,  the  claim- 
ant may  enforce  his  lien  in  the  same  manner  as  if  the  noteit 
had  never  been  given.*  In  another  case  it  was  said  that  the 
taking  of  the  debtor's  note  is  Hot  necessarily,  and  without  re- 
gard to  the  intention  of  the  creditor  as  to  the  ultimate  effect 
upon  the  liability  of  the  debtor,  a  payment  of  the  debt  or 
waiver  of  the  lien.     If  such  is  the  intention,  or  if  the  actual 


1  teat  V.  Chrystle,  d  Abb.  Pr.  100;  ton  v.  Angtin,  12  Cttoh.  (Mm*.)  889; 

8.  c.  2  E.  D.  Smith,  621.  Teaz  v.  Chrystle,  2  Abb.  Pr.  (N.  T. )  100. 

3  Hill  V.  Meyer,  47  Mo.  685.  *  Edwardf  v.  Derricksoo,  4  Datch. 

s  8weet  v.  James,  2  S<  L  870 ;  Mo^  (N.  J.)  80. 
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effeiet  qI  ^oforcyig  the  lien  after  the  taking  tha  note  would 
be  to  s»bj^t  t^e  4ehtor  tQ  a  double  liabilUj,  it  is  a  waiver, 
ptherwise  not*  The  note  being  taken  for  the  aeoommodation 
of  the  debtor,  who  is  in  default  and  unable  to  paf,  and  with 
the  understanding  that  it  is  to  be  a^otiated ;  tlie  act  of  nego^ 
tiating  the  same  adds  no  force  :to  the  act  of  taking  it,  nor 
would  the  further  jact  .of  proceeding  to  judgment  thei'eon  by 
the  holder.  But  in  either  case,  the  lien  creditor,  before  he 
can  have  hi$  docree,  muat  be  in  control  of  the  note  or  judg^ 
ment,  and  oSer  to  surrender  or  cancel  the  same.^  The  mere 
transfer  of  a  promissory  note  is  no  waiver  of  the  lien,  unless 
it  was  taken  in  payment  of  the  account.^  The  receipt  by  the 
lien  creditor  of  the  promissory  notes  of  the  ownei*,  and  pass- 
ing them  away  to  other  paities,  does  not  extinguish  the  lien.' 
The  subject  was  elaborately  considered  in  a  case  where  the 
statute  expressly  declared  the  takix^  of  additional  security 
to  be  an  extinguishment  of  the  lien :  What,  it  was  said,  is  to 
be  the  effect  of  the  assignment  of  the  note  for  value  received 
by  the  payee,  under  his  responsibility  as  assignor,  and  his  re- 
gaining the  note  by  refunding  the  consideration  received  for 
it,  either  before  or  after  it  becomes  due,  but  while  it  is  still 
unpaid  by  the  maker  ?  Surely  it  would  be  a  perversion  of 
the  statute  and  of  the  transaction  itself  to  say  that  this 
responsibility  of  the  assignor  is  such  security  as  destroys 
the  lien,  or  that  his  payment  to  his  assignee  in  obedience  to 
that  responsibility  should  have  that  effect.  The  responsi- 
bility of  the  assignor  does  indeed  afford  to  the  assignee  a 
security  for  his  reimbursement  in  addition  to  that  which  the 
obligation  of  the  maker  affords,  but  it  is  a  security  that  does 
not  come  in  aid  of  the  obligor  himself  nor  of  his  indebted- 
ness. The  ^curlty  which  will  prevent  or  destroy  the  lien 
must  be  a  security  which  is  intended  to  come  in  place  of  the 
lien  and  to  secure  payment  for  the  materials.  It  is  not  such 
security  as  the  creditor  himself  may  furnish,  in  order  to  en-  * 
able  him  to  realize  at  once,  by  negotiating  the  note  of  his 

^  Bayard  v.  McGraw,  1  Bradw.  (111.)        '  Smith  v,  Johnson,  2  MacArthur 
184.  (D.  C),  481. 

«  Rush  V.  Fiiher,  8  PhUa.  44.  j 
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debtor,  the  price  of  hia  materials.  It  vas  contended,  how- 
ever, that  the  statute  gives  the  lien  to  the  mechanics  and 
mat«riaI-meD  only,  and  that  it  was  destroyed  by  the  assign- 
ment of  the  note  for  the  debt  which  it  was  intended  to 
secure.  This  is  not  a  legitimate  conclusion  from  the  prem- 
ises stated,  nor  from  the  additional  fact  that  the  statute 
provides  only  for  the  enforcement  of  the  lien  by  those 
persons  to  whom  it  is  given.  The  question  is  not  to  whom 
the  lien  belongs,  or  by  whom  it  may  be  asserted  in  case  the 
debt  be  assigned,  but  whether  it  is  thereby  destroyed.  It  is 
immaterial  whether  it  passes  wholly  to  the  assignee,  so  that 
he  may  enforce  it  without  even  making  the  original  creditor 
a  party,  which,  however,  should  not  be  allowed  ;  or  whether 
a  beneficial  interest  in  it  passes,  to  be  enforced  in  the  name 
or  with  the  assent  of  the  original  creditor  as  a  party ;  or 
whether  it  remains  wholly  in  the  original  party,  who  still 
continnes  responsible  for  the  debt,  and  is  to  be  enforced  only 
when,  by  again  becoming  the  holder  of  the  note,  he  is  again 
the  creditor.  Were  it  conceded  that,  in  consequence  of  tlie 
particular  mode  pointed  out  for  its  enforcement,  it  does  not, 
as  other  express  liens  do,  pass  absolutely  to  the  assignee  of 
the  debt,  it  would  be  depriving  the  statute  of  the  beneiicial 
operation  it  was  intended  to  have,  to  give  it  such  construc- 
tion as  would  prevent  the  mechanic  from  using,  according  to 
the  exigencies  of  his  business,  the  debt,  for  the  security  of 
which  the  lien  is  given,  but  st  the  peril  of  losing  the  secu- 
rity.' But  in  Iowa  it  was  considered  that  although  the 
acceptance  of  a  note  was  not  a  waiver  of  the  lien,  yet  if 
such  note  should  be  actually  negotiated  the  lien  would  be 
lost.'  A  mere  attempt  to  negotiate  it  would  not  have  such 
effect ;  as  where  the  payee  was  entitled  to  a  mechanics'  lien, 
and  a  promissory  note  had  been  given  in  settlement,  the  me- 
chanic did  not  waive  or  forfeit  his  lien  by  indorsing  it,  and 
leaving  it  for  a  time  with  a  third  party  as  collateral  or  other- 
wise, unless  it  appeared  that  be  actually  transferred  all  right 
to  the  note.' 

I  Qntham  r.  Holt,  4  B.  Mod.  (Ky.)         *  Scott  v.  Wird,  4  Io»»,  112. 
01  :   Finch  v.  Redding,  I<t.  S8;   Moi-         ■  Hftwley  ».  Warde,  Id.  86. 
ridoD  V.  The  Lwm,  4  Mo.  S60. 
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§  279.  Acoaptano6  off  Note  of  or  Indoraement  of  l!liird  Person, 
when  a  Waiver.  —  There  is  some  contrariety  of  opinion  as  to 
how  far  the  acceptance  by  the  mechanic  of  independent 
security  for  the  payment  of  the  debt  is  a  waiver,  by  implica- 
tion, of  the  lien.  Some  courts  regard  such  security  as  abso- 
lute extinguishment,  when  unexplained  by  evidence  of  the 
actual  intention  of  the  parties,  in  analogy  to  the  waiver  of  a 
vendor's  lien  under  similar  circumstances ;  while  others  hold 
these  securities  to  be  primd  facie  only  collateral,  and  not  in 
any  sense  payment.  With  the  former,  the  taking  of  other 
security,  either  on  property  or  that  of  individuals  not  parties 
to  the  transaction,  will  have  the  effect  to  discharge  premises 
from  the  lien.^  As  where  the  payee  or  his  assignee  surren- 
ders the  subsisting  note,  and  takes  another  not  executed  by 
the  original  maker,  but  payable  to  him  by  a  stranger  and 
assigned  to  him  by  his  creditor,  there  is  no  renewal  or  con- 
tinuation of  the  original  debt,  but  an  extinguishment  of  it, 
and  the  lien  pertaining  to  it  is  lost.  It  is  a  new  debt,  and  the 
remedy  of  the  assignee  against  the  assignor  is  the  only  one, 
in  case  of  the  insolvency  of  the  debtor.^  So  if  the  note  of  a 
firm  be  taken  in  satisfaction  of  a  claim  for  work  and  materials 
furnished  to  one  of  the  partners,  and  though  the  settlement 
is  made  in  accordance  with  the  usual  mode  of  doing  business 
between  the  parties,  a  mechanics'  lien  cannot  afterwards  be 
sustained  for  the  same  against  hcmd  fde  purchasers.^  Or, 
where  E.  and  D.,  partners,  were  indebted  to  H.  and  E.  for 
labor  and  materials  which  might  be  a  lien  upon  their  build- 
ings, and  H.  and  £.  discharged  the  debt  against  £.  and  D., 
and  took  the  note  of  D.  in  satisfaction,  the  lien,  if  any  existed, 
was  lost.^  One  of  the  members  of  a  firm  owned  a  lot,  and  he 
purchased  lumber  to  improve  it,  and  the  firm's  note  was  given 
in  payment,  —  that  is  such  additional  security  as  to  discharge 
the  lien.  But  if  the  firm  had  oi*dered  the  lumber  to  be  placed 
on  the  premises,  and  it  was  used  in  the  improvement  of  the 


1  Brady  o.  Anderson,  24  VX.  110.  <  Benneson  o.  Thayer,  23  111.  874. 

*  Muir  V.  CroMy  10  B.  Mod.  (Ky.)        <  Dutton  v.  N.  £.  Mut  Fire  Ins. 
277.  Co.,  29  N.  H.  158. 
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same,  and  the  firm  afterwards  gaye  their  note  for  the  amojoiit, 
it  would  not  thus  operate.^ 

§  279  a.  Wliea  not  a  Waiver.  —  The  Ueo  of  a  eub-oontnactor^ 
as  against  the  owner,  is  iK>t  impaired  by  taking  security  from 
some  other  party,  unless  it  is  expresdy  agreed  til^at  the  secu- 
rity shall  operate  as  payment.  Thus,  where  a  contract  ppo- 
yided  that  the  contractor  agreed  *'  to  pa}'^  *'  for  such  work  a9 
jEollows :  give  his  notes,  payable  at  bank  in  two  months  after 
completion  of  said  work*  This  is  not  an  espress  agreement 
to  take  the  notes  in  satisfaction  of  the  debt.  The  word 
^^  pay,"  means  liquidation  and  not  satisfaction.^  Acceptance 
of  notes,  though  taken  in  the  name  of  a  third  parity^  if  the 
mechanic  subsequently  becomes  the  owner  of  them,  does  not 
prevent  him  from  filing  his  liea.^  The  acceptance  by  the 
owner  of  a  building,  of  an  order  drawn  on  him  by  the  con* 
tractor  in  favor  of  a  sub-contractor,  unless  received  by  such 
sub-icontractor  as  absolute  payment*  is  not  a  discharge  of 
his  lien  on  the  building.^  A  lien  is  not  discharged  by 
the  fact  that  the  person  having  the  lien  takes  from  the 
owner  the  negotiable  notes  of  a  third  party  payable  to 
himself  (the  lien-holder),  he  giving  at  the  time  he  took 
them  a  receipt  containing  the  provision  that  the  notes  should 
not  be  regarded  as  a  payment  of  the  bill,  unless  paid* 
Nor  does  the  person  taking  such  notes  convert  them  to  his 
own  use,  so  as  to  make  them  an  absolute  instead  of  a  con- 
ditional payment,  by  agreeing  with  the  makers  to  compromise 
them  for  a  less  sum  than  the  amount  due  thereon,  upon  a  con- 
dition which  has  not  happened,  even  though  the  notes  had 
been  indorsed  to  a  third  party  to  hold  until  the  condition  was 
performed.^  Nor  will  the  receiving  of  an  assignment  of  an 
insurance  policy,  without  evidence  that  he  received  it  with 
such  intention,  operate  as  a  release  or  waiver  of  his  lien.^  So, 
taking  the  note  of  debtors  in  their  partnership  name  indorsed 
by  some  of  them  individuallyt  does  noit  waive  the  lien,  as  no 

1  Cro0ke7  i;.  Corey,  48  HI.  442.  «  Meekg  v.  Sims.  84  HI.  422. 

^  Tiley  v.  Thousand  Island  Hotel        >  Prentiss  v.  Garland,  67  ICe.  346 ; 

Co.,  16  N.  Y.  Supreme  Ct.  428.  Cronby  v.  Redman,  70  Me.  66. 
«  Bashor  v.  Nordyke,  26  Kan.  222.  «  Clark  v.  Moore,  64  ni.  27^ 
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one  was  bound  as  indorser,  except  those  who  were  bound  as 
makers,  who  owed  the  claim,  and  no  additional  security  was 
thereby  acquired.*  So  when  the  notes  of  a  third  person  are 
given  expressly  as  collateral  security,  in  accordance  with  the 
original  contract  of  the  parties,^  or  there  is  a  mere  promise 
by  a  subsequent  purchaser  of  property  subject  to  a  mechanics* 
lien,  in  consideration  of  forbearance,  to  pay  the  demand  se- 
cured by  the  lien,  it  is  not  discharged.^  Neither  does  the 
fact  that  interest  was  to  be  added  to  the  note,  as  in  other 
contracts.*  But  whether  the  note  of  such  third  person  be  an 
extinguishment  of  the  lien  or  not,  if  the  note  be  not  collected 
for  want  of  proper  diligence  on  the  part  of  the  holder,  the  loss 
must  fall  upon  him  who  was  guilty  of  laches  resulting  in  its 
non-collection.* 

§  279  &.  Statutory  ProviBioiu  aji  to  CoUateral  Seourity. — 
Some  States  have  endeavored  to  settle  by  legislative  enact- 
ment the  question  of  waiver  of  lien  where  collateral  security 
has  been  taken.^  Thus  in  Iowa,  where  a  statute  provides 
that ''  no  person  is  entitled  to  a  mechanic's  lien  who  takes 
collateral  security  in  the  same  contract,''  the  acceptance  of  a 
promissory  note  is  not  a  waiver,  unless  such  is  the  agreement, 
nor  is  the  taking  of  a  mortgage  from  the  debtor  on  the  same 
property ;  nor  will  an  action  to  foreclose  the  mortgage  be  con- 
sidered such,  basing  the  claim  on  the  account  for  materials 
furnished.'  So  where  a  party  loses  his  lien  by  taking  collat- 
eral security,  and  a  contract  for  work  upon  a  railroad  recited 
**  that  all  the  money  for  the  work  should  be  paid  by  the  cit- 
izens of  D."  it  was  held  that  this  did  not  constitute  the  con- 
tractor the  holder  of  collateral  security.®  In  another  case 
under  the  same  statute  it  was  said,  although  a  mechanic  may 
forfeit  this  right  by  the  taking  of  collateral  security,  such 
security  may  be  surrendered  and  the  lien,  by  agreement  of 
the  parties,  restored;  and  when  so  restored  it  becomes  as 

1  Millikin  v,  Armstrong,  17  Ind.  466.  ^  Pack  p.  Carder,  4  Bush  (Ky.),  121. 

^  Montandon  v.  Beas,  14  Ala.  n.  a.  *  Kentackj. 

88.  7  GUcrest  d.  Gottachalk,  89  Iowa, 

*  MerTin  v.  Sherman,  9  Iowa,  381.  811. 

^  Wheeler  v.  Schroeder,  4  R.  1. 888 ;  >  Delaware  v.  Davenport,  46  Iowa, 

BaUey  v.  Hall,  11  Wis.  289.  406. 
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valid  between  the  parties,  or  those  subsequently  acquiring 
rights,  as  though  no  security  had  been  taken.^  To  the  same 
effect,  though  a  statute  provided  ^*  that  none  of  the  persons 
named  shall  have  a  lien,  if  they  shall  have  taken  security,** 
the  taking  of  a  bill  of  exchange  by  4  lumbelman  on  which  no 
one  became  liable  except  his  original  debtor,  is  not  a  waiver 
of  the  lien.*  Where  by  special  enactment  the  lien  is  to  be 
deemed  waived  if  the  mechanic  takes  collateral  security,  a 
i^tement  in  a  contract  between  a  railroad  company  and  a 
construction  company,  that  the  former  would  pay  the  latter 
out  of  a  certain  fund,  —  the  subscription  of  a  particular 
county  along  the  road,  —  is  not  such  a  taking  by  the  latter 
company  of  a  collateral  security  as  to  vitiate  the  lien.  • 

§  280.  Acceptance  of  Mortgase.^  —  The  acceptance,  by  one 
having  a  mechanics'  lien  upon  a  building,  of  a  deed  of  trust 
upon  the  same  property,  to  secure  the  payment  at  a  future 
day  of  promissory  notes  given  for  the  debt  which  gave  rise  to 
the  lien,  amounts  to  a  waiver.  Such  conduct  is  entirely  in- 
consistent with  the  idea  of  the  continuance  of  the  lien.  The 
notes  being  for  the  same  debt,  and  payable  at  a  future  day, 
the  lien  cannot  be  enforced  during  the  time  they  have  to  run  ; 
and,  as  there  is  a  power  in  the  trustees  to  sell  the  premises 
for  their  payment,  no  end  can  be  attained  by  holding  on  to 
the  lien.*  Taking  a  mortgage  on  the  same  property  for  the 
amount  due  is  a  waiver  of  the  lien.*  The  same  views  have 
been  expressed  by  other  courts,  when  holding  that  a  mort- 
gage is  a  species  of  security  entirely  inconsistent  with  the 
idea  of  a  mechanics'  lien  upon  the  same  land,  as  a  security  for 
the  same  debt.^  Where,  by  a  building  contmct,  (he  material- 
men agree  to  take  in  payment  second  mortgages  upon  some 
of  the  houses,  and  it  does  not  appear  that  demand  has  been 
made  for  such  mortgages,  or  that  there  is  inability  to  give 
them,  the  statutory  lien  is  waived.®     Again,  the  taking  addi- 

1  QeteheU  V.  Masgrore,  54  Iowa,  744.         ^  Qorman  v,  Sagner,  22  Mo.  137; 

3  Gere  v.  Gushing,  6  Bunli  ( Ky.),  904.  Grant  v.  Strong,  18  Wall.  (U.  S.)  023. 

*  Remoyal  GaMs,  100  U.  S.  467.  «  TruUinger  r.  Koford.  7  Oreg.  22B. 

^  This  section  was  cited  with  appfo-  ^  Barrows  v.  Banghvnan,  9  Midh.  218. 
bation  in  Weaveri;.  Demath,40  N.  J.  L.         s  Weaver  v.  Dermuth,  40  N.  J.  L. 

240;  also   in  Trullinger  v.  Koford,  7  238. 
Oreg.  282. 
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iional  seeurity  for  the  amount  of  a  debt,  by  a  chattel  mort- 
gage duly  executed,  on  personal  property,  to  secure  the  pay- 
ment of  the  note  given  for  materials,  discharges  the  lien. 
In  this  caee  the  court  say  the  settled  doctrine  is,  that  a 
vendor  of  land  waives  his,  lien  whenever  he  takes  distinct 
security  for  the  payment  of  the  purchase-money,  such  as  a 
deposit  of  stock,  a  pledge  of  goods,  a  mortgage  on  real  or 
personal  property,  or  the  responsibility  of  a  third  person ; 
and  there  is  no  difference  in  principle  between  such  a  lien 
and  the  Uen  of  the  material-man ;  both  are  secret  liens.^  In 
these  eases  of  waiver,  if  the  question  only  concern  the  imme- 
diate parties  to  the  deed,  it  is  a  matter  ordinarily  of  little 
consequence  how  it  is  determined.  But  when  the  acts  of 
individuals  beoome  the  motive  to  the  conduct  of  others,  it  is 
important  that  such  acts  should  be  made  to  bear  their  natural 
construction,  so  that  deceit  and  imposition  upon  third  per- 
sons may  be  prevented.  And  though  one  of  the  parties  to 
the  transaction  is  oveiTeached,  or  was  in  error  as  to  its 
consequences,  that  error  cannot  be  remedied  at  the  expense 
of  tliiixl  persons.^  But  on  the  other  hand,  where  a  builder 
entered  into  an  agreement  with  a  party  who  was  in  possession 
of  land,  under  a  contract  to  repair  a  building  thereon  for 
tS,286,  and  took  a  mortgage  upon  other  land  to  secure  said 
sum,  and  upon  completion  of  the  work  he  filed  a  lien,  fore- 
closed the  mortgage,  realizing  thereby  $1,025,  and  entered  a 
personal  judgment  for  the  deficiency,  it  was  held  that  he  had 
not  waived  bis  lieu,  and  was  entitled  to  pursue  all  the  reme- 
dies he  had,  until  be  realized  the  amount  of  his  claim .^  So 
the  acceptance  of  a  deed  of  trust  by  an  individual  to  secure  his 
individual  debt,  and  in  which  he  includes  a  mechanics'  lien 
belonging  to  the  firm  of  which  the  trustee  is  a  partner,  does 
not  release  tlie  lien  any  more  than  if  the  tiiistee  was  an  en- 
tire stranger.  The  tiansaetion  with  the  trustee  not  being  in 
ibe  name  of  his  firm,  or  by  any  agreement,  express  or  im- 
plied, in  behalf  or  for  the  benefit  of  the  firm,  the  case  stands 

>  Kiniey  v.  ThoroaB,  2S  UL  602 ;        *  Ooiman  v.  Sagner,  22  Mo.  187. 
Gsrdner  v.  Hall,  29  III  279.  «  Hall  v.  Ptettigrove,  17  N.  T.  8a- 

preme  Ct  609. 
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upon  the  legal  effect  of  the  trust  deed.^  A  conveyance  of 
property  to  a  trustee  to  secure  a  mechanic  for  work,  which  is 
not  accepted,  does  not  impair  the  lien.^ 

§  281.  ZifFeot  off  Credit  beyond  Statatory  Period  ffor  enforolng 
Uen.  —  As  we  have  seen,  the  note  of  a  debtor  is  not  payment 
of  his  debt,  and  the  acceptance  and  transfer  of  such  note  by 
the  creditor  suspends  his  remedy  for  the  debt  only  until  the 
title  of  the  creditor  is  reinvested ;  *  it  therefore  follows  that 
the  mere  giving  of  credit  does  not  necessarily  displace  the 
lien^    But  these  laws  have  dispensed  with  none  of  the  ele- 
ments in  this  class  of  cases,  which  are  ordinarily  necessary 
to  give  a  right  of  action.     They  in  no  way  modify  or  change 
the  obligation  of  the  contract.     Accordingly,  if  the  mechanic 
choose  to  give  so  extended  a  credit  that  no  action  could  be 
maintained  until  after  the  time  during  which  a  lien  could  be 
secured  has  elapsed,  he  must  be  deemed  to  have  voluntarily 
waived  his  lien,  and  relied  upon  the  personal  security  of  the 
parties  to  whom  the  credit  was  given.*^    The  legitimate  and 
reasonable  inference  from  such  extended  credit  is,  that  the 
parties  understood  and  intended  that  the  notes  should  be 
substituted  in  the  place  of  the  plaintiff's  claim  under  his  con- 
tract, that  thereby,  by  a  negotiation  of  the  notes,  he  might 
obtain  the  money  which  would  be  due  to  him  in  anticipation 
of  the  completion  of  the  work,  and  the  person  for  whom  the 
work  was  do|ie  might  postpone  to  a  later  day  the  payment  of 
the  sum  which  would  otherwise  fall  due  as  soon  as  the  work 
was  finished.     Under  such  circumstances,  if  a  petitioner  has 
commenced  an  action  to  recover  the  amount  due  for  his  ser- 
vices and  the  labor  and  materials  furnished  by  him,  immedi- 
ately after  the  completion  of  the  work,  there  can  be  no  doubt 
he  would  fail  to  maintain  it.     It  would  be  a  good  defence 
that  notes  payable  at  a  future  day  have  been  given  for  the 
full  amount  due  under  the  contract.^    The  acceptance  of  a 
note  payable  at  a  future  day,  by  a  creditor  claiming  the  lien, 

1  Parberry  r.  Johnson,  51  Miss.  291.         *  The  Hi>hUnder,  4  Blatchf.  66; 

*  Graham  v.  Holt,  4  B.  Mon.  (Ky.)  Peyroux  v.  Howard.  7  Pet.  (U.  S.)  824. 
61.  »  vSciidder  v  Balkam.  40  Me.  291. 

>  Teas  o.  Chrystie,  2  E.  D.  Smith  «  Green  v.  Fox  7  Allen  (Mass.),  85. 
(N.  Y.),  621. 
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is  an  abandonment  of  the  lien,  if  by  the  terms  of  the  note  the 
time  of  payment  has  been  extended  beyond  the  date  fixed  by 
statute  for  its  enforcement.^  Another  court,  in  holding  the 
same  doctrine,  said :  '^  The  necessary  consequence  would  seem 
to  be,  that  if  a  party  place  himself  in  a  position  which  renders 
him  unable  to  bring  a  suit  to  enforce  the  lien  within  the  time 
limited  by  statute,  he  thereby  virtually  waives  it,  having  de- 
prived himself,  by  his  own  voluntary  act,  of  the  right  to  en- 
force it."  Thus,  where  a  party  brought  his  action  withiu  the 
period  allowed,  but  as  only  one  of  the  notes  which  he  had 
accepted  fell  due  within  that  period,  the  lien  could  only  be 
enforced  to  that  extent,  as  the  bringing  of  the  suit  could  not 
save  the  lien  so  far  as  the  other  notes  were  concerned,  be- 
cause no  action  could  be  maintained  upon  them  until  they 
became  due.^  The  fact  of  a  note  given  for  materials  or  labor 
being  outstanding  and  not  due  suspends  the  right  to  file  a 
lien  and  bring  suit  upon  that  portion  of  a  running  account 
which  that  note  represented.^  So,  where  a  statute  gives  a 
lien  on  a  boat,  but  which  is  to  cease  twelve  days  after  the 
vessel  hiis  left  the  port,  a  credit  for  three  months  after  the 
work  is  completed  is  inconsistent  with  the  lien,  and  waives 
it.*  The  giving  of  credit  for  materials  is  not  a  waiver  of  the 
lien ;  though  if  the  time  of  credit  is  so  extended  that  it 
would  probably  go  beyond  the  time  for  enforcing  it,  that  fact 
might  be  evidence  tending  to  show  a  waiver.^  Wisconsin 
has  enacted  that  "  the  taking  of  a  promissory  note,  or  other 
evidence  of  indebtedness,  for  labor  or  matenals,  shall  not  be 
deemed  to  waive  the  right  of  the  party  taking  the  same  to 
prosecute  and  perfect  his  lien  in  the  manner-provided  by  law ;" 
and  in  that  State,  also,  the  mechanic  does  not  lose  his  lien 
under  the  statute,  by  taking  the  note  of  the  owner  of  the 
building,  payable  within  the  time  allowed  by  law  for  com- 
mencing an  action  to  enforce  the  lien.^    In  a  later  case,  it 

1  Ehlera  v.  Elder,  61  Miss.  409.  Emerson  v,  St.  B.  Shawano  City,  10 

3  Pryor  r.  Wliite,  16  B.  Mon.  (Ky.)  Wis.  433;   St.  B.  Charlotte  v.  Ham- 

60o.  mond,  9  Mo.  68. 

*  Dey   V.  Anderson,    89   N.  J.  L.         *  Mehan  v.  Thompson,  71  Me.  492. 
199.  •  Schmidt  v.  Gilson,  14  Wis.  614 ; 

«  The  Highlander,  4  Blatchf.  66 ;  BaUejr  v.  Hull,  11  Wis.  289. 
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was  said  that  taking  a  promissory  note  suspends  action  on 
the  original  debt  until  the  note  becomes  dibe,  but  is  not  a 
waiver  of  the  demand.^ 

§  282.  Dlatlnotion  between  filing  Kotioe  of  .Lien  and  inetitnting 
Soit^  —  The  time  for  instituting  the  suit  to  enforce  the  lien 
must  have  expired  before  the  note  or  other  security  becomes 
due,  in  order  to  produce  a  waiver ;  not  so  with  a  note  which 
expires  with  the  period  aUowed  for  filing  the  lien.^  And  inas- 
much as  in  proceedings  under  the  mechanics'  lien  laws  the 
filing  of  a  notice  of  lieu  is  not  ordinarily  the  bringing  of  a  suit, 
if  a  contractor,  who  has  furnished  materials  for  and  expended 
work  and  labor  upon  the  construction  of  a  building  for  another, 
receive  from  the  latter  a  promissory  note  for  the  sum  due, 
payable  at  a  time  beyond  the  expiration  of  the  period  within 
which  he  must  file  his  lien,  but  within  the  period  in  which  suit 
must  be  commenced,  if  at  all,  to  enforce  the  lien,  he  will  not 
thereby  have  waived  his  right  to  file  his  lien,  or  to  enforce  the 
same  against  the  building,  he  merely  suspends  his  right  of 
action ;  ^  but  in  such  case  the  note  must  be  produced  to  be 
surrendered  at  the  trial.^  So,  under  a  statute  that  ^^  any  per- 
son who  shall  .  .  .  perform  any  labor  .  .  .  shall,  upon  filing 
a  notice  within  six  months  after  the  performance  of  such  labor 
.  .  •  have  a  lien  for  the  value  of  such  labor,''  &c.,  taking  the 
note  of  the  contractor  for  the  amount  of  the  work  or  materials 
does  not  deprive  the  claimant  of  his  right  to  acquire  a  lien 
nnder  this  statute ;  and  such  lien  may  be  acquired  by  filing  a 
notice  before  the  note  is  due,  although  the  lien  cannot  be  en- 
forced until  the  money  is  payable.  The  claimant  may  then 
have  an  enforcement  of  the  lien,  unless  the  term  of  credit 
given  by  him  to  the  contractor  was  so  long  that  the  lien  shall 
have  expired  by  the  limitation  which  the  statute  has  affixed 
toit.« 

§  283.  Collateral  SeonxityJ  —  If,  however,  as  a  matter  of 

1  Wliite  V.  Dumpke,  46  Wis.  464.  «  Ashdown  v.  Woods,  81  Mo.  465. 

'  This  section  was  cited  with  appro-        *  Miller  v.  Moore,  1  £.  D.  Smith, 

bation  in  Delaware  v.  Darenport,  46  799. 
Iowa,  418.  f  This  section  was  cited  with  appro- 

*  Bodlej  V.  Denmead,  1  W.  Va.  ^9.  bation  in  Delaware  v,  Dayenport^  46 

*  McMurray  v.  Tajlor,  80  Ma  268.  Iowa,  41& 
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fact,  Vk  not^  although  payal^e  ^t  a  future  daj^  is  giyen  and 
accepted  as  collateral  aecuritjy  onlyi  ftnd  not  in  payment  or 
suspension  of  the  original  debt,  the  lien  will  not  he  discharged, 
In  Pennsylvania  it  ha&  hceu  held  that,  where  a  creditor  takes 
fit)!!!  his  debtqr  a  note  payable  at  a  future  day^  on  account  of 
his  claim,  the  law  raises  no  implication  that  he  agrees  to  give 
time,  until  the  maturity  of  the  uote,  for  the  payment  of  the 
original  debt ;  but  the  agreement  must  be  proved  as  a  fact, 
dependent  upon  the  understanding  of  the  parties  at  the  time 
when  the  seourity  waa  given.  Therefore,  where  material- 
men- took  from  a  contractor  his  notes,  receipting  for  them  as 
'^  in  full  for  brick  delivered  to  a  church,"  againsit  which  they 
filed  their  lien  and  proceeded  upon  it  before  the  notes  became 
due,  and  it  was  found  by  the  jury  that  the  notes  were  not  re- 
ceived in  satisfaction  of  the  debt,  it  was  held  that  a  binding 
agreement  that  the  plaintifiis  were  not  to  sue  for  the  original 
debt  until  the  notes  matured  could  not  be  implied  from  the 
transaction.^  The  modern  English  cases  seem  to  recognize 
the  doctrine  that  the  takipg  a  negotiable  security  for  and  on 
account  of  a  debt  operates  primd  facie  to  suspend  the  credit- 
or's right  to  sue  for  the  debt  until  the  new  security  becomes 
due.'  The  later  Pennsylvania  decisions  take  different  ground, 
and  follow  the  ruling  of  another  English  case,'  in  which  it 
Was  decided  that  the  acceptance  of  a  new  bill  from  the  ac- 
ceptor of  a  former  bill,  after  it  had  become  payable,  for  the 
payment  of  the  same  debt  at  a  future  day,  could  only  be 
considered  as  taking  a  collateral  security,  and  therefore  did 
not  amount  to  or  imply  giving  time  to  the  acceptor,  and 
consequently  did  not  release  the  other  parties  to  the  bill 
first  given ;  or  in  other  words,  taking  a  new  note  for  the 
same  debt  mentioned  in  the  old,  without  any  agreement  to 
give  time  to  the  maker,  or  to  deliver  up  the  old  note  to 
him,  or  that  the  new  shall  be  taken  in  satisfaction  of  the 
old  note,  is  to  be  considered  a  mei*e  collateral  security, 
which  does  not  affect  or  alter  the  original  liabilities  of  the 

1  Shaw  V,  First  Aw-Presb.  Church,  466;  Price  v.  Price,  le  M.  &  W.  982; 

89  Penn.  226.  Fellows  v.  Prentiia,  8  Den.  6lS. 

*  Walton  V,  Mascall,  18  M.  ft  W.         •  Pring  v,  Clarkson,  1  B.  ft  C.  14. 
462;  Baker  o.  WaJkw,  14  M.  ft  W. 
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parties  on  the  old  note  in  any  respect  whatever.^  The  sub- 
joined cases  substantially  hold,  also,  that  there  is  no  implica- 
tion that  the  creditor  agrees  to  give  time  for  the  payment  of 
the  original  debt,  arising  out  of  the  fact  that  he  takes  a  note 
payable  at  a  future  day  on  account  of  it  They  maintain 
that  the  law  raises  no  such  agreement,  and,  if  there  be  one, 
it  is  to  be  proved  as  a  fact  dependent  for  its  existence  on  the 
understanding  of  the  parties  at  the  time  when  the  security  is 
given.* 

§  284.  Personal  Security  of  the  Debtor.' — In  the  same  direc- 
tion it  has  been  decided  in  Pennsylvania  that  the  mechanic 
or  material-man  may  have  the  personal  responsibility  of  the 
party  contracting  or  purchasing,  or  accept  other  securities,  and 
at  the  same  time  have  his  lien  on  the  building,  they  being  col- 
lateral and  cumulative  to  each  other ;  and  that  he  will  not  be 
deprived  of  his  lien  unless  the  parties  contract  that  the  per- 
sonal liability  or  the  acceptance  of  other  securities  shall  be  a 
waiver.*  If,  however,  where  a  party  has  furnished  material 
to  a  contractor  who  abandons  the  work,  and  the  material-man 
then  agrees  with  the  owner  to  receive  a  sum  certain  for  work 
and  materials  already  furnished,  upon  consideration  that  he 
shall  pay  all  outstanding  bills  for  such  work  and  materials,  it 
is  the  acceptance  of  a  personal  responsibility  of  the  owner  for 
a  fixed  sum,  and  is  a  waiver  thereby  of  the  lien.'^  But  the  mere 
acceptance  of  the  bond  of  the  debtor  is  not  an  abandonment 
of  the  lien ;  *  nor  where  there  is  an  agreement  to  pay  for  a 
building,  and  the  mechanic  accepts  the  guaranty  of  another 
for  the  performance  of  the  contract  on  the  part  of  the  owner.^ 
But  these  are  all  questions  dependent  on  the  intention  of  the 
parties  manifested  by  the  circumstances  of  each  case,  and 

1  Weakly  v.  Bell,  9  Watts  (Penn.),  probatioD  in  Delaware  v.  Davenport,  46 
273.  Iowa,  418. 


2  Ripley  v.  Greenleaf,  2  Vt.  169 
U.  S.  V.  Hodge,  6  How.  (U.  8.)  279 
Wade  V.  Stanton,  5  How.  (U.  8.)  871 
Elwood  V.  Diefendorff,  6  Barb.  89S 
PoweU  0.  Henry,  27  Ala.  w.  s.  612 


«  McCall  v.  Eastwick,  2  Miles 
(Penn.),  45;  Hill  v.  Witmer,  2  PhiU. 
72. 

•  Whitney  v.  Joslin,  108  Mass.  103. 

^0  Kinsley    v.    Buchanan,   6  Watts 


Hopkins  v.  Forrester,  39  Conn.  361.  (Penn),  118. 

*  This  section  was  cited  with  ap-        ^  Hinchman  v.  Lybrand,  14  Serg.  & 
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proper  questions  to  be  decided  by  a  }\nj^  under  the  guidance 
of  the  court,  for  which  purpose  parol  evidence  is  admissible.^ 

§  285.  No  Waiver  when  Agreement  to  give  Security  is  not  per- 
formed.^—  Whatever  diversity  of  authority  ma}''  exist  as  to  the 
effect  of  giving  a  note,  or  independent  security  of  a  third  per- 
son, or  by  mortgage,  or  extension  of  credit  beyond  the  period 
in  which  the  lien  may  be  filed,  all  the  cases  agree  that  there 
will  be  no  waiver  when  the  agreement  to  give  the  note  or  other 
security  has  not  been  performed  by  the  promisor.  It  would  be 
going  too  far  to  say  that  the  builder  must  have  intended  to 
waive  the  lien  in  the  event  of  the  refusal  to  comply  with  the 
agreement.  The  contrary  proposition  comes  down  to  that. 
There  is  certainly  much  justice  in  saying  that,  on, the  debtor's 
refusal  to  keep  the  agreement,  the  builder  also  ought  not  to  be 
bound  by  it,  but  should  be  remitted  to  his  rights  independently 
of  the  contract^  Accordingly,  an  agreement  to  extend  the 
time  of  payment  beyond  the  period  limited  by  the  statute, 
provided  a  mortgage  should  be  given,  will  not  defeat  a  me- 
chanics' lien,  if  the  mortgage  should  not  be  executed,  as  the 
giving  of  the  mortgage  was  a  condition  precedent.  The  agree- 
ment was  executory,  and  until  the  mortgage  should  be  deliv- 
ered as  provided,  all  the  obligations  of  the  principal  agreement, 
including  the  time  of  payment,  remained  in  full  force.^  So,  a 
provision  in  a  building  contract,  that  the  claimant  shall  take 
in  payment  the  note  of  the  owner,  payable  in  one  year,  with  a 
satisfactory  indorser,  does  not,  where  the  note  is  not  delivered 
pursuant  to  the  contract,  deprive  him  of  his  right  of  action 
to  enforce  a  lien  for  the  value  of  his  labor  and  materials.^ 
Where  a  party  furnished  materials  for  the  construction  of  a 
building,  under  an  agreement  that  the  owner  thereof,  by  way 
of  payment  for  them,  would  convey  to  him  certain  real  estate 
at  a  stipulated  price  per  foot,  it  was  held  that  on  the  refusal 
of  the  owner  so  to  convey,  or  in  lieu  thereof  to  pay  for  such 

^  St  B.  Charlotte  v.  Hammond,  0        '  The  Highlander,  4  Blatchf.  65. 
H<v  58.  «  Gardner  v.  Hall,  29  111.  277. 

*  This  section  was  cited  with  ap-         *  Lutz  v.  £y,  3  £.  D.  Smith,  621  ; 

probation  in  Weaver  v.  Derrouth,  40  vide  Wheeler  v.  Schroeder,  4   R.  I 

N  J.  L.  240 ;  Delaware  v.  Davenport,  888. 
46  Iowa,  4ia 
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xnaterialsy  the  party  ia  entitled  to  his  lien>  provided  that  in 
due  time  he  gives  the  notice  required  by  law.^  A  sub-con* 
tractor  having  discharged  a  notice  of  lien  filed  by  him«  upon 
the  promise  of  the  contractor  to  pay  certain  notes  that  had 
been  given  for  work  done«  which  promise  was  broken,  it  was 
held  that  the  sub^contractor  could  file  a  new  notice  of  lien,^ 
A  release  of  lien  under  seal*  executed  on  a  promise  to  pay  the 
money,  is  void  for  failure  of  consideration.  There  is  a  dis- 
tinction between  want  of  and  failure  of  the  consideration 
stipulated  for  at  the  time  of  the  execution  of  the  release.^ 

§  286.  Receipt*  and  Pan  Paymenti,  Sio.  —  In  the  absence  of 
explanatory  circumstances^  it  has  been  almost  universally 
considered  that  the  mere  fact  of  giving  to  the  debtor,  on  the 
receipt  of  his  note,  ^^  a  receipt  in  full,"  will  not  of  itself  oper-- 
ate  as  an  extinguishment  or  discharge  of  the  lien,  if  the  note 
be  not  paid ;  *  so,  where  an  ordinary  receipt  ackuowledgiqg 
payment  for  the  value  of  the  work  for  which  the  claim  is 
made^  without  a  special  agreement.^  So,  where  the  written 
contract,  under  which  work  is  done  or  materials  are  furnished 
at  a  stipulated  price,  provides,  that  such  price  shall  '^  be  pay- 
able when  the  job  is  completed,  in  satisfactory  six  months 
paper,  interest  added,"  the  delivery  and  receipt  of  the  em* 
ployer's  notes,  or  his  draft,  as  '^  the  satisfactory  paper  "  under 
such  a  contract,  is  not  final  payment  of  the  price  stipulated 
in  it,  but  conditional  only  upon  the  paper  being  paid  at  ma- 
turity, and  does  not,  therefore,  discharge  the  mechanics'  lien, 
although  a  receipt  be  given  by  him  for  the  paper  as  *'  in  full  to 
date."  ^  A  statement  in  the  receipt  to  the  effect  that  the  note 
was  taken  '*  in  settlement  of  the  account,"  was  no  waiver, 
and  was  held  not  to  be  sufficient  alone  to  authorize  the  court 
to  submit  to  the  jury,  by  instruction,  the  issue  whether  the 
note  was  taken  in  payment  or  satisfaction  of  the  account.^ 

1  McMurraj  v.   Brown,  01  U.  S.         •  Althause    v.    ViTarren,    2   £.  D. 

267.  Smith,  067. 

s  Hadeo    v.    Buddentick»   6   Daly         •  Morrison  v.  The  Laura,  40  Mo. 

(N.  Y.),  &  260;  St  B.  Chvlotte  v,  Hammond,  9 

s  Benson  v.  Mole,  9  Phila.  66.  Mo.  6a 

«  Greene  r^.  Ely,  2  Iowa,  608 ;  G0U9  ^  Wlieeler  l^  Schroeder,  4  R.  L  88a 
p.  Gale,  7  Bla^kf.  (Ind.)  218.  '  McMorray  v.  Taylor.  30  Mo. 26a. 
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But  in  another  case,  it  was  decided  that  if  a  receipt  be  given 
at  the  foot  of  the  bill  for  the  note,  "  in  full  of  the  above,"  it 
was  evidence  of  satisfaction,  which  should  have  been  left  to 
the  jury.^  As  a  contrary  authority  to  the  foregoing,  it  was 
held  that  where  a  builder  took  notes  for  his  claim,  and  gave 
a  receipt  '^  in  full,  in  the  absence  of  proof  showing  the  inten- 
tion, it  discharged  the  lieu ;  ^  but  this  authority  has  been 
subsequently  doubted  by  the  same  court.*  Receiving  a  con- 
veyance of  real  estate  as  part  payment  of  a  claim  for  erecting 
buildings  thereon,  is  not  a  waiver  of  the  lien  for  the  residue, 
any  more  than  the  aoeeptanoe  of  money  as  part  payment 
would  be.^  The  receipt  of  a  dividend  in  bankruptcy  does  not 
prevent  a  mechanic  from  proceeding  upon  the  lien  for  the 
balance  due.^  A  party  filed  a  lien  for  materials  furnished  for 
thii-ty  houses ;  he  released  fifteen  houses  upon  being  paid  the 
full  value  of  the  materials  which  went  into  those  houseis. 
Held,  that  the  lien  upon  the  remaining  fifteen  houses  for  the 
balance  of  his  account  was  not  affected  by  the  release*® 

4 

^  Jonei  ».  Shawhan,  4  Watts  &  S.        *  Bayard  v.  McGraw,  1  Bradw.  (B^  ' 

257.  134. 

s  Rose  V.  Perase,  29  Conn.  256.  >  Streeper  v.  McKee,  86  Fenn.  188 

>  Chapia  v.  Pente.  80  Good.  461.  «  HaU  v.  Sbeehan,  69  N.  Y.  618. 
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CHAPTER  XXV. 

PAYMENTS. 

§  287.  Applloation  of  Pa3rmenta.  —  The  lien  of  the  mechanic 
being  only  a  remedy,  dependent  upon  a  debt  due  for  the  mate- 
rials and  labor  furnished,  the  principles  of  application  of  pay- 
ments to  this  debt  are  the  same  as  in  other  matters  between 
debtor  and  creditor.  As  the  payment  is  voluntary  on  the 
part  of  the  debtor,  he  may,  at  or  before  the  time  of  payment, 
prescribe  the  application  of  the  payment,  and  thus  discharge 
at  his  pleasure,  when  he  is  indebted  on  more  than  one  ac- 
count, the  lien  on  particular  property  to  the  exclusion  of 
other,  or  liquidate  an  indebtedness  unsecured  in  preference 
to  that  protected  by  the  lien,  or  vice  versd ;  and  if  the  me- 
chanic accept  the  payment,  he  is,  by  such  acceptance,  bound 
to  the  conditions  which  the  debtor  has  appointed,  even  though 
at  the  time  he  expressly  refused  to  admit  them.  If  there  has 
been  no  actual  appropriation  bythe  mechanic  at  or  before  the 
payment,  either  expressly  declared  or  to  be  inferred  from  cir- 
cumstances, his  right  to  control  the  application  is  gone ;  the 
right  after  that  belongs  to  the  creditor,  who  may  make  any 
application  that  he  pleases.^  As  where  mechanics,  in  addi- 
tion to  their  claim  of  lien,  had  also  a  claim  on  book  account 
against  the  owner  of  the  premises,  which  was  unsecured,  and 
there  was  no  appi*opriation  of  certain  payments  by  the  defend- 
ant, they  were  entitled  to  appropriate  it  to  the  book  account 
in  preference  to  the  old  debt  secured  by  the  lien.  Their 
books  of  original  entries  were  admissible  in  evidence  for  that 
purpose.^  Where  a  party  performs  labor  for  another  in  a  case 
where  he  would  be  entitled  to  a  lien  for  one  part  of  his  labor, 

1  1  Am.  Lead.  Cat.  270.  >  McQuaide  v.  Stewart,  48  Penn. 
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and  not  for  the  balance,  he  may  properly  charge  for  his  labor 
under  two  accounts.  And  if  the  debtor  at  the  time  of  pay- 
ment of  any  sum,  fails  to  make  an  appropriation  to  one  or 
other  of  the  accounts,  the  creditor  may  do  so  at  any  time  be- 
fore he  files  his  lien.^  So  it  would  be  no  defence  to  a  suit  on 
mechanics*  lien  that  the  coptractor  had  paid  money  enough 
to  satisfy  the  debt,  when  it  further  appeared  that  the  money 
had  been  paid  on  a  general  account  for  materials  used  in 
erecting  various  buildings,  and  that  the  plaintiff,  in  the  ab- 
sence of  directions  from  the  contractor,  had  applied  the  pay- 
ments to  other  buildings  than  that  whereon  the  lien  had 
attached.'  When  it  appears  that  the  contractor  was  indebted 
to  plaintiff  on  buildings  other  than  the  one  described  in  the 
petition,  and  that  payments  were  made  on  the  general  ac- 
count and  not  on  that  of  any  particular  building,  the  lien  is 
not  thereby  discharged,  unless  the  payments  are  sufficient  to 
discharge  all  the  debts.  The  effect  of  such  payments  would 
depend  upon  the  application  made  by  the  contractor,  at  the 
time  of  payment,  or  in  default  of  such  application  then  upon 
that  made  by  plaintiff  at  that  time  ;  or  if  no  application  were 
made  by  either,  then  the  law  would  apply  the  payments  as 
justice  and  equity  might  require.^  This  right  must  be  exer- 
cised before  suit  is  brought.  It  is  too  late  to  attempt  it  at  the 
trial.  Thus,  if  a  lumber  merchant,  who  has  separate  liens  for 
materials  furnished  to  two  houses,  receive  a  payment  without 
actual  appropriation  by  either  debtor  or  creditor,  and  suffer 
his  lien  on  one  of  the  houses  to  expire,  he  cannot,  at  the  trial 
of  a  scire  facias  upon  a  claim  filed  against  the  other  house, 
appropriate  the  payment  made,  in  discharge  of  his  demand  in 
respect  of  which  his  hen  had  expired,  to  the  injury  of  a  third 
person,  who,  without  notice,  had  purchased  the  property 
against  which  the  lien  was  sought  to  be  established,  and 
which  it  was  the  duty  of  the  vendor,  the  debtor,  fo  liqui- 
date.^   In  default  of  actual  appropriation  by  either  party,  the 

1  Christnot  v.  M.  G.  ft  8.  H.  Co.,  1        *  Waterman   v.   Toanger,  49  Mo. 

Mont.  4S;  Capron  v.  8troat,  11  Ner.  413. 

804 ;   Bean  v.  Brown,  64  N.  H.  895 ;         >  Gautner  v.  Kemper,  58  Mo.  667. 
Dey  V,  Anderson,  89  N.  J.  L.  199 ;         «  Harker  v.  Conrad,  12  Serg.  ft  R 

Cner  v,  Rom,  49  Wis.  052.  801. 
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mpplication  devolves  on  the  law,  which,  it  is  said,  will  direct  it 
according  to  equity.  Two  classes  of  cases  arise  under  this 
head.  First,  where  the  money  has  been  voluntarily  paid  by 
the  debtor,  in  which  the  law  professes  to  proceed  upon  a  pre- 
sumption of  the  intention  of  the  parties.^  But  in  the  appli- 
cation of  this  principle,  opposite  conclusions  have  been 
reached.  By  the  civil  law,  and  some  American  cases,  it  is 
held  that  the  law  presumes,  in  ordinary  cases,  that  the 
debtor  intended  to  pay  in  the  way  which  at  the  time  was 
most  to  his  advantage.  Such  intendment,  it  is  claimed,  is 
reasonable  and  natural,  and  one  which  will,  in  most  cases, 
accord  with  what  was  actually  the  fact.  In  these  cases,  where 
the  interest  of  the  debtor  could  not  be  promoted  by  any  partic-* 
ular  appropriation,  there  is  no  ground  for  a  presumption  of 
any  intention  on  his  part,  and  the  law  raises  a  presumption, 
for  the  same  reason,  that  the  payment  was  actually  received 
in  the  way  that  was  most  to  the  advantage  of  the  creditor.* 
The  prevailing  rule  in  England  and  this  country  is,  however, 
directly  the  reverse.  That  application  will  be  made  by  the 
law,  which  it  is  to  be  presumed  tliat  the  creditor  would  have 
made,  or  which  it  is  his  interest  to  have  raade.^  Second, 
where  the  payment  is  made  by  the  law  either  under  execution 
or  other  administration  of  assets ;  the  general  rule  is  to  ap- 
propriate the  payment  to  all  the  debts  ratably.* 

§  288.  Conoloaive  as  to  other  Credftons  when  Bona  Fide.  — 
The  appropriation  of  payments  is  particularly  the  office  of 
debtor  and  creditor,  and  if  they  i^*ee  and  there  is  no  fraud, 
it  is  conclusive  upon  other  creditors.  But  it  must  be  left  to 
the  jury  to  say  from  the  evidence  whether  there  was  an  ap- 
propriation or  not ;  and,  if  not,  how  much  was  due  upon  the 
particular  property  against  which  the  lien  was  entered.  As 
where  a  mechanic  had  performed  work  on  two  properties  of 
the  same  owner,  and  a  settlement  was  made,  acknowledging 
a  certain  balance  due  him,  such  balance  might  be  a  fair  lien  on 
either  one  of  the  properties,  and  parties  not  lien  creditors  at 

1  1  Am.  Lead.  Cm.  283.  <  1  Am.  Lead.  Cm.  183. 

<  Barker  v.  Coorad,  12  Serg.4»  R.        «  Id.  291 
801. 
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the  time  were  bound  by  it.^  So  payment  of  a  debt  secured 
by  a  lien  may  operate  either  as  a  dischai*ge  or  an  assignment, 
as  may  best  subserve  the  intention  of  the  parties.'  The 
j^receding  cases  present  questions  of  application  of  payments 
arising  out  of  distinct  and  independent  transactions.  Where, 
howevter,  it  appears  that  there  is  no  evidence  of  any  accounts 
or  transactions  between  the  parties,  except  what  arose  under 
a  building  contract  for  a  house,  there  can  be  no  question  in- 
volving equitable  considerations  in  the  marshalling  of  pay- 
ments.' 

§  289.  Open  Accomits.  —  The  rule  with  regard  to  an  opeui 
current  account,  the  items  of  which  do  not  form  distinct 
debts,  but  are  blended  togetlier  in  one  account,  is,  that  the 
payments  will  be  applied,  as  they  are  paid,  to  the  charges  in 
the  order  of  time  in  which  they  accrue.  This  case  does  not 
fall  within  the  principle  of  the  application  of  payments  to 
distinct  debts,  because  not  the  items,  but  only  the  balance  of 
an  account,  is  considered  as  a  debt,  and  falls  under  the  rules 
upon  which  mutual  accounts  are  cast  and  settled  by  the  law.^ 
Accordingly,  where  work  is  done  and  materials  are  furnished, 
not  under  any  special  contract  as  to  what  is  to  be  done  or 
furnished,  or  at  what  price  or  time  of  payment,  but  from  time 
to  time  as  directed  or  requested,  payments  on  account,  with- 
out special  application  by  either  party  at  the*time  of  payment, 
will  be  applied  by  the  court  to  tlie  charges  in  the  account  in 
the  order  of  time  in  which  they  accrued,  for  the  purpose  of 
ascertaining  what  remained  due  at  any  particular  time,  and 
for  what  amount  proceedings  are  to  be  commenced  within 
any  particular  time  under  the  requirements  of  the  mechanics' 
lien  law.*  Where  there  were  rights  to  file  liens  upon  sepa- 
rate buildings,  for  difiEerent  parts  of  an  account,  and  the  debtor 
and  creditor,  having  treated  the  account  as  a  running  account, 
the  application  of  a  note  will  be  made  by  the  court  to  the 
earliest  items.^    Again,  where  a  part  of  the  items  of  a  me- 

^  Stewart  v,  McQoaide,  4S  Penn.  *  1  Am.  Lead.  Cas.  291. 

I9b  s  Briggs  0.  Titas,  7  R.  I.  441. 

>  Wllion  V.  Kimball,  27  N.  H.  800.  ^  Dey  v,  AnderMm,  39  N.  J.   L. 
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Smith,  66S. 
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chanic  are  unsecured  by  a  lien,  and  part  are,  and  partial  pay- 
ments have  been  made,  there  is  no  objection  to  crediting  these 
payments  against  the  firat  items  of  the  account  which  are  un- 
secured, and  enforcing  the  statute  remedy  for  the  residue.^ 
So,  where  a  party  had  no  lien  for  the  part  of  his  work  per- 
formed before  the  passage  of  the  statute,  and  partial  pay- 
ments were  made  while  he  was  at  work,  these  payments  were 
credited  against  the  labor  done  at  the  earliest  period,  and  be- 
fore the  passage  of  the  act  securing  the  lien.'  And  in  an- 
other case,  where  materials  were  furnished  at  different  times 
in  the  same  year  for  the  erection  of  buildings  on  adjoining 
lots,  and  separate  accounts  were  not  made  of  the  materials 
furnished  for  the  buildings  on  the  different  lots,  but  the  items 
were  all  entered  in  one  general  account  in  the  order  of  the 
dates  of  delivery,  although  the  lien  attached  to  the  several 
buildings  and  lots,  for  the  use  of  which  they  were  respectively 
furnished,  yet  sums  paid  generally  on  account  were  consid- 
ered as  paid  in  discharge  of  the  earlier  items.'  If  part  of  an 
account  filed  as  a  mechanics'  lien  is  for  lumber  furnished  to 
the  contractor  before  he  entered  into  the  contract,  which 
could  not  be  a  lien,  and  a  part  afterwards,  which  was  used 
in  the  building,  and  there  is  a  credit  in  the  account  of  the 
lumber-man  for  a  payment,  it  was  held  that  it  might  be  re- 
ferred to  the  jury  to  determine  whether  the  payment  should 
be  applied  to  that  part  of  the  account  which  was  a  lien,  or 
that  which  was  not.* 

§  290.  Ziien  only  Bnforceable  when  Payments  are  Due,  Ao. — 
The  time  when  payment  is  to  be  made,  if  provided  for  in  the 
contract,  is  binding  upon  all  parties,  and  no  lien  can  be  en- 
forced until  its  expiration.  Or  when  a  mode  for  ascertaining 
the  time  and  amounts  has  been  adopted,  —  as  where  the  par- 
ties to  a  building  contract  ^Lgree  that  the  superintendent 
shall  pass  upon  the  work,  and  certify  as  to  the  payments  to 
be  made,  —  his  decision  is  final,  unless  fraud  or  mistake  on 


1  HauptmaQ  v.  Catlin,  20  N.  T.  247.        *  Beckel  v.  Petticrew,  6  Ohio  St 
s  Hunter  v.  Savsge,  Con.  Sil.  Min.    247. 
Co.,  6  NeT.  163.  *  Dickinson  College  v.  Church,  1 

Watto  &  a  402. 
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his  part  shall  be  shown.*  So,  where  the  contract  provided 
that  payments  should  be  made  on  the  certificate  of  the  archi- 
tect, who  was  required  by  the  contract,  among  other  things, 
to  certify  that  all  the  work  of  the  mechanics  and  laborers, 
employed  by  the  original  contractor,  had  been  paid  —  his 
certificate  is  conclusive  of  the  rights  of  all  parties  concerned, 
unless  it  can  be  shown  that  it  was  obtained  by  the  owner  by 
collusion  or  fraud.*  When  no  provision  has  been  made  by 
express  agreement,  and,  in  the  absence  of  proof  to  the  con- 
trary, the  presumption  of  law  is,  that  payment  is  to  be  made 
on  delivery ;  and  if  a  petition  to  enforce  the  lien  aver  that 
materials  were  to  be  paid  for  on  delivery,  evidence  that  no 
time  was  specified  for  their  payment  would  sustain  the  aver* 
ment.^  The  same  rule  applies  to  work:  payment  is  to  be 
made  when  it  is  completed,  if  other  terms  are  not  specified  * 
So,  where  there  is  no  other  evidence  of  the  time  when  mate- 
rials are  to  be  paid  for,  the  time  of  payment  of  a  promissory 
note  given  for  them  will  be  taken  to  be  the  period.^  In  all 
cases  where  the  time  when  payment  is  to  be  made  is  mate- 
rial, the  allegations  of  the  petition  and  proofs  must  agree  in 
regard  thereto.  A  party  cannot  make  one  case  by  his  plead- 
ings and  another  by  his  evidence,  and  recover ;  as  where  it 
was  alleged  in  a  bill  to  enforce  the  lien  that  the  work  was  to 
be  paid  for  when  fully  completed,  and  the  proof  was  that  it 
was  to  be  paid  for  by  a  stipulated  time,  no  recovery  could 
be  had.^ 

§  291.  Payments  as  to  Sob-oontractors,  &o.  —  Between  the 
immediate  parties  to  the  contract,  it  is  rarely  important  when 
payments  are  made,  as  the  receipt  of  money  discharges  the  lien 
pro  tantOy  at  whatever  stage  of  the  building,  and  whether  due 
according  to  the  terms  of  the  contract  or  not.  But  as  mate- 
rial-men, sub-conti-actors,  and  laborers  frequently  have  claims 
for  their  services,  and  their  rights  are  protected  in  many 
States,  either  by  a  direct  lien  on  the  premises  or  personal 

^  McAuIey  v.  Carter,  22  111.  6a.  lock  v.  Ehle,  2  E.  D.  Smith,  541 ;  Cun- 

*  Dingley  v.  Greene,  54  Cal.  838.  ningham  v.  Jones.  3  E.  D.  Smith,  050. 

•  Brady  v.  Anderson,  24  HI.  110;         *  Claycomb  t;.  Cecil,  27  111.  497. 
Tipton  V.  Feltner,  20  N.  T.  423;  Pol-        *  Bonsall  v.  Taylor,  5  Iowa,  546. 


•  Bash  V.  Connelly,  83  ni.  447. 
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action  against  the  own^,  by  aj^ropriating  what  may  be  due 
from  the  owner  to  the  contractor,  upon  theit*  giying  notice  of 
their  claims,  it  is  important,  in  determining  the  amount  due 
by  the  owner  at  the  date  of  notice,  to  ascertain  what  payments 
to  the  contractor  the  owner  may  lawfully  claim  against  such 
sub-contractor  and  others.  It  may  be  considered  as  established, 
unless  something  to  the  contrary  appears  in  the  text  of  the 
law  creating  the  right,  that  notwithstanding  sub-contractors 
and  material-men  may  require  the  owner  to  pay  to  them  what 
is  due  under  the  contract,  it  does  not  prevent  band  fide  pre- 
payments in  advance  of  the  tem^  of  the  contract,  made  before 
the  statutory  notice  is  given.  Accordingly,  where  it  is  pro- 
vided that  any  person  may  serve  a  notice  in  writing  specifying 
the  amount  of  his  claim,  ^^  but  such  owner  shall  not  be  obliged 
to  pay  for  or  on  account  of  such  house,  other  building,  or  ap- 
purtenances, in  consideration  of  all  the  liens  authorized  by 
this  act  to  be  created,  any  greater  sum  or  amount  than  the 
price  stipulated  and  agreed  to  be  paid  therefor  in  and  by  such 
contract/'  although  by  the  terms  of  the  building  contract,  pay- 
ments may  become  payable  from  the  owner  to  the  contractor 
after  the  lien  is  filed,  a  sub^contractor  has  no  remedy,  if  such 
payments  have  in  good  faith  been  previously  anticipated  and 
discharged ;  ^  and  such  is  the  case,  although  there  is  a  provi* 
sion  that  *^no  payment  voluntarily  made  shall  impair  the 
lien/'  ^  Any  other  construction  of  the  act  would  preclude 
the  owner  and  contractor  from  in  any  wise  altering,  changing, 
or  modifying  their  contract,  without  making  the  former  liable 
to  sub-contractors  and  workmen,  upon  and  in  conformity  with 
the  terms  of  the  original  agreement.  This  law  subrogates 
the  person  who  has  furnished  materials  to  or  worked  under 
the  contractor,  and  filed  the  necessary  notice,  pro  tanto,  to  the 
rights  of  the  contractor  under  the  contract.  A  sub-contractor 
or  material-man  can  easily  protect  himself  against  loss,  by 
going  to  the  owner  and  inquiring  of  him  the  particulars  in 

1  Ljnch  V.  Cfisbinani  8  E.  D.  Smith,        *  Schneider  v.  Hobein,  41  How.  Pr. 
660;  Thompson  v.  Yates,  28  How.  Pr.    (N.  T.)  232. 
(N.  T.)  U2;    Smith  v.  Coe,  2  HUt. 
(N.  Y.)  866. 
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regard  to  the  contract,  and  the  monej  due  and  to  become  dne 
npon  the  same,  before  he  furnishes  the  materials.^  So,  under 
a  similar  law,  where  a  party  contracted  to  pay  for  the  work 
and  materials  on  a  certain  building  as  the  work  progressed, 
reserving  the  right  to  retain  ten  per  cent  for  his  own  security, 
and  before  the  building  was  completed  paid  the  contract  price 
in  full,  such  owner  was  not  liable  for  work  performed  by  an 
employee  of  such  contractor,  begun  and  completed  nearly  two 
months  after  such  payment  in  full.  Once  having  paid  for  it, 
he  was  discharged  from  payment  a  second  time.  An  owner 
may  pay  in  advance  for  work  to  be  done  for  him,  or  he  may 
waive  a  provision  in  his  contract  intended  for  his  benefit  and 
protection.  An  owner  of  property  erecting  houses  or  making 
permanent  improvements  need  not  ascertain  how  many  em- 
ployees the  contractor  may  have,  and  how  much  money  he 
may  owe  them,  before  he  can  venture  to  discharge  his  own 
obligations.  To  prevent  this,  the  sub*contractor  or  employee 
must  himself  conform  to  the  provisions  of  the  statute.'  Again, 
under  an  act  '^  that  every  building,  for  the  construction  or  re- 
pair of  which  any  person  shall  have  furnished  materials  or 
rendered  services,  shall  be  subject  to  the  payment  of  the  claim 
for  such  services  and  materials,  such  liens  not  to  exceed  in  the 
whole  the  amount  to  be  paid  by  the  proprietor  to  the  original 
contractor,*'  where,  by  the  contract,  the  proprietor  was  to  pay 
a  certain  sum  of  money  to  the  contractor  after  the  building 
should  be  completed,  and  he  paid  it  in  good  faith  before  the 
completion,  leaving  nothing  more  to  be  paid  to  the  contractor, 
he  could  not  be  compelled  to  pay  any  part  of  it  again  for 
work  or  materials  procured  by  the  contractor  after  such  pay- 
ment.' 

§  292.  Set-offi,  Ao^  as  asalnst  Sab-oontraoton,  &a  —  It  seems 
that  a  payment  made  before  a  lien  law  took  e£Fect,  though 
made  before  it  became  due,  and  a  set-off  then  existing,  and 
damages  for  the  default  of  the  contractor,  claimed  by  way  of 
recoupment,  are  available  to  the  owner  as  a  defence.^      And 

1  Schneider  o.  Hobein,  41  How.  Pr.  *  Spsvlding  9.  Thompson,  Ecc.  Soc 
(N.  T.)  2.32.  97  Conn.  678. 

s  Pmcott  V.  MazweU,  48  m.  82.  «  HiUer  v.  Hoore,  1 E.  D.  Smith,  789. 
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where,  in  pursuance  of  a  mutual  understanding,  the  contract- 
or, instead  of  receiving  payment  on  the  contract  in  cash,  had 
been  credited  by  the  owner  with  the  amount  of  a  debt  due  by 
the  contractor  to  the  owner,  in  a  proceeding  by  a  claimant 
under  the  lien  law,  such  crediting  was  equivalent  to  a  pay- 
ment, and  that  having  been  made  in  good  faith  before  the 
notice  of  claim  was  filed,  it  pro  tanto  discharged  the  owner 
from  liability.^  But  in  all  these  cases,  if  there  be  any  design 
to  evade  the  statute,  and  defraud  the  laborer  or  material-man 
of  its  benefits,  these  settlements  will  not  avail  the  owner  as  a 
defence.^  Under  the  civil  law  of  Louisiana,  the  owner  of  a 
building,  being  evicted  under  a  contract,  has  no  right  to  pay 
the  contractor,  in  anticipation  of  the  terms  stipulated  in  the 
contract ;  and  if  he  do  so,  he  renders  himself  liable  to  the 
claims  of  materialmen,  &c.^  who  have  given  him  the  requisite 
notice  before  the  time  expired.*  And,  generally,  payments 
made  in  anticipation  to  contractors  are  considei*ed  as  not 
made,  so  far  as  the  rights  of  workmen  and  furnishers  of  mate- 
rials are  concerned.^  And  where  it  would  seem  from  a  receipt 
that  the  owner  of  a  building  had  paid  his  contractor  for  repairs 
in  anticipation  of  the  time  when  due,  the  burden  of  proof  is 
on  him,  when  sued  by  a  furnisher  of  materials  on  an  attested 
account,  to  show  that  at  the  time  of  the  service  of  the  at- 
tested account  upon  him  he  had  not  really*  paid  in  anticipa- 
tion, and  that  he  did  not  then  owe  the  contractor.* 

§  293.  Paymanta  after  Notioa.  —  Voluntary  payments  made 
by  the  owner  to  the  contractor,  after  a  sub-contractor  has  filed 
his  notice  of  lien,  can  in  no  wise  affect  or  impair  the  rights  of 
the  latter.®  The  sub-contractor's  right  attaches  from  the  time 
of  the  notice,  and,  when  it  is  duly  given,  the  parties  affected 
are  bound  to  acquaint  themselves  with  it  at  their  peril.  All 
such  payments  would  be  made  in  their  own  wrong.^     But 

1  Allen  V.  Carman,  Id.  692.  *  Foucher  v.  Day,  6  La.  o.  s.  60; 

«  Lynch  r.  Casbman,  8  E.  D.  Smith,  Ciril  Code,  art.  2746. 

660  ;   Hftswell  v.  Goodchild,  12  Wend.  «  Offatt  v.  Scribner,  10  La.  o.  8.639. 

(N.  Y.)  378;  Schneider  v.  Hobein,  41  <  Schneider  v.  Hobein,  41  How.  Pr. 

How.  Pr.  (N.  Y.)  232.  (N.  Y.)  282. 

>  Jorda  V.  Gobet,  6  La.  An.  (1860)  ?  Blauvelt  r.  Woodwortb,  81  N.  T. 

431 ;  Baldwin  v.  Wood,  11  La.  o.  a.  286. 
468. 
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where  a  contractor  is  to  be  paid  after  his  work  is  performed, 
the  owner  may,  when  the  job  is  completed,  safely  discbarge 
his  obligation  to  the  contractor,  if  he  finds  no  person  has  given 
the  notice  required  to  create  a  lien,  although  the  law  provides 
that  ^^  within  six  months  after  the  performance  of  such  labor 
.  .  .  the  sub-contractor  •  .  .  may  serve  a  notice,"  &c.  A  con- 
tract to  pay  for  a  building  when  it  is  completed  is  certainly 
a  lawful  contract ;  but  if  the  owner  may  be  exposed  to  liens, 
created  at  any  time  within  six  months  after  its  completion,  he 
will  be  compelled  to  part  with  his  money,  or  be  subjected  to 
an  action  at  a  time  when  he  cannot  safely  pay,  without  sub* 
jecting  himself  to  the  hazard  of  being  obliged  to  pay  a  second 
time,  if  it  shall  subsequently  appear  that  the  contractor  ha;s 
incurred  debts  to  others  for  materials  to  finish  the  work.  On 
the  other  hand,  there  is  no  hardship  in  requiring  the  party  fur- 
nishing materials  to  act  promptly  in  giving  his  notice,  if  he  be 
not  willing  to  trust  the  contractor.^  In  Louisiana,  also,  where 
the  owner  of  a  building  pays  the  contractor,  after  having  re- 
ceived notice  of  the  claim  of  one  of  the  workmen  employed  in 
the  construction  of  the  building,  he  is  still  liable  to  the  work- 
man.* 

§  294.  Burden  of  Proof  of  Payment.  —  When  work  is  done 
under  a  contmct,  and  all  the  days  of  payment  past,  it  throws 
the  oniis  of  proving  actual  payment  on  the  employer.  So, 
after  a  sub-contractor,  in  an  action  to  enforce  a  lien,  has 
proved  his  account,  and  a  substantial  performance  of  the  con- 
tractor's agreement  with  the  owner,  this  primd  facie  shows 
moneys  due  the  contractor,  out  of  which  the  plaintiff  is  en- 
titled to  be  paid ;  to  rebut  it,  the  onus  is  on  the  defendant.^ 
The  presumption  of  the  law  is,  in  the  absence  of  proof  to 
the  contrary,  that  payment  is  to  be  made  on  performance 
of  work  or  delivery  of  materials.^  When  payment  is  pleaded 
by  the  owner,  it  should  be  by  direct  averment,  and  not  in- 
ferentially.* 

^  Carman   v.    Mclncrow,   2  £.  D.  *  Bradj  v.  Anderaon,  24  HL  110; 

Bmitb.  689 ;  8.  o.  13  N.  Y.  70.  Claycomb  v.  Cecil,  27  UI.  497. 

>  McBurney  v.  Bradbury,  6  La.  An.  *  Harbeck  o.  Southwell,    18  Wis. 

89.  418. 

s  Bttdd  V.  Davit,  1  Hill  (N.  Y.),  277. 
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CHAPTER  XXVI. 

*  DISOHABGB  OF  LIEN. 

§  295.  When  TolQiitary  Act  of  PartiaB. -*- The  discbarge  of 
the  mechanics*  lien  may  be  effected  either  by  the  direct  act 
of  the  lienor  done  with  that  intent,  or  the  performance  or 
omission  on  his  part  of  such  things  as  in  law  operate  as  a  dis- 
charge, or  by  the  lienee  under  certain  conditions  prescribed 
by  statute.  The  lien  is  a  privilege  for  the  exclusiye  benefit 
of  the  mechanic  or  material-man,  and  as  such  is  at  every 
stage  of  its  existence  under  his  complete  control,  and  may  at 
any  time  be  discharged  by  such  acts  on  his  part  as  evidence 
such  intention.  An  order  to  the  proper  officer  to  enter  a 
discharge  of  the  lien  will  have  such  an  effect.  This  intention 
should  be  clear,  and  the  act  of  discharge  complete.  Thus, 
where  a  Bpirefadai  was  brought  by  a  sub-contractor,  and  the 
owner  filed  an  affidavit  that  a  release  of  himself  had  been 
executed  and  delivered  to  the  contractor,  under  agreement 
between  the  owner  and  contractor,  and  at  the  request  of  the 
contractor,  and  that,  after  the  exhibition  to  the  owner,  the 
name  of  the  claimant  was  struck  off  without  the  owner's 
knowledge,  the  affidavit  was  decided  to  be  defective  in  not 
averring  a  delivery  to,  or  to  the  use  of,  the  owner.^  A  dis- 
mission of  proceedings  to  enforce  the  lien  is  not  to  be  con- 
founded with  its  discharge  or  abandonment.  In  the  former 
case,  it  will  be  hereafter  seen,  if  the  time  has  not  expired  in 
which  to  commence  proceedings,  new  steps  may  be  taken  to 
perfect  it,  as  in  other  cases  of  discontinuance  or  nonsuit. 
But  a  discharge  of  the  lien  for  a  valuable  consideration,^  or 
on  the  faith  of  which  abandonment  parties  have  acted,  can- 

1  Wetherill  v.  Harbert,  2  Penn.  8t        >  Kennedy  v.  Jonet,  76  Me.  53S. 
848. 
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not,  in  the  absence  of  fiftud  or  mistake,  bi»  avoided*  The 
effect  of  the  discbarge  is  to  destroy  all  recourse  of  the  lienor 
against  the  particular  property  under  the  lien  law.  A  dis- 
ohsirge  of  the  lien  is  not  necessarily  a  discharge  of  the  debt^ 
or  of  the  right  of  personal  action  for  its  recovery.  But  the 
payment  of  the  debt  is  a  discharge  of  the  lien.^  In  those 
States  where  the  owner  is  not  personally  responsible  to  sub- 
contractors or  tnaterial-men,  the  proceeding  to  foreclose,  so  far 
as  he  is  concerned^,  is  at  an  end  when  the  lien  is  discharged, 
and  the  proceedings  should  therefore  be  dismissed  as  to  him. 
But,  as  between  the  lienor  and  the  contractor,  who  is  person- 
ally liable  to  him,  the  ceasing  of  the  lien  does  not  affect  the 
proceedings  if  the  court  has  jurisdiction  to  try  the  issues  joined ; 
and  the  judgment  claimed  by  the  lienor  depends  not  upon  the 
lien,  but  on  the  merits  of  the  claim  upon  which  it  was  founded. 
Judgment  in  such  cases  will  have  all  the  efficacy  as  if  rendered 
in  a  common-law  proceeding.^  Various  acts  on  the  part  of  lieli 
claimants  also  have  the  effect  to  discharge  the  lien.  These 
will  be  found  generally  to  be  either  inconsistent  with  its  fur- 
ther existence,  or  render  its  further  prosecution  an  injustice 
to  others.  Thus,  the  sale  of  property  charged  to  the  lienor  is 
an  extinguishment  of  the  lien.^  So  will  such  fraud  on  his 
part  as  in  ordinary  personal  actions  would  prevent  any  re- 
covery of  the  debt,  or  such  conduct  as  in  equity  should  estop 
him  from  its  assertion.  Payment  to  one  of  several  joint  con- 
tractors will  be  good,  and  any  one  may  enter  satisfaction  in 
behalf  of  all.^  But  a  debtor  cannot  by  any  act  of  his  own 
discharge  a  lien  attached  against  his  property.  Thus,  a  con- 
tractor cannot  defeat  lien  of  sub-contractor  by  making  an 
assignment  for  the  benefit  of  his  creditor.  The  latter  is  en- 
titled to  proceed  the  same  as  if  it  had  not  been  made.^  So, 
an  assignment  for  the  benefit  of  creditors  does  not  prevent 
the  filing  of  a  mechanics'  lien.^  Nor  will  the  cancellation  of 
a  contract  affect  liens  already  attached.^ 

^  Kennedj  v.  Jonef,  07  Me.  588.  *  McMnrray  v.  Hntcheson,  89  How. 

*  Sehncttler  v.  Gfttdiner,  41  How.  Pr.  (N.  Y.)  210;  t.  o.  S  Abb.  N.  Cas. 

Pr.  (N.  Y.)  248.  (K.  Y.)  423. 

<  Foltf  p.  P«tert,  16  Ind.  244.  •  Cniinp  v.  GUI,  9FhilA.  117. 

«  Cagte  9.  Keya«r,    17   Abb.    Vt.        7  Jenki  v.  Brown,  66  N.  Y.  629. 
(N.  Y.)  214. 
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§  296.  When  Zden  U  diioliarged  by  unltliig  witb  it  Non-Jien 
daims.  —  A  party  seeking  a  peculiar  right  or  remedy,  in  re- 
spect to  a  particular  debt,  must  enforce  it  by  itself,  and  not 
unite  it  with  other  claims.    Any  other  rule  would  be  highly 
unjust  and  oppressive.^    This  is  illustrated  by  a  series  of  de- 
cisions in  seveml  of  the  States.     Thus,  it  was  held  that  the 
lien  was  lost  if  the  creditor,  in  taking  his  judgment,  include 
any  non-lien  claims ;  ^  as  including  labor  and  materials  for 
painting  a  fence  and  varnishing  carpets,  which  are  not  lien- 
able,  with  those  which  are.^    Where  a  laborer  has  so  inter- 
mingled his  lien  claim  with  non-lien  items,  that  the  exact, 
amount  for  which  he  is  entitled  to  a  lien  cannot  be  ascer- 
tained, the  whole  lien  must  fail.^    For  otherwise  a  person 
having  an  account  due  for  labor  or  materials  furnished,  pay- 
ment of  which  would  be  secured  by  a  lien,  could  combine 
with  it  other  claims  not  thus  secured  and  obtain  judgment 
for  the  whole  amount,  and  enforce  the  collection  of  that  judg- 
ment, by  taking  the  estate  subjected  to  the  lien,  the  effect  of 
wliich  might  be,  where  the  material-man  or  sub-contractor 
has  a  lien,  that  he  could  collect  a  debt  due  only  from  the  con- 
tractor from  the  estate  of  another  not  subject  to  a  lien  for 
this  part ;  ^  or  other  lien  claimants  who  have  a  common  right 
against  the  property  might  be  defrauded  in  the  same  way. 
Under  a  statute  which  gave  a  lien  for  the  performance  of 
labor  or  furnishing  of  materials  actually  used,  '^  by  virtue  of 
any  agreement  with  or  consent  of  the  owner  thereof,"  &c., 
^^  provided  that  no  lien  for  materials  furnished  shall  attach 
unless  the  person  furnishing  the  same  shall,  before  so  doing, 
give  notice  to  the  owner  of  the  land,  if  such  owner  be  not  the 
purchaser  of  the  materials,  that  he  intends  to  claim  such 
lien ;"  if  labor  and  materials  have  been  furnished  by  a  sub- 
contractor, and  used  in  the  erection  of  a  building  under  an 
entire  contract,  with  no  stipulation  for  any  separate  price  for 

1  Hickox  ».  Fay,  86  Barb.  (N.  Y.)    286;  Bicknell  v.  Trickej,  4  Id.  273; 
9 ;  TrueadeU  v.  Gay,  18  Gray  (Maas.),    Lambard  o.  Pike,  33  Me.  Ul. 
811.  *  First  Nat  Bank  of  Salem  v.  Red- 

s  Johnson    v., Pike,  36    Me.    291;    man,  57  Me.  405. 
McCriUifl  v.  Wilson,  4  Redington  (Me.),         «  Baker  o.  Feaaenden.  71  Me.  292. 

»  Lambard  v.  Pike,  33  Me.  141. 
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either,  and  it  was  impossible  to  determine  wtiat  part  of  the 
contract  price  was  to  be  applied  to  either,  and  there  was  no 
mechanics'  lien  for  the  whole,  for  want  of  notice  to  the 
owner,  —  it  was  held  there  could  be  no  lien  for  any  part.^ 
So,  if  labor  and  materials  have  been  furnished  and  used  in 
the  erection  of  a  building,  and  a  payment  has  been  made  on 
general  account,  without  disciimiuation  as  to  whether  the 
same  should  be  applied  towards  the  price  of  the  labor  or  the 
price  of  the  materials,  so  that  it  is  impossible  to  determine 
how  much  remains  due  for  the  labor  or  for  the  materials 
separately,  and  there  is  no  mechanics'  lien  for  the  whole, 
there  can  be  none  for  any  part.^  There  may  also  be  a  dis- 
charge pro  tanto  by  a  mechanic  bringing  suit  upon  his  claim, 
and  withdrawing  one  item  of  the  claim  on  the  trial.  He 
cannot  in  such  case  afterwards  bring  a  separate  suit  for  the 
same  item.  The  former  recovery  is  a  bar  to  the  second  ac- 
tioh,  as  the  claim  was  entire  and  not  capable  of  severance.^ 

§  297.  DiBcharge  by  failing  to  comply  with  Statute.  —  The 
most  frequent  source  from  which  the  discharge  of  the  lien 
arises  against  the  will  of  the  claimant  is  the  omission  on  his 
part  to  comply  with  all  the  substantive  requirements  of  the 
act  creating  the  lien.  The  lien  being  the  creation  of  statute, 
and  proceedings  to  enforce  it  unknown  either  at  law  or  in 
equity,^  it  follows  that  any  act  required  to  be  done,  and 
which  is  made  a  condition  precedent  to  its  enforcement,  is 
fatal,  unless  strictly  performed.  Numerous  instances  of  such 
defects  in  the  proceedings  that  have  been  decided  by  the 
courts  to  have  been  fatal  will  be  found  under  their  appro- 
priate chapters  in  the  subsequent  part  of  this  treatise  relat- 
ing to  remedies.  It  will  be  there  observed  that  at  every 
stage  of  the  proceeding  compliance  with  statutory  directions 
is  essential ;  for,  independently  of  statute,  no  equitable  prin- 
ciples exist  which  can  come  to  the  aid  of  the  mechanic.    It 

1  Morrison  p.  Minot,  6  Allen  (Mast.),  ^  Driscoll  i^.Hill,  11  Allen  (Mass.), 

408 ;  Grayes  v.  Bemis,  8  Allen  (Mass.),  164. 

578 ;    Mulrey    v.    Barrow.    11    Allen  »  Smedlej  w.  Tucker,  8  Phila.  269. 

(Mass.).  162 ;  Pelton  v.  Minot.  7  Allen  «  McNiel  v.  Borland,  28  CaL  144.                                A 

(Mass.).  412.  affirmed  in  Whitney  v.  ' 
Jotlin,  108  Mass.  108. 
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has  been  universally  held  that  he  must  seek  his  lien  under 
the  statute  giving  the  right,  and  subject  to  its  conditions,  or 
not  at  alL  When,  however,  a  claimant  has  done  all  the  law 
requires  at  his  hand,  and  a  public  officer  fails  in  the  perform- 
ance of  his  part  of  the  duty,  the  lien  is  not  ordinarily  af- 
fected, unless  the  words  of  tlie  statute  require  a  different 
construction.  Illustrating  this  principle  is  the  case  of  an 
error  of  a  register  in  improperly  indorsing  a  mortgage, 
whereby  a  subsequent  purchaser  was  misled ;  and  as  it  was 
the  duty  of  the  register  to  make  such  indorsement,  and  its 
omission  was  not  the  fault  of  the  mortgagee,  it  could  not  af- 
fect his  rights  or  invalidate  the  mortgage.  The  party  injured 
had  a  right  of  action  against  the  register.^  So,  where  a  notice 
of  the  lien  was  left  for  record  in  the  time  specified,  a  transfer 
of  the  property,  before  the  notice  was  filed,  could  not  defeat 
the  lien  which  had  already  accrued  upon  the  premises.^  So 
a  mechanics'  lien,  regularly  filed  in  proper  form  and  time, 
and  properly  entered  in  the  lien  docket,  was  valid  as  between 
the  parties  to  it,  though  the  prothonotary  omitted  to  index 
their  names  alphabetically  in  that  docket,  which  was  required 
by  statute.^  A  lien  claim  was  entitled  to  priority  over  a 
mortgage,  but,  owing  to  the  carelessness  of  the  county  clerk 
in  making  up  the  record,  the  judgment  on  the  lien-claim  was 
entered  as  a  general  judgment-,  and  hence  the  master,  on  the 
foreclosure  of  the  mortgage,  reported  that  the  mortgage  was 
a  prior  encumbrance.  The  mistake  was  not  discovered  by 
the  holder  of  the  judgment  until  after  the  sale  on  the  fore- 
closure. The  property  was  bought  by  the  mortgagee.  It  was 
held,  that  the  priority  of  the  judgment  could  be  established, 
and  that  complainant  had  not  forfeited  his  right  to  redress 
through  laches,  the  delay  having  been  caused  by  his  endeavor 
to  obtain  his  just  demand  without  resort  to  litigation.^  Where 
it  was  argued  that  a  lien  was  lost  by  there  not  being  an  affi- 
davit attached  to  the  execution,  and  it  appeared  in  evidence 
that  it  had  originally  been  attached,  but  was  ^^  lost  off  or 

1  Dikeman  v.   Packhafer,  1  Daly        <  Irish  v.  Haryey,  44  Fenn.  St  76. 
(N.  Y.),  489.  «  Kline  v.  Cutter,  S4  N.  J.  £q.  829. 

>  HoUliDg  V.  CroniBe,  2  Cal.  00. 
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wohi  6ff/*  it  was  held  that  the  mechanic  did  not  in  such  case 
lose  his  priority  of  lien ;  though  the  affidavit  was  a  necessity.^ 
And  where  a  clerk  negligently  performed  his  duty  in  making 
a  defective  certificate,  which  was  ^  matter  of  form,  the  claim- 
ant not  being  injured,  the  clerk  was  allowed  to  amend  it.^ 
The  failure  of  a  county  clerk  to  indorse  upon  the  lien  claim 
the  time  of  issuing  the  summons,  as  provided  by  statute,  does 
not  avoid  the  writ,  when  neither  the  defendant  or  third  par- 
ties can  be  injured  by  the  failure  to  indorse ;  ^  or  in  cases 
between  concurrent  lien  claimants.^ 

§  298.  Death  of  either  Party  no  Disoharga  of  UeiL  —  The 
death  of  either  the  contractor  or  owner  will  not  work  a  for- 
feiture or  discharge  of  the  lien,  unless  some  special  provi- 
sion of  law  requires  such  construction.  With  regard  to  the 
effect  of  the  death  of  the  contractor,  it  has  been  insisted  that 
the  lien  law,  being  a  special  statute,  is  to  be  strictly  con- 
strued ;  that  it  contemplates  the  existence  of  contracting 
pai-ties,  and  that  the  death  of  the  contractor,  in  effect,  repeals 
or  abrogates  the  statute,  and  deprives  the  laborer  or  material- 
man of  his  lien ;  that  upon  the  death  of  the  contractor  his 
assets  pass  to  the  executor  or  administrator,  and  that  the  in- 
tervention of  the  lien  cannot  deprive  his  legal  representatives 
of  their  power  over  his  estate.  The  answer  to  this  argument 
is,  in  those  States  where  a  sub-contractor  may  proceed  against 
the  owner  for  the  funds  in  his  hands  belonging  to  the  con- 
tractor, that  the  primary  object  of  the  legislature  was  to  cre- 
ate, in  favor  of  the  laborer  and  material-man,  a  lien  upon  the 
fund  in  the  owner's  hands  due  to  the  contractor ;  and  as  to 
that  fund  to  give  him  priority  over  every  general  creditor  of 
the  contractor,  imposing  only  as  a  condition  that  within  the 
time  prescribed  therefor  he  should  file  and  serve  the  notice 
required  by  the  statute.  When  that  condition  is  performed, 
ihe  lienor's  right  becomes  absolute,  and  is  not  destroyed  or 
affected  by  the  death  of  the  contractor.^    When  lien  is  ac- 

1  Tarborough  v.  Lumpkin,  52  Ga.  2S8.         «  Hall  v.  Spaulding,  40  N.  J.  L.  166. 

s  Laswett  v,  Presbjterian  Charch,         »  Telfer     v.     Kieratead,    2    Hilt. 

46  Mo.  279.  (N.  Y.)  677 ;  s.  0.  9  Abb.  ft.  (N.  Y.) 

*  JaoMt  V.  Tan  Horn,  89  N.  J.  L.  4iS. 
86a 
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quired,  the  death  of  the  owner  does  not  destroy  it.*    So, 
where  in  none  of  the  steps  to  perfect  a  lien  is  the  personal 
act  or  participation  of  the  owner  required,  and  the  terms  of 
the  law  are  strictly  complied  with,  neither  principles  nor  a 
fair  construction  of  such  a  law  require  that  the  owner  should 
survive  the  taking  the  proper  measures  to  secure  the  lien, 
and,  as  a  consequence,  the  death  of  the  owner  of  the  prop- 
erty will  not  defeat  a  lien  which  would  otherwise  be  avail- 
able.^   Again,  where  it  was  pi'ovided  that  ^^such  lien  is  not 
to  attach  unless  the  contract  is  made  in  writing,  and  signed 
by  the  owner  of  the  land  .  .  .  and  recorded  in  the  registry 
of  deeds  for  the  county  where  the  land  lies,"  and  **  if  the  per- 
son indebted  in  any  such  .contract  shall  die,  or  shall  convey 
away  his  estate,  before  the  commencement  of  a  suit  on  the 
contract,  the  suit  may  be  commenced  and  prosecuted  against 
his  heirs,  or  whoever  shall  hold  his  estate,*'  &c.,  it  is  manifest 
that  the  legislature  intended  that  the  death  of  neither  of  the 
contracting   parties  should  impair   or   dissolve   the  statute 
lien,  and  as  no  time  is  limited  within  which  the  contract  is 
required  to  be  recorded,  no  reason  can  be  given   why  the 
death  of  the  owner  should  prevent  the  lien  from  attaching. 
The  estate  at  his  death  would  descend  to  his  heirs ;  but  they 
would  hold  it  subject  to  the  claims  of  creditors.^    But  it  has 
been  held  that,  where  the  law  requires  the  notice  to  be  filed, 
and  gives  a  lien  ^^  to  the   extent  of  the  right,  title,  and  in- 
terest of  the  owner  at  the  time  of  the  filing  the  lien,"  and  the 
owner  died  before  the  notice  was  filed,  if  no  lien  has  been 
created   prior  to  the  death  of  the  owner  and  the  title  has 
passed  to  another,  whether  by  purchase,  devise,  or  otherwise, 
no  lien  can  be  acquired  against  such  subsequent  owner,  by 
proceedings  founded  on  claims  arising  under  a  contract  with 
the  deceased  owner.*    In  a  later  case,  where  the  lien  is  given 
only  "  to   the   extent  of  the  right,  title,  and  interest  then 
existing  of  the  owner,"  labor  done  on  premises  in  pursuance 

^  Brown  v.  ZeiM,  59  How.  Fr.  *  Foster,  Petitioner,  20  Pick.  642; 
(N.  Y.)  346.  Pifer  v.  Ward,  8  Blackf.  (Ind.)  262. 

3  Williams  v.  Webb,  2  Disney  «  Crystal  v.  Flannel^,  2  £.  D. 
(CiD.),  480.  Smith,  683. 
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of  a  contract  with  a  prior  owner  cannot  be  the  subject  of 
lien  as  against  a  succeeding  owner,  unless  the  lien  was  fixed 
before  the  transfer.^  So  where  the  lien  created  attaches  to 
the  extent  of  the  interest  of  the  owner,  and  docB  not  create 
a  personal  claim  against  such  owner,  no  action,  therefore, 
can  be  maintained  against  the  executors  for  a  personal  de- 
mand arising  thereon.  There  may  be  cases  under  the  above 
law  where  such  a  proceeding  can  be  instituted  against  execu- 
tors, such,  for  instance,  as  that  of  a  devis^  by  the  testator  of 
his  real  estate  to  his  executors ;  but  without  title  to  the 
property  of  the  testator  on  which  the  lien  exists,  no  such 
proceeding  can  be  maintained  against  the  executors  of  the 
deceased  owner.^  A  proceeding  to  foreclose  a  mechanics' 
lien  under  chap.  600,  Laws  of  1863,  New  York,  is  not  an 
action  within  section  121  of  the  Code ;  and  the  proceeding 
abates  upon  the  death  of  the  owner,  and  cannot  be  revived 
against  his  devisees  or  representatives.^  If  a  person  be  enti- 
tled to  a  lien  on  a  house  and  land,  and  by  an  insolvent  act 
provisiot;  is  made  for  the  disposition  of  the  whole  of  ah  in- 
solvent estate,  and  no  part  of  it  is  appropriated  to  the  claims 
secured  by  lien,  and  no  provision  is  made  by  statute  authoriz- 
ing the  recovery  of  a  judgment  against  an  estate  actually  in- 
solvent, the  lienor  is  not  entitled  to  a  preference  over  the 
general  creditors,  when  the  debtor  has  deceased  and  his 
estate'  has  been  rendered  insolvent  within  one  year  from  the 
time  of  granting  administration.^  But  an  action  commenced 
before  the  expiration  of  a  lien,  and  brought  to  enforce  it, 
may  be  prosecuted  to  judgment  and  execution  against  an 
administrator  or  executor,  notwithstanding  the  death  and 
insolvency  of  the  debtor.  So,  in  case  of  a  defendant  under 
guardianship  by  reason  of  insanity,  whose  estate  has  been 
duly  represented  insolvent.* 

§  299.  Discharge  by  Bankmptoy.  —  Before  passing  to  con- 
sider how  far  mechanics'  liens  are  affected  by  the  bankruptcy 

• 

i  Meyen  ».  Bennett,  7  Daly  (N.  Y.),        »  Leavy  r.  Gardner,  68  N.  Y.  024. 
471.  *  Severance  v,  Hammatt,  28   Me. 

>  Crystal   v.  Flannelly,   2   £.    D.  611. 
Smith,  688.  »  Pratt  v.  Seavey,  41  Me.  370. 
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of  the  owner,  it  U  well  to  note  that  the  security  of  lien  giYen 
to  meohanics  and  material-men  is  not  obnoxious  to  the  letter, 
spirit,  or  poliey  of  the  bankrupt  act,  because  it  works  no  in- 
justice to  aoy  creditor.  It  should  be  remarked,  in  one  respect 
there  is  an  important  difference  between  mechanics^  lien  for 
labor  and  materials  and  a  lien  created  by  attachment  In 
the  latter  case,  an  attaching  creditor  has  no  claim  for  prefer- 
ence over  other  creditors,  except  by  his  attachment ;  whereas 
when  a  mechanic  Qbtains  a  lien  under  the  statute,  and,  rely- 
ing upon  it,  increases  the  value  of  the  land  by  erecting 
buildings  thereon,  be  has  a  strong  equitable  claim  for  reim? 
bursement  to  the  extent  of  the  value  of  his  labor  and 
materials  furnished  for  building,  and  in  this  respect  he  haa 
a  marked  preference  over  the  other  creditors  of  the  land, 
who  had  trusted  to  the  personal  credit  of  their  debtor.^  The 
lien  is  given  to  secure  the  claims  of  certain  persons  for  the 
value  of  their  labor  and  materials  bestowed  upon  the  prop-* 
erty  of  the  debtor.  The  operation  of  the  law  is  a  convenient 
substitute  for  the  giving  of  a  mortgage,  or  other  express 
security,  day  by  day,  for  the  value  of  such  work  and  mate- 
rials, and  is  to  be  considered  and  enforced  as  such.  Upon 
the  faith  of  this  securitjs  so  given,  the  one  party  furnishes 
labor  and  material,  and  the  other  secures  the  benefit  of  them. 
This  transaction  is  not  in  violation  of  the  terms  or  policy  of 
the  bankrupt  act,  even  although  the  owner  of  the  property 
should  be  insolvent  at  the  time ;  because  such  security  or  lien 
is  only  equivalent  to  the  additional  value  which  the  creditor 
has  by  this  means  given  to  the  property  of  the  debtor,  and 
therefore  does  not  diminish  the  assets  of  the  latter  applica- 
ble to  the  payment  of  his  pre-existing  debts;  like  advances 
made  in  good  faith  to  an  indebted  person,  to  enable  him  to 
carry  on  his  business,  upon  security  taken  at  the  time,  which 
do  not  violate  either  the  terms  or  policy  of  the  bankrupt 
act,  since  the  debtor  gets  a  present  equivalent  for  the  new 
debt  he  creates  and  the  security  he  gives.  Accordingly,  if 
the  law  secure  the  lien  to  the  mechanic  or  material-mail  from 
the  doing  of  the  work  or  the  furnishing  the  materials,  and  it 

1  Foster  v.  Heirt  of  StoDe,  20  Pick.  640. 
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attaches  to  the  building  from  that  time,  upon  the  condition 
subsequent  tbafc  the  lien  creditor  file  a  notice  of  his  intention 
to  hold  such  lien  within  a  certain  period  from  the  comple- 
tion of  the  building,  the  commencement  of  proceedings  in 
bankruptcy  between  the  doing  of  the  work  or  furnishing  of 
materials,  and  the  filing  of  such  notice  does  not  impair  or 
affect  the  lien  or  the  right  of  the  lien  creditor  to  continue 
it  by  filing  the  notice.  The  lien  existed  under  the  mechanics' 
act  prior  to  the. commencement  of  proceedings,  and  the  right 
under  such  circumstances  is  preserved  by  the  bankrupt  law.^ 
§  800.  Bffect  of  Bankruptcy.  —  The  same  view  was  ex- 
pressed in  another  State,^  under  a  law  which  created  a  lien 
as  soon  as  the  labor  was  performed  or  the  materials  furnished 
and  used,  but  declared  that  it  should  be  dissolved  unless  the 
ereditor  should  file  a  certificate  thereof  in  the  city  clerk's 
of&ce  within  thirty  days,  and  begin  a  suit  to  enforce  it  within 
ninety  days  after  he  ceased  to  furnish  the  labor  or  materials. 
It  was  decided  that  the  certificate  might  be  filed  and  the  suit 
eommenced  after  the  commencement  of  proceedings  in  bank- 
ruptcy.. These  steps  were  necessary  to  keep  the  lien  alive, 
and  could  not  be  deemed  encroachments  upon  the  authority 
of  the  bankrupt  court.  But  no  sale  could  be  made  during 
the  pendency  of  the  proceedings  in  bankruptcy,  and  the 
State  court  should  order  the  suit  to  stand  continued,  to 
await  the  result  of  the  action  of  the  bankrupt  court.^  Again, 
in  Pennsylvania,  where  the  lien  by  the  State  law  commences, 
at  least  when  the  materials  are  furnished,  and  materials  were 
furnished  to  a  party,  and  afterwards  a  petition  in  bankruptcy 
was  filed  against  him,  then  a  claim  of  lien  for  the  materials 
in  due  time,  and  then  he  was  adjudged  a  bankrupt ;  under 
such  circumstances  the  premises  passed  to  the  assignee,  sub- 
ject to  the  lien,  which  was,  however,  to  be  enforced  in  a 
State  court,  and  not  in  the  United  States  court.*  But  a  lien, 
to  be  recognized  by  the  bankrupt  court  as  a  valid  lien  on 
property  which  passes  from  the  bankrupt  to  the  assignee,  by 

1  In  n  Coulter,  5  Nat.  Bank.  Beg.         •  aifton  v.  Foster,  3  Nat.  Bank.  Beg. 
^  162 ;  9.  o.  4  Am.  Bep.  689. 

<  MMtachntetti.  «  Keller  v.  Denmead,  68  Penn.  449. 
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virtue  of  the  proceedings  in  bankruptcy,  must  be  a  lien  at 
the  time  of  the  commencement  of  the  proceedings  in  bank- 
ruptcy. No  proceeding  thereafter,  under  a  State  law,  to  im- 
pose upon  it  a  lien  not  then  created  or  constituted,  is  valid. 
So  that  where  it  is  not  the  intention  of  such  a  law,*  that  the 
performing  of  the  labor  or  the  funiishing  of  the  materials 
shall  of  itself  constitute  a  lien  for  the  debt  upon  the  building 
or  land,  and  the  creating  of  the  debt  by  such  means  only 
gives  a  right  to  the  creditor  to  create  the  lien  by  filing  the 
claim  within  the  time  and  in  the  manner  specified,  lien  claims 
which  were  filed  after  the  commencement  of  proceedings  in 
bankruptcy  did  not  become,  by  such  filing,  liens  which  must 
be  allowed  by  the  bankrupt  court,  although  they  were  filed 
within  the  time  granted  by  the  statute.'  So  no  claim  can  be 
allowed  for  work  done  after  the  filing  of  the  petition  in  bank- 
ruptcy.^ Under  the  twenty-seventh  section  of  the  bankrupt 
act,*  mechanics'  liens  for  wages,  to  the  amount  of  fifty  dol- 
lars, and  due  within  six  months  before  bankruptcy,  are  en- 
titled to  priority,  and  may  be  assigned,  and  the  privilege 
enforced  by  their  assignee.** 

§  800  a.  Proceedings  in  Case  of  Bankruptcy.  —  It  was  not 
intended  by  the  late  United  States  Bankrupt  Law  to  cut  ofif 
or  destroy  liens  or  vested  rights  acquired  under  State  laws, 
but  rather  to  preserve  all  liens,  and  a  person  has  therefore  a 
right,  notwithstanding  the  commencement  of  proceedings  in 
bankruptcy,  to  perform  all  acts  necessary  to  the  final  prosecu- 
tion and  perfection  of  his  lien  under  the  statutes  of  the  State, 
and  the  courts  of  the  State  whose  statute  gives  the  lien  would 
have  jurisdiction  to  ascertain  and  enforce  the  lien  against  the 
property,  when  the  bankrupt  court  orders  the  property  to  be 
sold  subject  to  the  lien.'  Although  the  lien  is  created  by 
statute,  it  will  be  lost  by  an  omission  of  the  steps  required 
for  its  enforcement.  And  therefore,  notwithstanding  proceed- 
ings in  bankruptcy  against  an  owner,  the  petition  to  enforce 

1  New  Jersey.  *  1867. 

3  In  re  Dey,  3  Nat.  Bank.  Reg.  81 ;         *  In  re  Brown,  8  Nat.  Bank.  Beg. 

8.  c.  9  Blatchf.  286.  '  177. 

^  Tn  re  Cook  &  Gleason,  3  Chic.  Leg.         ^  Douglas  v.  St.  Louis  Zinc  Co.,  66 

N.  410.  Mo.  888. 
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the  lien  should  not  be  dismissed  in  the  State  court,  where  it 
is  uncertain  whether  the  bankruptcy  court  would  enforce 
such  a  claim  unless  it  be  kept  alive  by  proceedings  contem- 
plated by  statute.^  When  a  creditor  has  a  lien  on  a  building, 
or  on  the  land  whereon  the  building  stands,  and  the  debtor  is 
adjudged  a  bankrupt,  unless  his  assignee  shall  proceed  in 
the  United  States  courts  sitting  in  bankruptcy  to  ascertain 
the  lien  and  provide  for  its  satisfaction  out  of  the  property, 
the  creditor  will  be  entitled  to  enforce  his  lien  by- suit  in  the 
State  conrt.^  In  another  case  it  was  held  that  where  parties 
had  invoked  the  equitable  jurisdiction  of  the  court  for  the 
foreclosure  of  the  lien,  that  it  might  restrain  the  same  parties 
from  continuing  bankrupt  proceedings  against  the  owner  for 
the  enforcement  of  their  claim.^  Where  a  claimant  failed  to 
state  in  the  probate  of  his  lien  claim  before  the  register  that 
it  was  secured  by  a  mechanics'  lien,  as  required  by  section 
5077  of  the  Bankrupt  Act,  it  was  held  that  a  third  party  not 
interested  in  the  distribution  could  not  make  the  complaint. 
Held,  further,  that  the  property  covered  by  the  lien  occupied 
the  place  of  a  surety  for  the  payment  of  the  debt  of  the  bank- 
rupt, and  there  was  no  reason  why  the  claimant  should  have 
set  it  forth  in  his  proof.^ 

§  801.  DiBsoiatloii  of  Partnership  no  Discharge.  —  The  dis- 
solution of  a  partnership  has  no  other  effect  upon  contracts 
for  building  than  upon  those  for  other  purposes.  Exposed  as 
partnerships  are  to  sudden  and  arbitrary  terminations  arising 
from  death,  or  the  will  and  conduct  of  the  partners  themselves, 
engiagements  undertaken  by  the  firm  are  frequently,  at  the  mo- 
ment of  dissolution,  in  a  condition  of  part  performance  either 
on  the  side  of  the  partners  or  on  that  of  the  persons  with 
whom  they  have  dealt.  For  these  purposes,  —  the  collection 
of  its  assets  and  the  enforcement  of  its  rights,  — the  partner- 
ship continues  in  a  qualified  sense,  although  for  all  other  pur- 
poses it  may  be  fully  dissolved.     It  follows,  therefore,  that  as 


>  Bryant  9.  SmaU,  85  Wis.  206.  >  Piuej  v.   Bradley,  1   N.  Y.  Su- 

>  Marttoo    v.  Stickney,  66  N.  H.    preme  Ct.  061. 

883.  «  BasBett   ft  Brown   9.  Baird,   86 
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the  rights  of  the  partnership  at  the  moment  of  dissolution 
main  intact,  the  lien  is  not  discharged  thereby.  Accordingly 
it  has  been  held  that  where  a  partnership  had  a  lien  for  work 
and  money  expended  upon  machinery,  it  was  not  discharged 
by  the  dissolution  of  the  firm  and  the  assignment  by  one  part- 
ner of  his  interest  therein  to  the  other  on  a  settlement.  The 
partner  to  whom  the  debt  and  lien  were  assigned  might  enforce 
the  same  for  his  own  use  in  the  name  of  the  firm,  under  the 
general  rule  that  a  remaining  partner  takes  all  the  rights  of 
the  firm  and  may  exercise  them  in  the  name  of  the  firm,  for 
all  purposes  necessary  for  their  enforcement  and  for  closing  up 
the  joint  business.^ 

§  302.  Change  of  Sovereignty  no  Disoharge.  —  A  mere  change 
of  sovereignty  does  not  affect  liens  in  existence.'  Divisions  of 
territory  are  entirely  political.  When  a  separation  of  jurisdic- 
tion takes  place,  private  interests  and  private  contracts  remain 
undisturbed,  and  every  indivTdual  relation  continues  the  same, 
except  that  of  being  associated  under  the  same  government.' 
Thus,  where  a  county  by  a  new  name  was  formed  out  of  sev- 
eral old  counties,  in  each  of  which  the  mechanics'  lien  law  had 
been  extended  by  name,  the  lien  and  its  remedies  continued 
in  force  in  the  new  county.  The  argument  against  this  con- 
clusion was,  that  as  the  law  was  extended  to  the  old  counties 
by  name,  its  operation  was  limited  to  the  territory  within  the 
geographical  limits  of  each  of  these  counties  for  the  time  be- 
ing, —  that  where  these  counties  were,  the  lien  was,  and  that 
when  territory  was  taken  out  of  these  counties,  it  was  taken 
out  of  the  operation  of  the  law.  If  this  position  were  admit- 
ted, it  would  be  necessary,  when  a  new  county  was  erected,  to 
re-enact  the  whole  body  of  statute  laws ;  and  the  legislature 
could  not  change  the  name  of  any  territory,  whether  school 
district,  township,  or  county,  without  virtual  repeal  of  all  local 
laws.  Territory  or  men,  once  made  the  objects  of  legislation, 
remain  subject  to  the  laws  imposed,  however  the  names  by 

.  1  BusfleM    V,   Wheeler,    14   Allen         *  Korn   v.   Mattud    Am.    Soc.,    6 
(Masa.).  180.  Cranch  (U.  S.),  IW. 

3  The  Mutual  An.  Soc.  r.  Watts.  1 
Wheat.  (U.  S.)  279. 
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which  they  are  designated  may  be  changed.  The  mechanics' 
lien  law,  operative  on  the  spot  where  in  this  instance  it  was 
sought  to  be  enforced,  and  unrepealed  by  the  law  creating  the 
new  county,  remained  operative,  notwithstanding  the  change 
of  the  municipal  name.^ 

§  303.  Discharge  by  Order  of  Court,  Xdenee,  fto.  —  When  the 
discharge  of  the  lien  is  neither  the  act  of  the  lienor  nor  a  legal 
consequence  thereof,  but  is  a  right  of  the  party  proceeded 
against  to  have  the  same  dismissed,  or  the  act  of  some  judi- 
cial officer,  the  discharge  can  only  be  effected  in  one  of  the 
modes  prescribed  by  the  statute,  as  the  whole  proceeding  is  a 
special  one,  and  such  remedies  only  as  are  expressly  given, 
can  be  pursued  ;  ^  any  others  will  be  nullities.  It  has  been 
thus  expressed  in  other  cases.  The  express  provisions  made 
in  statutes  for  the  discharge  of  liens  in  certain  cases  preclude 
any  implication  of  a  legislative  intent  that  they  may  be  dis- 
charged in  other  cases  not  mentioned.  Thus,  where  a  claim- 
ant was  allowed  less  than  the  sum  claimed  by  him,  and  appealed 
from  the  judgment ;  the  owner,  then,  upon  the  refusal  of  the 
claimant  to  receive  it,  paid  the  amount  of  the  judgment  into 
court  and  applied  to  have  the  property  released  from  the  lien, 
it  was  held  that  as  the  judgment  had  been  appealed  from  by 
the  claimant  and  not  by  the  owner,  which  was  the  case  con- 
templated by  the  statute,  the  lien  could  not  be  discharged 
except  by  making  a  deposit  for  the  whole  sum  claimed  and 
interest,  which  was  expressly  allowed  by  the  statute.'  Where 
a  lien  law  provided  how  liens  might  be  discharged,  these  ex- 
press enactments  negative  the  idea  that  the  legislature  intended 
to  vest  in  the  court  the  power  to  discharge  the  liens  bj^  other 
processes,  or  for  other  causes,  and  particularly  upon  summary 
motion.^  A  mere  order  by  the  court,  authorizing  the  entry  on 
the  docket,  **  secured  on  appeal,"  which  the  lien  law  does  not 
justify,  will  not  have  the  effect  of  discharging  the  lieu ;  ^  so, 

1  Parsons  o.  Winslow,  1  Grant  Gas.        *  Matter  of  Lien  on  740  Broadway, 

(Penn.),  100.  16  Abb.  Pr.  (N.  Y.)  k.  b.  886. 

*  Fettricli  V.  Tbtten,  2  Abb.  P^.  ir.  a.  •  Hallahan  v,  Herbert,  U  Abb.  Pr. 
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unless  special  authority  was  given,  it  would  be  improper,  after 
a  reference  of  the  lien  claim  had  been  made  to  a  referee,  for 
the  court  to  discharge  the  lien  upon  a  summary  application  on 
affidavits  as  to  the  merits.  The  claimant  should  have  an  op- 
portunity to  try  it  according  to  the  regular  course  of  proceed- 
ing in  such  cases.^  The  mere  appointment  of  a  receiver  under 
a  creditor's  bill  against  one  entitled  to  a  lien,  with  an  order  to 
make  an  assignment  to  him,  where  none  is  shown  to  have  been 
made,  and  the  receiver  has  made  no  claim  to  the  debt,  will  not 
operate  to  release  the  lien.^  Again,  where  a  statute  provides 
that  the  lien  may  be  discharged  in  either  of  several  modes,  and 
among  others  ^^  by  an  entry  of  the  clerk,  made  in  the  book  of 
liens,  after  one  year  has  elapsed  since  the  filing  of  the  claim, 
stating  that  no  notice  has  been  given  to  him  of  legal  steps  to 
enforce  the  lien,''  &c.,  and  that  the  lien  ^^  shall  continue  until 
the  expiration  of  one  year  from  the  creation  thereof,  and 
until  judgment  rendei*ed  in  any  proceedings  for  the  enforce- 
ment thereof,"  and  proceedings  are  not  commenced  within 
the  period,  the  lien  ceases  at  the  end  of  the  statutory  time  ; 
in  which  case  the  clerk  should  make  an  entry  of  discharge  to 
clear  the  docket.  Indeed,  the  clerk  might  be  forced  by  man- 
damus to  make  the  entry,  after  demand  and  refusal.  Under 
this  statute  it  has  been  further  held,  that  if  the  proceedings 
have  been  properly  instituted  within  the  statutory  period,  a 
mere  failure  on  the  part  of  the  claimant  to  notify  the  clerk  of 
that  fact  does  not  give  to  the  owner  a  right  to  a  discharge, 
but  the  same  may  be  proceeded  with  to  judgment.  It  is 
proper  for  the  clerk,  at  his  option,  in  the  exercise  of  his  offi- 
cial discretion,  when  applied  to  make  the  entry  of  discharge, 
to  require  an  affidavit  that  no  notice  has  been  left  with  him, 
during  the  year,  of  proceedings  to  enforce  the  lien.  If  the 
clerk  has  not  been  served  with  notice  by  the  defendant,  he 
may,  nevertheless,  after  the  expiration  of  the  time  in  which 
proceedings  may  be  begun,  of  his  own  motion,  make  an  entry 
of  discharge  of  the  lien.  But  in  doing  this  he  should  act  with 
extraordinary  precaution,  which  would  only  be  a  proper  exer- 

1  McGuckin  v.  Coulter,  10  Abb.  Pr.        *  Bantow  o.  McLachlan,  99  HI.  64L 
(N.  Y.)  N.  8. 128. 
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cise  of  official  duty.  For  under  the  statute,  if  the  clerk  under 
such  circumstances  makes  the  entry  of  discharge,  the  lien  is 
gone  by  the  ministerial  act  of  the  clerk,  and  the  court  could 
not  interfere  as  against  the  right  of  an  innocent  purchaser 
after  such  an  entry,  who  had  purchased  upon  the  warrantable 
presumption  that  the  lien  was  discharged  in  the  manner  pro- 
vided by  law  ;  and  it  is  extremely  doubtful  if  relief  could  be 
giveu  even  as  between  a  sub-contractor  and  owner.^  Under  the 
same  statute,  it  has  been  held  by  another  court  that  the  lien 
ceases  by  the  limitation  of  time  prescribed,  and,  consequently, 
no  order  requiring  the  clerk  to  enter  the  discharge  is  neces- 
sary.^ So,  where  an  act  declares  that  the  lien  maybe  discharged 
in  any  one  of  several  methods,  the  happening  of  any  of  the 
events,  or  the  performance  of  any  of  the  acts  mentioned, 
operates,  per  »e,  as  a  discharge,  without  necessity  for  further 
act  by  any  person.'  Where  •*  the  lien  created  by  the  filing 
of  the  notice  shall  continue  for  one  year  thereafter ;  but  if, 
within  such  }'ear  proceedings  are  commenced,  such  lien  shall 
continue  until  judgtfient  is  rendered  thereon,'*  the  lien  ceases 
at  the  expiration  of  the  year,  unless  the  proceedings  are  com- 
menced as  required  by  statute.^ 

§  303  a.  Diioharge  bySeonritjr.  —  Some  States  have  adopted 
special  provisions  allowing  the  owner  to  discharge  the  lien 
by  filing  in  the  proper  office  sufficient  bail  to  answer  the  re- 
sult of  the  lien  proceedings.  In  all  such  cases,  the  statute 
must  be  strictly  followed  by  the  party  seeking  its  benefits, 
and  the  mechanic  will  be  confined  to  the  same,  in  his  righte 
against  the  sureties.  Thus  where  a  defendant  may  file  a 
written  undertaking,  with  surety  to  be  approved  by  the  court 
to  the  effect  that  he  would  pay  the  judgment  that  might  be 
recovered,  and  costs,  and  thereby  release  the  property  from 
the  lien,  a  decree  may  be  entered  personally  against  the  owner 
for  the  amount  due,  but  there  is  no  precedent  for  a  like  judg- 
ment against  the  sureties  either  at  law  or  in  equity,  unless  it 

1  Paine  r.  Bonney,  4  E.  D.  Smith,         »  Mashlitt  v,  SilTerman.  60  N.  Y. 
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be  expressly  so  stipulated  in  the  iustrument,  or  unless  the 
parties  enter  into  a  recognizance,  which  is  matter  of  record. 
The  remedy  is  an  action  at  law  against  the  sureties.^  So, 
where  the  statute  to  enforce  the  lien  provides  for  an  equitable 
proceeding,  and  a  mechanic  brings  an  action  at  law  declaring 
on  the  common  counts  in  assumpsit,  the  judgment  in  this 
action  against  the  owner  is  not  admissible  in  evidence  against 
a  party  who,  subsequently  to  the  commencement  of  the  action 
at  law,  became  surety  by  which  the  lien  was  released.^ 
Again,  where  the  lien  has  been  discharged  by  paying  the 
money  into  court  or  giving  security,  which  is  ^^  substituted 
for  the  premises  against  which  the  claim  is  filed  and  shall 
abide  the  final  judgment  of  the  court  thereon,"  the  proceed- 
ing by  scire  facias  upon  the  claim  is  not  the  proper  form  to 
determine  the  rights  of  the  plaintiff  He  must  proceed  upon 
the  bond,  or  if  the  money  has  been  paid  into  court,  the  court 
will  award  an  issue  to  determine  whether  any,  and  if  any, 
what  amount  is  due  to  the  plaintiff.^  ^^  Upon  security,  ap- 
proved by  the  court  in  double  said  amount,  being  entered  in 
the  manner  to  be  prescribed  by  the  court,  such  security 
shall  be  substituted  for  the  premises,"  &c.,  after  a  scire  facias 
has  been  issued,  defendant  cannot  enter  security  in  the  usual 
form.  The  court  will  not  approve  of  the  security  unless  the 
issuing  of  the  scire  facias  is  recited  in  the  bond  and  it  con- 
tains a  warrant  of  attorney  for  entering  judgment  for  the 
amount  that  shall  be  found  due  with  interests  and  costs.^ 
The  security  may  now  be  entered  at  any  time  before  levari 
facias.^  A  motion  by  an  owner  to  remove  or  discharge  a  lien 
should  be  made  in  the  proceedings  to  enforce  the  lien  on 
notice  to  the  lienors,  and  not  by  an  action  in  equity,*  Under 
a  law  which  provides  that  "  any  person  having  an  interest  in 
property  upon  which  a  lien  has  been  claimed "  may  release 
the  same  by  giving  bond,  a  former  owner  of  land,  which  he 

1  Phillips  V.  Gilbert,  101  U.  S.  721.  «  Hood  v.  Building  Ass..  9  Phila. 

«  Pliillips  ».  Coburn,  2  MacArthur  106 ;  Maulsby  r.  Simpson,  11  Phila. 
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has  conveyed  with  a  warrtfntj  against  encumbrances  has  no 
such  interest  in  the  estate  as  entitles  him  to  dissolve  it,  under 
the  foregoing  statute.^ 

§  304.  'Wlieii  Iiienor  oan&ot  enter  DlAoharge*  —  It  has  been 
heretofore  remarked  that  ordinarily  a  claimant  may  at  his 
own  option  enter  a  dismissal  of  the  proceedings  to  foreclose 
the  lien.     But  this  right  is  sometimes  restricted  by  statute. 
For  example,  under  a  law  which  allows  the  owner  to  call  on 
the  lien  claimant  to  proceed,  and  proceedings  are  instituted, 
the  claimant  can  no  longer  submit  to  a  nonsuit  without  the 
consent  of  the  owner  ;  and  if  there  be  a  failure  of  proof  sufS- 
cient  to  establish  the  lien,  the  owner  may  demand  a  verdict  and 
judgment  in  his  favor,  which  will  operate  as  a  final  discharge  of 
the  lien.^    Again,  if  the  law  secure  to  a  party  against  whose 
property  liens  are  filed  the  right  to  call  upon  the  claimant  to 
proceed,  and  he  gives  the  notice  provided  for  by  statute,  and 
the  claimant,  though  served  with  such  notice,  neglects  to 
file  a  statement  of  his  demand  as  required  within  the  time 
specified  in  the  law,  the  court  may  on  motion  discharge  the 
lien.^    So,  where  a  statute  provides  for  a  formal  suit,  and  an 
appearance  of  all  the  lien  claimants,  in  order  for  a  settlement 
of  the  entire  liens  against  the  property,  and  the  court  having 
once  acquired  jurisdiction  by  a  regular  proceeding,  the  lien 
of  other  claimants  cannot  be  divested  by  any  dismissal  by  the 
parties  who  originally  instituted  the  suit.     They  have  a  right 
to  withdi*aw  their  claim,  but  no  power  to  affect  the  proceed- 
ings so  far  as  it  may  concern  other  lien  claimants  not  in 
privity  with  them,  who  had  by  petition  become  paities  claim- 
ant.    These  latter  have  as  much  right  to  proceed  as  the 
original  actors.*    Where  a  proceeding  is  commenced  by  any 
claimant,  and  a  prior  or  subsequent  lienor  is  made  a  party 
and  duly  appears,  he  has  thereafter  a  right  'to  carry  through 
the  proceedings  for  his  own  benefit,  and  if  the  claimant  in- 
stituting the  proceedings  allows  his  lien  to  expire,  or  in  way 

1  GleDdon  v.  Townsend,  120  M«m.        *  CanoU  v.  Caaghlin,  7  Abb.  Pi; 

W6.  V.  B.  (N.  Y.)  72. 

>  Walter    v.    Streeper,    2    MUef        «  EUiott  v.  Iren.  7  Ner.  287. 
(Penn.),  34a 
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becomes  disentitled  to  continue  the  proceedings,  any  other 
lienor  who  has  appeared  in  the  proceedings  may  continue 
them  for  the  enforcement  of  his  own  lien.^  So,  in  an  action 
to  foreclose,  where  numerous  lienors  are  parties  defendant, 
the  settlement  with  the  owner  and  withdrawal  of  some  of  the 
lienors,  including  the  sole  plaintiff  in  the  action,  does  not 
prejudice  any  other  lienors.^ 

I  Abram  v.  Bojd,  6  Dalj  (K.  T.),        '  Morgans.  SteTeoi,  6  Abb.  N.  Gas. 
321.  85& 
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CHAPTER  XXVIL 

KATUBB     OF     PBOCEEDIKG. 

§  305.  When  a  Prooeedlng  in  Rem.^  —  The  lien  of  the  me- 
chanic being  a  remedy,  having  for  its  object  the  subjection  of 
specific  property  to  the  payment  of  an  indebtedness  arising 
out  of  its  construction  or  improvement,  the  proceeding,  so  far 
as  this  object  is  to  be  attained,  is  in  rem.  Thus,  under  a 
statute  which  secured  a  lien  for  the  value  of  the  labor  and 
materials.  *' upon  such  house  or  building  and  appurtenances, 
and  upon  the  lot  of  land  upon  which  the  same  stand,  to  the 
extent  of  the  right,  title,  and  interest  existing  at  the  time  of 
notice  of  such  owner,"  &c.,  the  proceeding  to  enforce  this 
remedy  has  been  declared  to  be  in  rem  and  not  in  personam^ 
and  operates  only  as  a  foreclosure  of  a  lien,  and  not  as  an 
action  for  the  collection  of  a  debt ;  ^  but  under  such  a  statute, 
it  is  not  an  action  *'  affecting  the  title  to  real  estate,  or  an 
interest  therein."  ^  Again  where  it  was  provided  that  parties 
*^  shall  have  a  lien  on  the  house  and  the  ground  on  which  the 
same  is  erected,"  the  court  held  the  remedy  of  the  mechanic 
to  be  only  in  rem^  and  not  in  personam,^  So,  where  "  every 
building  shall  be  subject  to  a  lien  for  the  payment  of  all  debts 
contracted  for  work  done  or  materials  furnished,"  and  '^  the 
proceedings  to  recover  the  amount  of  any  claim,  as  aforesaid, 
shall  be  by  writ  of  scire  facia%^'*  &c.,  to  be  enforced  **  by  a 
writ  of  le:t)ari  fadas^^  "  to  be  levied  of  the  said  building  and 
lot  of  ground,"  it  is  a  proceeding  in  rem^  by  scire  facias  upon 

1  This  section  was  cited  with  appro-  (N.  T.)  166 ;  Qaimby  v.  Sloan,  2  Abb. 

bation  in.  Waldroff  v.  Scott,  46  Tex.  1.  Pr.  (N.  T.)  03. 

3  Randolph  r.  Leary,  8  E.  D.  Smith,  »  Wheeler  v.  Scofleld,  67  N.  T.  811. 

687;  Conkright  r.  Thomson,  1  E.  D.  *  Homans  v.  Coombe,  3  Cranch  C.  C. 

Smith,  661 ;  a.  o.  4  Abb.  Pr.  (N.  T.)  866;  Gordon  v,  Torrey,  2  McCart  Ch. 

206;  Grant  o.  Yandercook,  67  Barb.  (N.J.)  112. 
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a  record.^  "  Whenever  any  building,  &c.,  shall  be  construct- 
ed ..  .  such  building  is  hereby  made  liable,  and  shall  stand 
pledged,  for  all  the  work  done  in  the  construction  of  such 
building,"  &c.,  and  no  provision  is  made  for  the  personal 
obligation  of  the  owner,  the  same  conftruction  has  been 
given,  that  it  was  a  proceeding  in  rem^  and  not  in  personam. 
The  owner  being  cited  to  defend  his  interest  in  the  estate, 
the  land,  building,  &c.,  are,  for  the  purposes  of  the  lien,  made 
debtor  for  the  improvements.^  The  criterion  adopted  in 
some  of  the  cases  to  determine  the  character  of  the  action 
seems  to  be  that  when  a  special  execution  can  only  be  issued 
against  the  property,  it  is  classed  as  a  proceeding  in  rem ;  ^  as 
where  it  is  provided  that  *'  no  judgment  on  scire  facias^*'  to 
enforce  the  lien,  ^' shall  warrant  the  issuing  an  execution^ 
except  against  the  building  upon  which  the  lien  existed/'^ 
The  proceeding  being  in  rem^  the  lien  must  appear  by  the 
record  and  not  by  outside  acts  of  estoppel.^ 

§  306.  Only  Qaasi  in  Rem. —  It  is,  however,  to  be  observed 
that  the  proceedings  to  enforce  a  mechanics'  'lien,  although 
thus  declared  to  be  in  rem^  are  not  purely  so,  in  the  sense 
used  in  admiralty.^  The  suit  is  always  inter  partes^  and  con- 
fined  to  such  parties.  The  judgment  binds  only  the  interest 
of  those  who  are  parties  to  the  proceeding,  or  might  be- 
come such,  and  are  in  default  if  they  do  notJ  So,  although 
a  mechanics*  lien  law  *^  gives  a  lien  upon  the  land,  and  a 
judgment  for  the  mechanic  shall  be  that  he  recover  the 
amount  found  due,  and  that  his  lien  on  the  tract  of  land  is 
established,  and  the  judgment  shall  order  a  special  execution 
to  issue  against  the  given  tract  of  land,  and  the  judgment 
shall  not  be  a  lien  on  any  other  property  of  the  defendant," 
still  it  is  not  a  technical  proceeding  in  rem^  because  it  must 
be  commenced,  as  in  ordinary  actions,  npon  account.  It 
must  be  against  some  person  by  name  as  defendant,  and  can 
only  be  by  virtue  of  a  contract  with  the  owner  of  the  land. 

1  Miller   v.   Barroll,  14    Md.  173;  234;  Anshutz  v.  McClelland,  6  Watts 

Canon  v.  White.  6  Gill  (Md.),  17.  (Penn.),  4S7. 

3  Butler  V.  RiTera,  4  R.  I.  88.  «  Hunter  v.  Lannin?,  76  Penn.  26. 
s  Delahaj  v,  Clement,  4  111.  201.              «  Mochon  p.  SulliTan,  1  Mont.  472. 

4  LewiB  V.  Morgan,  11  Serg.  &  B.         ^  M'Kim  v.  Mason,  3  Md.  Ch.  188. 
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The  judgment,  likewise,  must  be  rendered  against  some  per- 
son as  defendant,  and  cannot  be  against  the  land  alone,  as 
the  lien  extends  only  to  his  interest.^  And,  on  the  other 
hand,  where  it  is  expressly  provided  that  '^  in  all  cases  of  lieu 
created  by  this  act  the  person  having  a  claim  filed  in  accord- 
ance with  its  provisions  may  proceed  to  recover  it  by  per- 
sonal action  against  the  debtor,"  &c.,  by  the  words  ^^  personal 
action"  it  is  not  intended  to  mean  the  ordinary  action  in  per* 
9onam  for  the  recovery  of  money,  because  such  an  action  is 
not  at  all  calculated  to  give  the  plaintiff  the  relief  which  the 
statute  provides.  The  judgment  in  such  action  would  bind 
the  real  estate  of  the  debtor  only  from  the  time  it  was  ren- 
dered, whereas  he  seeks  to  make  the  building  liable  from 
the  time  the  lien  is  given  by  statute.^ 

§  307.  No  Personal  Judgment,  nnlees  antborixed  by  Statute.  — 
The  remedies  created  in  the  mechanics'  lien  laws  are  of  an 
entirely  statutory  and  extraordinary  nature,  and  the  provi- 
sions for  their  enforcement  are  to  be  strictly  construed.^  The 
principle  that,  where  the  complaint  contains  averments  suffi- 
cient to  authorize  a  judgment,  the  court  may  grant  any 
remedy  warranted  by  the  facts,  although  differing  from  the 
relief  demanded,  does  not  apply  to  actions  under  the  me- 
chanics* lien  law.  Accordingly,  where  the.  statute  author- 
izes a  party  to  proceed  against  the  property  on  which  he  has 
acquired  a  lien,  but  not  against  the  defendant  personally,  he 
has  no  right,  and  the  court  no  power  to  grant  him  the  right, 
to  change  the  nature  of  the  proceeding.^  So,  a  lien  given  to 
machinists  on  machinery  furnished  or  put  up  by  them,  can- 
not be  enforced  by  summary  proceedings  as  in  cases  of  liens 
against  steamboats,  but  the  same  must  be  prosecuted  as  is 
provided  for  the  enforcement  of  mechanics'  liens.^  No  con- 
sideration of  equitable  rights  will  enable  a  court  of  equity  or 
law,  except  in  the  manner  expressly  provided,  to  sustain 
these  proceedings.     In  all  cases,  if  a  party  contemplated  a 

1  Redman   v.  WUliamson,  2  Iowa,         «  Sinclair  v.  Fitcb,  8  E.  D.  Smith, 

488.  677. 

>  Dewey  v.  Fifleld,  2  Wis.  7a  *  Columbut   Iron   Works    Co.   v. 

'  Grant  v.    Vandercook,  67  Barb.  Loudon,  58  Qa.  438. 
(N.  T.)  166;  Doellner  v.  Rogers,  16 
Mo.  840. 
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lien  when  he  delivered  or  furnished  his  work  and  materials^ 
he  should  have  contemplated  taking  the  proper  steps  to  en- 
force it,  and  within  the  proper  time  r  juBt  such  a  lien  as  the 
statute  provided  for,  and  no  other.^  And  therefore  a  claim- 
ant cannot  use  the  proceedings  commenced  to  foreclose  a  lien, 
for  the  purpose  of  recovering  a  personal  judgment,  after  the 
lien  has  expired  by  statutory  limitation.'  Unless  specially 
authorized  by  statute,  an  entirely  different  cause  of  action 
cannot  be  joined  with  the  lien*claim.  So  where  the  lien* 
claim  fails,  a  judgment  cannot  be  entered  on  a  contract' 
But  if,  on  the  other  hand,  the  statute  itself  contemplates  a 
personal  judgment  in  the  same  action  against  any  of  the  par- 
ties, and  the  proceedings  of  a  material-man  are  insufficient 
for  the  purpose  of  enforcing  the  lien,  he  may,  notwithstand- 
ing, take  a  personal  judgment,  if  he  establish  his  right  to  it^ 
Or,  when  permitted  by  the  act,  a  proceeding  to  enforce  a 
mechanics'  lien  may  be  converted  by  amendment  into  an  ordi- 
nary action  for  work  done  and  materials  furnished.' 

§  808.  Prooeedlng  1«  Sul  GeneriA.  —  The  chai*acter  of  the 
proceeding,  whether  legal  or  equitable,  depends  upon  statu- 
tory provision.  A  legislature  has  the  constitutional  power 
to  frame  acts  making  the  proceeding  partly  according  to  the 
course  of  the  common  law,  and  partly  according  to  proceed- 
ings in  equity.'  In  its  earlier  history,  before  any  great  pro- 
gress had  been  made  in  law  reform,  the  common-law  writ  of 
scire  facias  was  the  most  usual  I'emedy  employed.  In  its 
main  feature,  as  a  writ,  founded  on  some  matter  of  record,  it 
peculiarly  recommended  itself  to  those  States  where  notice  or 
claim  of  lien  was  to  be  filed  in  some  office  of  public  records, 
and  the  subsequent  proceedings  were  regarded  as  a  means  of 
perfecting  the  lien  thus  obtained.  The  assertion  of  this  lien, 
however,  in  courts  of  law  was  a  new  jurisdiction.  The  fun- 
damental principles  underlying  it  were  largely  equitable,  and 

1  Quimby  v.  Sloan,  2  E.  D.  Smith,         «  Weyer  v.  Beach,   21  N.  T.  Su- 

£04.  preme  Ct  231. 

>  GraQt  V,  Vandercook,    67   Barb.         «  More  v.  Raggles,  16  Wis.  276. 
(N.  Y.)  166;  8.  c.  8  Abb.  Pr.  k.  b.         *  Donning  r.  Stovall,  80  Ga.  444- 
(N.  Y.)  466;   Hammond  v.  Biuh,  Id.         *  Edwarda  v,  I>errick8on,4  Dutch. 

162.  (N.  J.)  46. 
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special  provisions  for  each  step  in  the  cause  were  necessary 
to  mould  the  writ  to  its  new  uses.^  In  so  far  as  the  suit  is  to 
be  enforced  in  a  court  of  law,  and  subject  to  the  ordinary 
rules  of  pleading  in  legal  proceedings,  it  partakes  of  a  legal 
character ;  as  a  foreclosure  of  a  lien,  and  partition  of  the  pro- 
ceeds of  sale  among  all  claimants  upon  terms  of  equality,  it 
is  impressed  with  the  characteristics  of  a  proceeding  in 
equity.  And  it  may  be  asserted  that  wherever  the  lien 
exists,  and  whatever  machinery  has  been  adopted  for  its  en- 
forcement, the  remedy  is  aui  generiB^  and  not  to  be  con- 
sidered exclusively  a  common-law  action  or  equity  proceed- 
ing, but  either,  or  both,  as  the  statute  may  indicate.  Thus, 
if  an  act  which  authorizes  the  filing  of  a  bill  or  petition  as  in 
chancery,  but  to  secure  a  more  speedy  trial  directs  the  case  to 
be  docketed  on  the  common-law  appearance  docket,  and  that 
the  same  rules  shall  be  observed  as  in  suits  at  law,  and  at  the 
same  time  requires  the  court  *^  to  give  judgment  according  to 
the  justice  and  equity  of  the  case,"  the  obvious  intention  of 
the  legislature  is  to  give  an  easy,  cheap,  and  sure  remedy  to 
that  class  of  the  community  for  whose  benefit  the  law  was 
passed,  by  extending  to  them  all  the  facilities  of  common-law 
evidence,  without  the  delay  and  expense  of  taking  deposi- 
tions, and  extends  at  the  same  time  all  the  liberal  and  appro- 
priate rules  of  equity.^  So,  where  the  claimant  might  pro- 
ceed against  the  builder  and  owner  by  the  same  proceeding, 
with  a  right  of  personal  action  against  the  builder  and  en- 
forcement of  lien  against  the  special  property  improved,  in 
which  all  lien  claimants  participate  equally,  the  proceeding 
was  in  ita  very  nature  partly  a  common-law  and  partly  ft 
chancery  proceeding.  So  far  as  related  to  the  debtor,  it  was 
a  common-law  proceeding ;  so  far  as  it  related  to  the  enforce- 
ment of  the  lien,  it  was  necessarily  a  chancery  proceeding, 
and  in  the  nature  of  a  foreclosure  of  a  mortgage ;  quoad  hoc^ 
the  filing  of  the  lien  was  a  bill  in  chancery.^    Where  the  lieu 

1  DoeUner  r.  Rogers,  16  Mo.  340/  *  Greenough     v.     Wiggington,    2  J 

«  Spencer  v.  Bamett,  35  N.  T.  M ;  Greene  (Iowa),  485. 
Chambersburgh  Man.  Co.  v.  Hazelett,         ^  Edwards  v.  Derrickson,  4  Dutch. 

8  Brewst.  (Penn.)  96.  (N.  J.)  45. 
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^^  may  be  enforced  by  attachment,  either  at  law  or  in  equity/' 
and  this  is  the  only  provision  on  the  subject,  an  attachment 
is  the  only  remedy  to  enforce  it.^  But,  where  it  was  pro- 
vided that  in  a  statutory  lien-action,  the  forms  and  proceed- 
ings ^^shair'  be  the  same  as  in  ordinary  actions,  it  was  con- 
strued as  permissive  and  not  mandatory,  and  the  word 
"  shall"  as  meaning  "may."* 

§  809.  When  in  Nature  of  Foreolosore  of  Mortgage. —  Where 
no  special  mode  of  proceeding  is  pointed  out  for  enforcing 
the  lien,  the  remedy  pursued  should  be  in  accordance  with 
the  general  principles  and  practice  relating  to  the  enforce- 
ment of  liens.  Thus  on  a  sub-contractor  bringing  suit  to 
enforce  his  lien,  he  should  make  his  employer  a  party  as  well 
as  the  owner  of  the  land,  so  as  to  have  adjudicated  the 
amount  of  the  debt  due  at  the  same  time,  and  also  to  make 
others  who  have  liens,  parties  to  settle  their  validity  and  ad- 
just their  priority.^  When  the  scope  of  the  statute  is  to  give 
an  action  '^  in  the  nature  of  a  foreclosure  of  mortgage,"  for  the 
enforcement  of  the  lien  against  the  specific  property,  the  pro- 
ceeding is  an  equitable  one.^  So,  where  it  says  the  mechanic 
"  shall  have  a  lien  in  the  nature  of  a  mortgage,"  and  speaks 
of  suits  upon  such  contracts  resulting  in  judgments  and  de- 
crees, it  has  been  said  that,  as  executions  may  issue  upon 
decrees  iu  chancery,  as  well  as  judgments  at  law,  there  does 
not  appear  to  be  anything  in  the  wording  of  the  act  which 
confines  the  remedy  to  a  court  of  law,  but  rather  the  reverse, 
as  being  in  the  nature  of  a  mortgage,  which  courts  of  chan- 
cery foreclose.^  Where  the  provisions  for  making  new  parties, 
legally  or  equitably  interested,  are  the  same  as  in  chancery, 
and  contemplate  the  final  settlement  of  all  their  rights  and 
interests,  and  the  proceeding  is  in  all  its  features  a  chancery 
proceeding,  and  totally  inconsistent  with  a  suit  at  law,  —  it 
will  be  deemed  by  the  court  to  have  been  intended  by  the 

1  Barnes    v.  Thompson,    2    Swan  D.Smith,  670;  Henderson  ».  Sturgis.l 

(Tenn),  814.  Daly  (N.  Y.),836;  Hauptman  v.  Cat- 

a  Parks  v.  Crockett.  61  Me.  490.  lin,  4  Abb.  Pr.  (N.  Y.)  472. 

s  Waidmfl  v.  Scott,  46  Tex.  1.  *  Montandon  v.  Deas,  14  Ala.  h.  b. 

«  Randolph  v.  Leary,  4  Abb.  Pr.  88. 
(N.  T.),  206;  Gridley  v.  Rowland,  1  B. 
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legislature  to  partake  of  the  character  of  the  former.^  Again, 
where  the  proceeding  is  denominated  ^^  an  action  to  foreclose 
a  lien,"  and  the  procedure  to  judgment  is  very  similar  to  that 
in  an  action  to  foreclose  a  mortgage,  it  is  in  the  nature  of  an 
equitable  remedy,  and  governed  by  its  rules.*  So,  if  the  lien 
is  to  be  enforced  "  by  filing  a  bill  in  chancery,"  it  will  be  held 
to  be  a  suit  iu  the  nature  of  a  foreclosure  of  a  mortgage,^  al- 
though not  technically  such.*  Where  the  court  has  power  to 
refer  a  cause  to  a  referee,  when  it  will  require  the  examin- 
ation of  a  long  account  on  either  side,  and  a  lien  claim  in- 
volved the  details  of  the  work  to  the  extent  of  three  hun- 
dred items,  it  was  held  to  be  a  case  within  the  above  law.^ 

§  310.  When  Chancery  Roles  of  Procedure  goyem.  —  When 
the  proceeding  is  declared  expressly  to  belong  to  a  recognized 
class  of  actions,  the  forms  and  rules  of  procedure  applicable 
to  that  class  will  be  held  to  apply  to  the  enforcement  of  the 
lien.^  As  where  it  was  provided  that  the  foreclosure  ^^  shall  be 
governed  by  the  rules  of  proceeding  and  decisions  in  the  court 
of  chancery,  so  far  as  applicable,"  chancery  practice  is  to  be 
observed.^  The  same  proposition  has  been  held  applicable  to 
suits  under  this  law,  even  in  the  abilence  of  such  statutory 
direction.  As  where  it  is  apparent  from  the  other  provisions 
that  it  is  a  chancery  proceeding,  it  will  be  governed  in  all 
respects  by  its  rules,  except  so  far  as  the  statute  provides 
otherwise.^  Accordingly,  in  such  cases,  all  the  rules  of  chan- 
cery in  regard  to  the  admission  of  evidence  will  be  adopted. 
Some  cannot  be  held  of  force  and  others  not,  else  suitors 
would  never  know  on  what  they  have  to  depend,  and  the 
rules  of  evidence  would  be  ever  fluctuating  and  uncertain, 
until  every  imaginary  question  had  been  settled.  For  these 
reasons,  the  answer  of  a  defendant  to  foreclose  the  lien,  so  far 
as  it  is  responsive  to  a  bill  or  petition,  would  be  admissible 

1  Kimball  v.  Cook.  6  UI.  428.  ^  Tooker  v.  Binaldo,  18  N.  T.  Su- 

*  Wilier    V.   Bergenthal,   60   Wis.    preme  Ct  154. 

474.  •  McOraw  v.  Bayard.  96  BL  153 ; 

*  Ainsworth  v.  Atkinton,  14  Ind.    Cairo  r.  Fackney,  78  111.  120. 

538.  7  Clear  Creek  ei  al.  o.  Root,  1  Col. 

«  Randolph  v.  Foster,  8  £.  D.  Smith,    874. 
048.  '  •  Sutherland  v.  Ryerson,  24  Bl.  517. 
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evidence.^  So,  if  a  complainant  might  waive  by  chancery 
practice  the  sworn  answer  of  the  defendant,  and  which  is 
done  in  an  action  on  the  lien,  the  answer,  though  sworn  to, 
cannot  be  received  in  evidence,  and  has  no  other  weight  than 
an  answer  not  sworn  to,  as  in  other  chancery  causes.'  But 
when  regularly  sworn  to,  it  has  the  same  effect  as  an  answer 
in  chancery.  It  is  then  to  be  overcome  by  two  witnesses,  or 
by  one  witness  and  strong  corroborating  circumstances.  The 
rule  is  improperly  stated  when  it  is  said  that  it  is  equal  to  two 
witnesses ;  then  it  would  require  three  witnesses  to  prevail 
against  it,  —  two  against  the  answer,  and  one  to  establish  the 
contract  or  other  fact,  which  is  not  the  law.'  Questions  of 
pleading  as  well  as  evidence  come  within  the  same  rule.  A 
claimant  of  a  lien,  when  made  defendant  in  such  a  cause,  and 
who  wishes  to  avail  himself  of  it,  must  do  more  than  make  a 
mere  admission  in  his  answer  that  he  has  such  claim,  as  a 
naked  statement  that  it  is  a  lien  is  not  sufficient,  and  would 
not  authorize  the  court  on  its  own  motion  to  afford  affirmative 
relief.  It  should,  in  analogy  to  chancery  pleading,  be  set  up 
in  the  answer  with  a  claim  of  its  benefit,  or  by  a  cross-bill.^ 
So,  when  in  chancery  special  replications  are  no  longer 
allowed,  and,  if  filed,  they  can  only  be  treated  as  general 
replications,  the  same  effect  will  be  given  to  a  special  replica- 
tion under  the  lien  law.^  And  where  the  only  exception  made 
to  its  identity  as  a  chancery  proceeding  is  that  oral  testimony 
is  to  be  taken  before  a  jury  as  in  an  action  at  law,  or  a  feigned 
issue  out  of  chancery,  the  verdict  stands  in  the  place  of  evi- 
dence, and  the  party  who  injpeaches  it  must  preserve  the 
testimony  in  the  record,  either  by  bill  of  exception  or  certifi- 
cate of  the  judge.^  Although  an  action  to  enforce  the  lien  is 
declared  to  be  prosecuted  by  equitable  proceedings,  and 
either  party  has  a  right,  therefore,  to  move  for  a  trial  on 
written  evidence,  yet  if  this  right  is  not  sought  in  the  court 
below,  the  case  will  not  be  triable  de  novo  in  consequence  of 
the  omission.^    When  it  is  a  chancery  proceeding,  its  rules 

I  KimbaU  c.  Cook,  6  III.  423.  »  ShRefler  v.  Weed.  8  HI.  511. 

«  Clarke  v.  Boyle,  61  III.  104.  «  Robs  v.  Derr,  18  111.  246. 

»  Morrison  v.  Stewart.  24  III.  24.  t  Kennedy  v.  Gauli,  44  Iowa,  647. 
«  Sutherland  v.  Ryerson,  24  III.  617. 
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apply  to  the  practice  of  authoiizing  notice  by  pablication  in 
lien  cases.^ 

§  810a.  Svay  Trials  la  ease  o£ — It  has  been  held  that  the 
enforcement  of  the  lien  is  so  far  not  an  action  for  the  recov-^ 
ery  of  money  only,  as  to  come  within  a  law  providing  for  jury 
trials  in  actions  ^^  for  money  only."  ^  So,  an  act  giving  Hens 
against  ships  for  the  collection  of  demands  for  labor  and  ma^ 
teriak,  in  which  no  provision  was  made  for  trial  by  jury,  was 
held  not  to  conflict  in  that  regard  with  the  constitutional 
light  of  jury  trial.'  The  proceeding  to  enforce  a  mechanics' 
lien  on  vessels  is  not  a  claim  upon  a  maritime  contract,  and 
not  within  the  jurisdiction  of  courts  of  admiralty.  It  is  a 
proceeding  in  rem,  but  no  infringement  upon  the  Federal  mari- 
time jurisdiction.  And  where  such  liens  were  enforceable  in 
equity,  before  the  adoption  of  a  State  constitution,  it  was  held 
that  the  legislature  might  provide  for  their  enforcement  with- 
ont  a  jury,  when  there  was  nothing  in  that  instrument  which 
prevented  it.* 

§  811.  A  Comnlative  Remedy.  -^  It  is  to  be  borne  in  mind 
that  the  lien  itself  and  the  debt  due  for  the  work  and  mate^ 
rials  are  totally  distinct.  When  the  owner  has  himself  oi^ 
dered  an  expenditure  on  his  land,  there  always  existed  a  debt 
for  which  he  was  personally  responsible,  recoverable  in  an 
ordinary  action  of  assumpsit.  The  lien,  as  an  appropriation 
of  a  specific  thing,  has  been  superadded  to  this  remedy,  but 
has  not  interfered  with  its  enforcement.  The  two  remedies 
stand  independently  of  each  other .^  As  a  general  proposition, 
it  is  true  that,  if  a  party  have  several  remedies  for  the  recov- 
ery of  the  same  debt,  he  may  resort  to  them  all,  though  he 
can  have  but  one  satisfaction.  Thus,  where  a  bond  and  mort- 
gage is  given  to  secure  a  debt,  the  creditor  may  have  at  the 
same  time  an  action  upon  the  bond  and  a  suit  in  equity  for 
the  foreclosure  of  the  equity  of  redemption  and  the  sale  of  the 
land.     So,  under  the  mechanics'  lien  laws,  a  general  action 

1  JaiMt  V.  Hambteton,  42  Iowa,  SOa        «  Shepptrd  v,  Steele,  48  N.  Y.  62. 

*  Sumner  V.  Jones,  27  Minn.  312.  »  McNiel  v.  Borland,  28  CaL  144; 

*  Edwarda  v.  Elliott,  86  N.  J.  L.  Weit ».  Flemming,  18  lU.  24S. 
449. 
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may  be  brought  to  enforce  the  indebtedneas  to  recover  a  per- 
sonal judgment,  and  another  to  obtain  a  decree  or  judgment 
on  the  lien;^  though  but  one  satisfaction  can  be  obtained 
therefor.'  If  an  attempt  be  made  to  collect  the  judgment 
upon  both  proceedings,  that  would  always  be  stopped  by  the 
court.^  Accordingly,  where  a  suit  by  seire  facias  is  a  pro- 
ceeding in  rem^  and  the  employer  in  no  manner  personally 
liable,  his  discharge  under  a  bankrupt  law  would  be  no  de- 
fenced  Again,  where  a  party  had  secured  the  lien,  the  issuing 
of  an  attachment,  and  its  levy  upon  the  property  of  a  debtor 
to  secure  the  same  debt,  does  not  destroy  the  lien,  as  the 
remedies  are  cumulative,  and  may  be  pursued  at  the  same 
time.  And  although  it  might  happen  in  some  cases,  if  a 
party  should  attempt  to  secure  them  in  separate  suits,  that  it 
would  be  proper  to  put  him  to  his  election,  yet  it  is  no  defence 
to  a  proceeding  to  enforce  this  lien  that  in  a  former  action  for 
the  same  debt  an  attachment  had  been  issued,  when  such 
action  had  been  dismissed,  and  nothing  was  realized  by  the 
attachment.'^  Indeed,  the  lien  remedy  is  considered  so  en- 
tirely disconnected  with  the  debt,  that,  in  the  settlement  of 
an  intestate's  estate,  contracts  for  building;  though  secured  by 
the  mechanics*  lien  on  the  land,  are  a  charge  on  the  personal 
estate  in  the  first  instance.^ 

§  312.  Snb-oontraotor's  Right  to  both  Remedies  J  — The  same 
principle  applies  under  those  laws  where  a  lien  is  secured  to 
a  sub-contractor,  with  a  right  of  action  against  the  owner  to 
enforce  the  lien,  and  against  his  employer  personally  for  the 
debt.  It  has  been  held  that  the  pendency  of  a  suit  against 
the  owner  is  no  defence  to  a  separate  action  against  the  con- 
tractor at  the  same  time,  as  a  party  who  has  a  claim  against 
several  persons  for  the  same  debt  may  bring  separate  actions 
against  both  parties  simultaneously.     It  is  only  after  a  satis- 

1  Webb  V.  VaD  Zandt,  16  Abb.  Fr.         *  Brenimn  v.  8watej,  16  Cal.  140. 
(N.  Y.)  190.  •  Taylor  w.  Taylor,  8  Bradf.  54. 

*  Delahay  v,  Clement,  4  III.  201.  ''  Thia  section  was  cited  with  ap- 

<  Com   Exch.  Co.  V.   Babcock,  8  probation    In  Waldroff   v.   Scott,   40 

Abb.  Pr.  K.  0.  266.  Tex.  1. 

«  McCulloagh  V.  Caldwell  6  Ark. 
237 ;  Brown  v.  Morrison,  Id.  217. 
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faction  has  been  recovered  that  it  is  a  defence  to  the  further 
prosecution  of  another  suit.^  An  action  upon  a  promissory 
note  given  to  a  sub-contractor  as  collateral  security  for  the 
payment  of  work,  contracted  to  be  done  by  him,  may  be  main- 
tained simultaneously  with  proceedings  to  enforce  a  mechanics' 
lien ;  but  there  can  be  but  one  satisfaction.^  So  taking  the 
necessary  steps  to  secure  a  lien  in  no  wise  affects  or  impairs  a 
claimant's  right  to  proceed  against  his  employer  to  recover  the 
amount  due.®  Again,  on  the  other  hand,  where  the  law  gave 
both  a  *^  personal  action  against  the  debtor,  or  by  8cire  facias 
against  the  debtor  and  owner  of  a  building,"  a  proceeding  by 
personal  action  against  the  debtor  is  not  a  waiver  of  the  lien 
and  right  to  proceed  thereunder.^ 

1  Gridley  o.  Rowland,  1 E.  D.  Smith,  <  Mazey  v,  Larkin,  2  E.  D.  Smith, 

670.  640 ;  Pollock  v.  Ehle,  Id.  541. 

>  GambliDg  v.   Haight,  60  N.  Y.  «  Vandjne  v.  Van   Nees,  1  Halst 

8M.  Ch.  (K.  J.)  486. 
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CHAPTER  XXVin. 


JURISDICTION. 


Jurisdiction  of  the  Suhject-matter :  — 

§  813.  Not  enforoeable  In  Foreign  Courts. — There  are  two 
elements  in  every  case,  one  of  which  is  essential  to  give  a  court 
jurisdiction  to  render  a  valid  judgment  on  the  lien.  First, 
jurisdiction  of  the  subject-matter  ;  or,  second,  of  the  parties. 
As  each  State  has  exclusive  jurisdiction  over  the  territory 
within  its  limits,  and  mechanics*  liens  are  only  in  the  nature 
of  charges  upon  real  estate,  there  is  no  power  residing  in 
foreign  tribunals  to  enforce  these  liens.  They  are  the  crea- 
tures of  local  legislation,^  governed  by  the  lex  rei  fitcBy  and 
enforceable  alone  in  the  tribunals  of  the  State  in  which  the 
property  is  situated.*  Under  the  Constitution  of  the  United 
States  and  the  Judiciary  Act  of  1789,  the  courts  of  the  United 
States  have,  however,  in  suits  between  aliens  and  citizens,  and 
citizens  of  different  States,  jurisdiction  in  civil  causes  at  law 
and  in  equity.  And  the  Federal  judiciary  have,  notwithstand- 
ing objection,  expressly  recognized  and  enforced  these  liens  on 
property  within  their  jurisdictions.*  Thus,  it  has  been  held 
that  a  mechanics'  lien  cannot  be  enforced  in  a  State  court, 
where  the  premises  have  been  seized  by  the  marshal  under 
forfeiture  for  illegal  distilling,  before  the  claim  has  been  filed. 
The  lienor  should  come  into  the  United  States  court  and 
prove  his  claim.  A  sale  of  the  property  under  the  forfeiture 
divests  the  lien  and  transfers  it  to  the  proceeds.^ 

1  Canal  Co.  v.  Gordon,  6  Wall.  661.  1  McAll.  513 ;  8.  o.  6  WalL  661 ;  Brown 

s  Wharton   on   Conflict   of  Laws,  v.  Pierce,  7  Wall.  20& 
§  321.  «  Heidritter  v.  Elizabeth  CMl-doth 

*  Gordon  v.  South  Fork  Canal  Co.,  Co.,  6  Fed.  Bep.  18& 


JUKLSDIGTIOS.  517 

§  S14.  Whan  Jwisdiotloii  is  speoUlly  conferred. — The  stat- 
utes creating  the  lien  generally  define  the  courts  which  are  to 
enforce  it.  It  is  of  great  importance  in  lien  matters  that  a 
single  court  should  have  jurisdiction.  Where  many  liens  are 
against  the  same  building,  it  would  produce  great  confusion  if 
different  courts  could  enforce  their  judgments  by  executions 
against  it.  Where  the  law  is  not  clear  in  establishing  a  con- 
current jurisdiction,  courts  will  give  such  an  interpretation  as 
will  do  the  least  damage.  Such  an  intention  to  consolidate 
jurisdiction  has  been  said  to  be  strongly  indicated  by  the  cir- 
cumstance, that  when  the  amount  of  the  lien  is  within  the 
ordinary  jurisdiction  of  a  justice  6f  the  peace,  it  is  neverthe- 
less authorized  to  be  enforced  in  a  circuit  court,  in  which 
case  the  latter  tribunal  will  take  possession  of  the  proceedings 
to  the  exclusion  of  the  former.^  If  the  jurisdiction  has  been 
specially  conferred  by  name  upon  a  court,  it  is  no  objection  to 
its  proceeding  with  the  cause  that  the  amount  of  the  lien  ex- 
ceeds the  sum  limited  as  fixing  the  general  jurisdiction  of  that 
court.^  So,  where  the  question  of  title  to  real  estate  is  inci- 
dentally put  in  issue  in  an  action  to  enforce  this  lien,  in  which 
jurisdiction  is  expressly  conferred  on  the  court,  the  jurisdiction 
is  not  thereby  ousted.^  The  right  of  trial  by  jury  will  also  be 
presumed  to  have  been  preserved,  though  the  statute  may  not 
specially  provide  for  it.  The  fair  inference  will  be  that  this 
right  is  not  taken  away,  unless  it  is  so  declared.^  When  the 
power  to  adjudicate  the  liens  is  given,  and  any  special  writ  or 
form  of  proceedings  is  adopted  to  enforce  them,  the  parties 
should  conform  their  practice  to  the  known  and  approved 
rules  relating  thereto.  As  where  the  lien  was  to  be  enforced 
by  attachment  in  aid  of  the  ordinary  remedy  suit,  the  attach- 
ment must  follow  it,  and  be  issued  from  the  same  court  which 
has  jurisdiction  of  the  demand,  conforming  at  the  same  time 
to  the  usual  conditions  as  to  affidavit,  bond,  &c.,  on  which  at- 
tachments are  usually  issued.  Any  court  having  jurisdiction 
of  the  matter  in  litigation  has  power  also  to  issue  the  attach- 

1  Flan  r.  Smith,  28  Mo.  GQS.  «  Biehardaon  v.  Warwiek,  8  ^ss. 

s  Van  Winkle  v.  Stow,  28  Cal.  467.     181. 
*  Boargette  v.  Hubinger,  80  Ind.  296. 
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ment  as  a  justice  of  the  peace,  a  circuit  court,  or  court  of 
chancery,  conforming  to  its  course  of  proceeding.^ 

§  815.  When  by  Implicatioii.'  —  Whether  a  court  has  juris- 
diction in  cases  where  the  statute  does  not  expressly  mention 
the  tribunals  in  which  they  are  to  be  brought,  depends  upon 
the  general  scope  of  jurisdiction  of  the  couiij  whose  powers 
are  invoked,  and  the  essential  characteristics  of  the  particular 
lien.  Thus,  it  was  held  that  where  ^^  suit  in  all  cases  when 
the  amount  is  over  ninety  dollars  shall  be  brought  in  the 
circuit  court,"  a  proceeding  by  scire  facias  is  so  far  a  civil 
suit  as  to  give  that  court  jurisdiction.^  Where  a  '^circuit 
court  shall  have  jurisdictioil  in  all  civil  cases,  the  exclusive 
jurisdiction  of  which  may  not  be  vested  in  some  other  court," 
and  justices  of  the  peace  have  original  exclusive  jurisdiction 
in  matters  of  contract,  where  the  amount  in  controversy 
does  not  exceed  f  100,  cases  of  lien  on  land,  being  expressly 
excepted  from  their  jurisdiction,  the  circuit  court  was  held 
to  have  jurisdiction  to  enforce  a  mechanics'  lien  where  the 
amount  in  controversy  was  less  than  f  100.^  In  another 
case,  when  the  question  was,  if  they  were  ^^  actions  at  law  on 
contract,"  and  the  statute  itself  denominated  them  personal 
actions,  and  they  only  arose  out  of  contract,  they  were  de- 
cided to  come  within  the  category  above  mentioned,  al- 
though to  a  certain  extent  they  proceeded  in  rem,^  When 
the  legislature  liken  these  proceedings  to  proceedings  upon 
issues  joined  and  judgments  rendered  in  other  civil  actions 
for  the  recovery  of  moneys,  they  must  be  deemed  to  in- 
tend civil  actions  for  the  recovery  of  money  secured  by 
liens  upon  property,  in  some  manner  resembling  the  liens  of 
mechanics.®  But  where  a  court  has  jurisdiction  only  "  in 
suits  where  the  debt  or  damage  claimed  shall  be  over,"  &c., 
and  the  lien  law  declares  that  ^^  every  building  shall  be  sub- 
ject to  a  lien  for  the  payment  of  all  debts  contracted  for 

1  Brown  v.  Brown,  2  Sneed  (Tenn.),  *  Hammond    v.    Bamum,  13  Mo. 

431;  affirmed  in  Hillman  v.  Anthony,  826. 

4  Baxt.  (Tenn.)  444.  *  White  v.  Millboume,  31  Ark.  486. 

«  Thia  section  was  cited  with  ap-  »  Marsh  w.  Fraser,  27  Wis.  696. 

probation   in   Waldroff   v.    Scott,  46  •  Grant  v.  Vandercook,   67   Barb. 

Tex.  1.  (N.  Y.)  166. 
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work,"  &c.,  and  "  the  proceedings  to  recover  the  amount  of 
any  claim  as  aforesaid,  shall  be  by  writ  of  9cire  facia9^^^  to  be 
enforced  by  "  a  writ  of  levari  faciau  to  be  levied  of  the  said 
buildiug  and  lot  of  ground/*  this  language  does  not  create 
a  suit  for  '^  debt  or  damage,'*  and  the  court  cannot  entertain 
jurisdiction  of  the  lien.^  Its  judgment  would  be  coram  non 
judice^  and  a  sale  thereunder  by  a  sheriff  inoperative  and 
void.^  So  a  suit  for  the  foreclosure  of  a  lien  is  not  an  action 
•for  the  same  cause  as  a  suit  at  common  law  to  recover  per- 
sonal judgment  on  a  note,  although  the  law  authorizes  the 
court  rendering  a  judgment  enforcing  the  lien  to  render  also 
a  personal  judgment  for  the  debt.^  In  California,  where  the 
lien  was  regarded  as  a  sort  of  mortgage  or  security,  which 
followed  the  original  debt,  it  was  held,  without  more  explicit 
declaration,  that  it  might  be  enforced  on  the  chancery  side 
of  a  court,  precisely  as  any  other  species  of  mortgage  or 
equitable  lien.^  So,  when  an  owner  is  made  responsible  to  con* 
tractors,  sub*contractors,  and  others,  to  the  extent  of  funds  in 
his  hands  due  under  the  contract,  a  suit  in  a  court  of  chancery 
in  the  nature  of  a  bill  of  interpleader  might  be  entertained, 
when  necessary  to  adjust  the  rights  of  the  respective  claim- 
ants.^ In  another  case  it  was  decided  that  although  the 
remedy  to  enforce  this  lien  was  ordinarily  at  law,  yet  where 
the  debtor  was  insolvent,  and  had  left  the  State,  a  bill  in 
equity  would  lie  to  enforce  the  lien ;  and  creditors  of  the 
debtor  might  well  be  made  parties  to  the  bill  to  pvevent  cir- 
cuity of  action,  and  for  the  greater  safety  of  all  concerned.^ 
But  a  court  of  equity  is  not  authorized  to  extend  a  lien  to 
cases  not  provided  by  statute  J 

§  816.  When  Question  of  Xden  is  incidentally  raised.  —  Al- 
though a  court  has  no  jurisdiction  in  lien  causes,  yet  where 
premises,  or  proceeds  of  their  sale,  are  within  its  control,  and 

1  liiller  u,  Barroll,  14  Md.  173.  chanoerj  may  proceed  on  any  prin- 

^  GeUton  o.  Thompson,  29  Md.  595.    dples  of  equity  jurisdiction,  see  Quim- 

•  Julian  r.  Pitcher,  2  Dut.  (Ky.)    by  v.  Sloan,  2  £.  D.  Smith.  694. 

254.  *  Foutt     V,     Wilson,    3    Humph. 

«  Brock  V.  Bruce,  5  Cal.  279.  (Tenn.)  81. 

*  Lehretter  v.  KolAnan,  1  E.  D.  ^  Buchan  v,  Sumner,  2  Barb.  Ch. 
Smith,    664.     How   far  a    court   of  (N.  T.)  165. 
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which  are  subject  to  mechanics'  liens,  the  court  may  so  far 
take  cognizance  of  them,  during  the  pendency  of  actions  for 
their  enforcement,  as  to  retain  the  property  or  money  sub* 
ject  to  the  lien ;  and,  when  foreclosed  in  the  proper  tribunal, 
to  order  their  discharge  by  payment.^  So,  where  a  court 
not  having  jurisdiction  over  the  subject-matter  has  no  power 
to  render  judgment  against  a  defendant  in  respect  thereto, 
yet  the  plaintiff,  by  bringing  his  proceeding  in  the  conrt, 
submits  himself  and  the  decision  of  his  claim  to  its  jurisdio- 
tion ;  and  it  does  not  lie  in  his  mouth,  after  bringing  the 
defendant  into  court,  compellrng  him  to  litigate  the  question 
of  jurisdiction,  and  subjecting  him  to  costs  and  expenses,  to 
object  that  the  court  has  not  jurisdiction  to  render  judgment 
for  such  costs,  any  more  than  it  does  to  object  that  it  has  not 
power  to  decide  the  question  of  jurisdiction,  which  he  has 
brought  before  it  for  determination,  adversely  to  him,  and  on 
such  decision  render  a  binding  judgment.  Every  court,  hav* 
ing  jurisdiction  over  parties,  has  adequate  jurisdiction  over 
them  and  the  action,  to  determine  the  question  of  jurisdic- 
tion over  the  suY>ject-matter  when  that  question  is  raised ; 
and  that  jurisdiction  is  sufficient  to  authorize  a  judgment  for 
the  costs  incurred  in  the  determination  of  the  question  against 
the  party  invoking  the  aid  of  the  court*  When  jurisdiction 
is  acquired,  the  proceedings  for  the  enforcement  of  this  lien, 
as  in  other  actions,  are  final,  and  cannot  be  impeached  col- 
laterally.* 

§  317.  Juatioes  of  the  Peace.  —  Where  a  statute  evidently 
contemplates  all  the  proceedings  to  be  had  in  a  court  of 
record  to  enforce  the  lien,  justices  of  the  peace  have  no  juris- 
diction of  the  process  to  enforce  it  ;^  and  this,  though  the  sum 
claimed  may  in  amount  be  within  their  jurisdiction.  Some 
other  circumstance,  in  addition  to  amount,  must  indicate 
their  right  to  proceed.**  So,  to  grant  jurisdiction  to  a  court  of 
record  in  matters  of  lien,  as  to  sums  over  which  justices  of  the 

1  Nojes  V.  Barton,  17  How.  Pr.  *  Maltbj  v.  Greene,  1  Kejes  (N.  T.), 
(N.Y.)449.  648. 

s  Donneflj  v.   Libbj,   1    Sweeny        «  Note  r.  Cord,  1  Wk.  889. 
(N.  T.),  269.  «  Myer  v.  Gleisner,  7  Wit.  66. 
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peace  exercise  general  jurisdiction,  is  an  implied  exclusion  of 
their  right  to  determine  such  actions.^  Parties  recovering 
only  a  sum  for  which  the  latter  have  jurisdiction  would  nev- 
ertheless be  entitled  to  costs/  So,  where  the  lien  is  to  be 
enforced  **  by  filing  a  bill  in  chancery,"  it  is  not  embraced  by 
*' justices  of  the  peace  shall  have  jurisdiction  to  try  and  deter- 
mine suits  founded  on  contract  or  tort,  when  the  debt  or 
damages  claimed,  or  the  value  of  the  property  sought  to  be 
recovered,  does  not  exceed  one  hundred  dollars."*  Where 
the  legislature  gave  justices  of  the  peace  jurisdiction  in  all 
cases  under  fifty  dollars,  the  fact  that  it  failed  to  provide  for 
bringing  in  non-residents  when  enforcing  the  lien  does  not 
give  a  circuit  court  jurisdiction.^ 

§  S18.  Diff«renoe  in  Pleading  In  Courts  of  Oeneral  and  Iilnilted 
JPuiadiotion,  as  regards  Jnrlsdiotlon.  —  The  jurisdiction  of  a 
court  depends  on  the  form  of  the  action  and  allegations  of 
the  petition,  and  not  on  the  facts  proved.^  In  courts  of  gen- 
eral jurisdiction,  everything  is  presumed  in  their  favor,  and 
it  is  not  necessary  that  it  should  appear  by  the  record  that 
the  incipient  proceedings  to  create  a  lien  were  ever  taken.^ 
Local  courts  and  courts  of  inferior  jurisdiction  must  keep 
within  the  prescribed  powers  of  their  creation ;  and  where 
their  judgments  are  called  in  question,  the  record  should  show 
affirmatively  all  the  facts  necessary  to  give  the  court  jurisdic- 
tion, both  of  the  subject-matter  of  the  suit  and  the  parties  to 
it.  As  where  an  inferior  and  local  court,  possessing  only 
limited  jurisdiction,  *^  with  jurisdiction  to  enforce  mechanics' 
lien  in  K.  county,'*  it  is  a  fatal  defect  if  the  proceedings  do 
not  show  that  the  property  on  which  the  lien  was  sought 
to  be  enforced  was  situated  in  K«  county  J  So,  if  a  lien  must 
be  filed  ^*  within  ninety  days  after  the  work  and  labor  done 
or  materials  furnished,"  and  on  the  face  of  the  petition  it  ap- 
peared that  it  was  not  filed  for  nearly  six  months  after  the 


1  Piatt  0.  Smith,  2S  Mo.  508.  *  Patrick  v.  Abeles,  27  Mo.  184. 

>  AlbetB  V.  Eilers,  18  Mo.  279.  •  Maltby  v.  Greene.  1  Keyes  (N.  Y.\ 

*  Ainaworth  v.  Atkinson,  14  Ihd.  648. 
638.  T  Schell  r.  Leland,  46  Mo.  2Sd. 

«  Stemiw  V.  Bridwell,  67  Mo.  24. 
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things  were  furnished  and  work  done,  the  court  had  no  juris- 
diction to  try  the  lien,  and  its  judgment  was  a  nullity.^ 

§  319.  Amount  to  give  Jurisdiotion.  —  Frequently  the  statute 
securing  the  lien  makes  it  necessary  that  the  claim  against 
the  property  should  amount  to  a  certain  »um  in  order  to  be 
enforceable  by,  or  to  give  jurisdiction  to,  a  particular  court. 
All  depends  upon  the  language  of  the  statute.  Thus,  .under 
a  law  which  gave  a  lien  "  whenever  a  debt,  amounting  to  fifty 
dollars  or  upwards,  shall  be  contracted,''  it  was  said,  whether 
the  debt  is  secured  by  lien  or  not,  must  be  determined  by  its 
condition  when  contracted,  that  is,  when  the  services  are 
rendered  or  the  supplies  furnished,  and  no  regard  can  be  had 
to  the  state  of  the  debt  at  any  subsequent  period  to  that 
time.  If  the  debt  were  not  a  lien  when  it  was  created,  it 
cannot  become  such  subsequently ;  and,  therefore,  a  debt  of 
forty-nine  dollars,  which,  by  the  accumulation  of  interest, 
amounted  to  more  than  fifty  dollars  at  the  time  suit  is 
brought,  will  not  give  a  lien.*  It  is  sufficient,  however,  if 
the  amount  in  the  aggregate  reach  that  sum,  and  not  that 
each  item  shall  equal  that  amount.^  The  principles  on  which 
the  lien  is  given  are  thpse  of  equality  among  the  claimants, 
and  the  policy  of  the  courts,  when  the  statutes  would  permit, 
has  been  to  consider  all  the  claims  of  mechanics,  and  of  one 
mechanic  against  several  premises  of  the  same  owner,  as  an 
entirety,  for  the  purpose  of  giving  jurisdiction.  For  example, 
an  act  which  provided  for  the  apportionment  of  the  claimd  of 
mechanics  among  several  houses  built  for  the  same  owner, 
and  that  a  district  court  should  have  jurisdiction  '^  of  all  joint 
claims  against  two  or  more  buildings  owned  by  the  same  per- 
son, &c.;  wherein  such  mechanics  and  others  claim  a  sum 
equal  to  that  of  which  said  court  has  jurisdiction,  notwith- 
standing the  several  apportioned  claims  therein  be  less  than 
the  sum  of  which  said  court  has  jurisdiction,"  which  was  one 
hundred  dollars,  —  it  was  decided  that  where  a  claim  was 
filed  for  a  sum  exceeding  that  amount,  but  so  apportioned 

1  Stebed  v.  Stock,  81  Mo.  456.  «  The  St  Mary,  2  Blatchf.  C.  0. 

8  The  Stephen  Allen,  1  Blatchf.  &    829. 
H.  176. 
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amongst  several  buildings  as  to  make  the  lien  against  each 
less  than  one  hundred  dollars,  in  determining  the  question  of 
jurisdiction,  the  claim  was  to  be  considered  as  an  entirety, 
and  the  jurisdiction  of  the  district  court  was  sustained..  If 
the  court,  however,  should  have  no  jurisdiction,  the  proper 
course  would  be  to  order  the  claim  to  be  stricken  from  the 
record  as  a  nullity.^  But  in  another  case  it  was  held  that 
where  the  constitutional  limitation  of  a  county  court  was  two 
thousand  dollars,  the  extent  of  the  jurisdiction  to  enforce  lien 
claims  is  to  be  measured  by  the  amount  involved  in  each 
claim  severally,  and  not  the  aggregate  of  all  the  claims  pre- 
sented against  the  same  property.  Where  no  one  claim  ex- 
ceedB  two  thousand  dollars  ia  amount,  any  number  of  claims 
may  be  adjudicated  in  the  same  proceeding.^ 

Jurisdiction  of  the  parties ;  — 

§  820.  Notioe.  —  It  is  a  general  principle,  founded  in  rea- 
son and  justice,  that  if  a  defendant  have  no  notice  of  the  suit, 
and  does  not  appear,  the  court  has  no  jurisdiction,  and  its 
judgment  against  him  in  such  case  is  simply  void.^  Notice  is 
of  two  kinds,  —  actual  or  constructive.  Actual  notice  to  the 
owner  by  service  of  the  appropriate  process  to  bring  parties 
defendant  into  court  has  always  been  held  sufi&cient  to  give 
jurisdiction  to  enforce  the  lien.^  And  in  those  States  where, 
in  an  action  by  a  sub-contractor  or  material-man  against  an 
owner  to  enforce  the  lien,  the  contractor  may  be  joined  as  a 
party  defendant  for  the  purpose  of  enforcing  the  claim  of 
general  indebtedness  arising  out  of  the  sub-contract,  service 
of  process  against  the  owner  alone  gives  the  court  jurisdic- 
tion ;  and  if  the  court  has  power  to  cause  other  parties  to  be 
brought  into  the  cause,  the  case  should  not  be  dismissed,  but 
the  contractor  brought  in.^  The  service  of  notice  of  claim  of 
lien  gives  no  jurisdiction  over  the  person  of  parties,  and  is 
not  to  be  confounded  with  the  service  of  regular  process  of 

« 

>  Woodruff  V.  Chambers,  13  Penn.  *  Donnellj   v.    labbj,    1    Sweeny 

St.  132 ;  Curry  v.  Spink,  23  Penn.  St.  68.  (N.  Y.),  269 ;  Maltby  o.  Green,  1  Keyet 

*  Keyttone  v.  Gallagher,  6  Col.  23.  (N.  Y.),  648. 

'  Brown  V.Brown,  2  Sneed(TeDn.),  *  Lowber  v.   Childs,   1  Abb.   Pr. 

481 ;  Meyers  v.  Le  PoideYin,  9  Neb.  630.  (N.  Y.)  416 ;  a.  c.  2  £.  D.  Smith,  677. 


524  MECHANICS'  LIEN  ON  REAL  PBOPEBTT. 

the  pendency  of  Buit.^  The  notice  must  in  all  cases  be  such 
as  is  contemplated  by  the  statute,  otherwise  it  would  be  null. 
As  where  a  notice  of  lien  required  a  party  to  appear  in  the  su- 
preme court,  before  the  clerk  of  the  court,  and  there  account 
for  a  sum  less  than  it  had  jurisdiction  over,  when  it  should 
have  been  before  a  justice's  court,  a  judgment  entered  in  th^ 
supreme  court  by  default  against  the  defendant  was  yoid.^ 

§  821.  Non-residentB ;  Constmotlve  Hotioe.  —  The  lien  of  the 
mechanic  operating  primarily  as  a  charge  against  land  over 
which  a  State  and  its  courts  have  complete  control,  jurisdic- 
tion for  its  enforcement  may  be  obtained  by  constructive 
notice,  although  the  defendants  be  non^^residents  and  actual 
notice  be  not  given.'  The  law,  from  necessity,  imposes  on  all 
parties  possessing  real  property  within  foreign  jurisdictions 
the  duty  of  informing  themselves  of  the  leges  rei  sitcBj  and 
such  public  acts  as  by  them  are  constituted  notice  of  proceed- 
ings in  their  courts  of  justice.^  Thus,  where  a  statute  pro- 
vides for  a  public  notice  to  all  peraons  of  the  sale  under  a 
mechanics*  lien,  and  reserves  a  right  of  redemption,  subse- 
quent mortgagees  must  take  notice,  and  watch  the  proceed- 
ings at  their  peril.  They  stand  in  this  respect  much  like  a 
subsequent  mortgagee  after  a  prior  mortgage.  He  must  take 
notice  of  the  entry  of  the  prior  mortgagee  for  condition 
broken  ;  and  if  the  time  of  foreclosure  has  nearly  expired  at 
the  time  he  takes  his  mortgage,  he  must  ascertain  at  his 
peril,  and  offer  to  redeem  accordingly.^  But  it  is  just  as 
essential  to  the  validity  of  a  judgment  m  rem  that  con- 
structive notice  should  appear  to  have  been  given,  as  that 
actual  notice  should  appear  upon  the  record  of  a  judgment 
in  personam.  For  a  proceeding  professing  to  determine  the 
right  of  property,  where  no  notice,  actual  or  constructive,  is 
given,  whatever  else  it  might  be  called,  would  not  be  en- 
titled to  be  dignified  with  the  name  of  a  judicial  proceeding. 
It  would  be  a  mere  arbitrary  edict,  not  to  be  r^arded  any- 

1  Donnelly   v,   lAhhy,    1    Sweenj  «  M'Kim  9.  Maaon,  8  Md.  (%•  D. 

(N.T.),269.  186. 

s  Dretsel  v.   French,  7  How.  Pr.  *  Howard    p.  Bohinaon,   6  Ciuh. 

(N.  T.)  850.  (Maaa.)  lia. 

*  GneiraDt  v.  Dawaon,  84  Mia  a.  148l 
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ipfaere  as  the  jodgment  of  a  conrt.^  This  construotive. notice, 
which  is  now  usuallj  made  by  publication  in  newspapers, 
must  be  aathori2sed  .by  law,  otherwise  it  will  be  a  nullity. 
Thus,  where  publication  was  made  in  a  Uen  case,  without  any 
statute  to  justify  it  in  such  suits,  a  judgment  by  default, 
.notwithstanding  a  publication,  was  void.^  In  cases  where 
constructive  notice  is  substituted  for  actual  notice,  strict 
compliance  with  the  statute  is  required.  If,  for  example,  a 
mechanics*  lien  may  be  enforced  against  non-residents  by 
publication,  the  order  for  which  is  to  be  granted  on  petition, 
stating  that  defendants  are  non-residents,  this  fact  must  be 
set  out ;  or,  if  publication  may  be  granted  "  by  the  court," 
after  a  return  by  the  sheriff  of  **  not  found,"  and  it  is  granted 
by  the  clerk  in  vacation,  the  publication  is  also  a  nullity.^ 
Again,  where  personal  service  of  a  lien  petition  is  necessary, 
when  the  defendant  can  be  found  in  the  county  ;  if  not  to  be 
found  in  the  county,  notices  posted  on  the  buildings  subject 
to  the  lien  is  a  sufficient  service :  it  must,  when  the  latter 
course  is  adopted,  affirmatively  appear  from  the  return  of  the 
officer  that  the  defendant  could  '^  not  be  found."  The  sheriff 
might  have  seen  the  defendant  every  day  while  the  writ  was 
in  his  possession,  and  still  the  defendant  may  never  have 
known  of  the  pendency  of  the  suit.  When  debtors  abscond, 
they  must  at  their  peril  ascertain  whether  notices  have  been 
posted  upon  buildings  they  have  recently  erected,  but  not  so 
where  they  remain  constantly  in  the  county^  In  another 
case,  the  officer  was  held  to  have  made  a  proper  return  and 
publication  by  "  served  by  copy  on  A.,  one  of  the  defend- 
ants, and  by  putting  up  a  copy  in  front  of  the  building,  and 
nihil  as  to  B.,  the  other  defendant,"  under  a  law  which  pro- 
vided ^^  that  the  scire  facias^  &c.,  shall  be  served  in  the  same 
manner  as  a  summons  upon  the  party  named,  if  he  can  be 
found  within  the  county,"  &c.,  but  if  he  cannot  be  found,  and 
the  premises  are  not  occupied,  *^  it  shall  be  the  duty  of  the 
sheriff  to  affix  a  copy  of  such  writ  upon  the  door  or  other 

1  M'Kim  p.  MaM>n,  8  Md.  Ch.  D.         >  ScheU  v.  Leland,  45  Mo.  289. 
186.  «  Colcord  v.  Funk,  1  Morris  (lowft), 

<  Falconer  v.  Frazier,  15  Miss.  285.     178. 
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front  part  of  such  building."  ^ '  When  a  publication  has  not 
been  authorized  by  law,  or  is  otherwise  invalid,  the  party  de- 
fendant may  make  a  motion  to  arrest  or  set  aside  the  judg- 
ment. An  appearance  for  that  special  purpose  constitutes  no 
waiver  qf  any  valid  objection  which  he  had  to  the  defective 
process  and  service.  A  party  who  is  in  court  for  one  pur- 
pose is  not  necessarily  in  court  for  any  other  purpose.' 

1  Donahoo  v.  Scott,  12  Fena  St  4&        <  Schell  v.  LeUnd,  45  Mo.  2S9 ;  Fal- 
coner u,  Frazier,  16  Miu.  285. 
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CHAPTER  XXIX. 

TIMB  WITHIN  WHICH  UEN  MUST  BB  PB08ECX7TED. 

§  822.  Necessity  for  Prompt  Bnforoement.  —  It  has  been  the 
policy  of  nearly  every  State  which  has  established  a  system  of 
mechanics'  lien  to  protect  the  rights  of  owners  and  others 
who  may  become  interested  in  the  property,  by  requiring 
those  who  are  entitled  to  its  benefits  to  be  prompt  in  the 
enforcement  of  their  claims.  The  privileges  secured  me- 
chanics and  material-men  are  unusual  in  their  character, 
efifective  and  sometimes  oppressive  in  their  behalf,  and  it  is 
only  just  that  they  should  be  required  to  be  diligent  in 
their  enforcement.  Loss  would  otherwise  frequently  follow 
to  purchaser,  creditor,  and  owner,  if  they  were  not  thus  pro- 
tected, and  sales  of  property  seriously  embarrassed.  This 
lien  is  essentially  different  from  the  common-law  lien  of  the 
mechanic  on  chattels,  which  continues  only  while  possession 
lasts,  notice  of  claim  being  inferred  therefrom.  On  the  con- 
trary, it  is  effective  without  possession,  when  the  property  is 
in  the  actual  occupancy  of  the  owner,  and  where  there  is 
nothing  of  record  to  give  notice  of  the  claims  which  may  be 
filed,  except  the  recency  of  the  improvement  or  repairs,  which 
latter  in  many  cases  is  uncertain,  and  in  some  instances,  par- 
ticularly of  repairs,  no  notice  whatever.  Statutes  accord- 
ingly have  specifically  designated  certain  short  periods  in 
which  the  notice  of  the  claim  should  be  filed  among  the 
public  records,  or  suit  brought  for  its  enforcement.^  So 
essential  and  highly  salutary  are  such  enactments  coiisidered 
that  these  provisions  in  a  previous  law  will  not  be  considered 
as  repealed,  or  the  parties  left  to  be  governed  by  the  general 
statute  of  limitations  of  actions,  unless  by  express  words  or 

1  Lewif  V.  Morgan,  11  Serg.  &  B.  284. 
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manifest  intent.^  A  general  statute  of  limitations  was  held 
not  to  apply  to  liens  where  limitations  for  the  enforcement  of 
the  latter  were  provided  for  in  the  mechanics*  lien  law.'  So, 
where  the  lien  on  special  structures  -i—  as  wharves  —  was  pro- 
vided for  by  a  special  act,  the  remedy  and  time  therein  stated, 
within  which  the  lien  waA  to  be  prosecuted,  has  to  be  followed, 
although  filed  within  the  time  prescribed  by  the  general  lien 
law.^  Again,  where  a  law  was  repealed  prescribing  the  time 
within  which  the  lien  was  to  be  prosecuted,  and  the  provi- 
sions of  a  prior  law  were  revived,  it  was  held  that  a  mechanic 
filing  his  lien  according  to  the  requirements  of  the  latter  act 
was  entitled  to  enforce  his  lien.*  The  limitation  of  the  period 
in  which  suit  may  be  brought  is  a  matter  exclusively  for  legis- 
lative enactment ;  and  where  by  the  terms  of  the  law  no 
limitation  in  point  of  time  is  fixed  upon  the  right  of  the 
creditor  to  enforce  the  lien  created  by  it,  a  delay  to  institute 
proceedings  does  not  invalidate  the  lien.*  So,  where  no  time 
is  fixed  by  the  statute  for  the  commencement  of  proceedings 
to  enforce  a  lien,  a  petition  may  be  sustained  for  that  purpose 
though  not  commenced  for  more  than  two  years  after  the  com- 
pletion of  the  work.^  It  would  probably  be  held,  however, 
inasmuch  as  the  lien  depends  upon  the  debt  arising  out  of  the 
performance  of  the  contract,  that  even  in  those  cases  where 
no  time  is  fixed  for  bringing  the  action,  when  the  debt  is 
barred  by  a  statute  of  limitations  the  lien  would  be  considered 
as  waived  or  lost. 

§  822  a.  Lien  la  lost,  when  Time  has  expired.  —  Where  a 
definite  period  is  mentioned  in  the  statute  within  which  the 
proceedings  to  enforce  the  lien  must  be  commenced,  if  the 
claimant  of  lien  does  not  conform  thereto,  his  right  of  lien 
will  be  lost,  unless  there  is  some  special  provision  of  statute 
saving  him  from  his  own  laches.  Illustrating  this  proposition 
it  has  been  held  that  where  notice  must  be  filed  **  within 

1  GUson  V.  Emery.  11  Grmy  (Utm.),  «  PhiUips  v.  M.  O.  Maaoo,  7  Heisk. 

430.  (Tenn.)  61. 

<  Clark  V.  Manning  4  Bradw.  (Bl.)  ^  Garrett  v.  Stevenson,  8  Bl.  261. 

649.  •  Busfleld    v.    Wheeler,   14   Alien 

•  ColUnt  V.  Drew.  67  N.  Y.  149;  (Mast.),  139. 
B.  0. 6  Daly  (N.  Y.).  284. 
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fidxty  days  after  the  coiupletion  of  the  building/*  it  is  essen- 
tial ;  ^  and  thia  fact  must  be  affirmatively  shown  by  the  party 
seeking  to  enforce  the  lien.^  The  lien  of  sub-contractor  can- 
not be  created  outside  of  the  statute,  or  extended  beyond  its 
terms.  >  Accordingly,  where  he  must  give  notice  of  his  claim 
of  lien  within  a  certain  time,  and  he  does  not,  he  will  have 
no  lien.^  Where  a  lien  had  to  be  prosecuted  within  sixty 
days  by  attachment,  and  the  attachment  turned  out  to  be  in- 
valid by  reason  of  defects  therein,  the  lien  was  lost.^  When 
the  time  in  which  a  lien  should  be  filed  has  expired,  the 
mechanic  cannot  enforce  it  against  an  innocent  purchaser, 
although  the  vendee  took  the  property  under  a  bond  for  a 
deed,  and  made  no  actual  payment,  but  simply  executed  his 
note  for  the  purchase  price.^  The  lien,  when  not  filed  within 
the  statutory  period,  will  not  prevail  over  liens  of  intervening 
creditors.^  But  a  party  is 'not  in  default  if  he  files  his  claim 
at  any  time  within  which  the  law  allows  it  to  be  done  J 

§  828.  ^VThen  Llmitatioii  oommenoes.  —  To  determine  when 
the  time  mentioned  in  the  statute  for  filing  the  claim  or  insti- 
tuting proceedings  begins  to  run,  depends  largely  on  the  char- 
acter of  the  contract  under  which  the  labor  was  performed  or 
materials  furnished.  For  example,  where  a  mechanics'  lien 
law  provides  that  "  every  such  debt  shall  be  a  lien  as  afore- 
said, until  the  expiration  of  six  months  after  the  work  shall 
have  been  finished  or  materials  furnished,  but  such  lien  shall 
not  continue  longer  than  the  said  period  of  six  months,  un- 
less a  claim  be  filed  at  or  before  the  expiration  of  the  same 
period,''  and  the  delivery  of  materials  is  in  pursuance  of  an 
entire  contract,  the  lien  limitation  does  not  begin  to  run  until 
the  contract  is  performed.®  So  a  party  who  works  or  fur- 
nishes materials  under  an  entire  contract,  which  may  not  be 
wholly  finished  for  years,  has  no  claim  in  fact  or  in  law  until 

1  City  of  Cpawfordville   v.    Brun-        «  Lunt  r.  Stevens.  75  111.  507 ;  Hunt- 

diige»  57  Ind.  262.  ington  v.  Barton,  64  HI.  502 ;  Schneider 

^  Killian  v.  Eigenmann,  57  Ind.  480.  v.  Eolthofl;  50  Ind.  568. 

>  Nat.  Stock  Yards  v.  O'Reilly,  85         ?  Hart  v.  Mullen,  4  Col.  514. 
III.  546.  8  Bolton's   Appeal,  8   Grant   Caa. 

*  Bryant  v.  Warren,  51  N.  H.  213.  (Penn.)  204;   Edwards  v,  I>errick80D, 

*  Weston  V.  Dunlap,  50  Iowa,  183.  4  Dtitch.  (N.  J.)  30. 
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the  contract  has  been  performed.  He  cannot  divide  his  claim 
into  parcels  and  file  separate  liens.  He  must  wait  until  the 
contract  is  completed ;  for,  where  the  bargain  is  for  a  gross 
sum,  he  can  fix  no  price  upon  particular  parts  of  the  work, 
and  therefore,  under  such  an  act,  the  time  for  filing  a  claim 
does  not  begin  to  run  until  after  the  date  of  the  last  act  done 
in  execution  of  the  contract,  - —  that  is,  when  the  contract  is 
for  materials,  after  the  delivery  of  the  last  quantity  required 
to  complete  the  contitict.^  Where,  pending  the  erection  of  a 
building,  the  owner  ceases  work  and  loses  title,  and  the  party 
acquiring  the  title  proceeds  with  the  work  as  regularly  as 
the  prior  owner,  and  completes  the  building  commenced  by 
such  owner,  a  contractor  under  such  owner  cannot  elect  to 
consider  the  building  completed  at  the  time  of  the  transfer 
of  title,  and  file  his  lien  accordingly.^  So,  if  a  mechanic  may 
file  his  lien  at  any  time  within  one  year  from  the  time  the 
work  is  finished,  and  the  building  contract  is  entire,  the  work 
is  not  considered  as  done,  or  the  materials  furnished,  until 
the  contract  is  executed,  and  a  mechanic  is  not  obliged  to  file 
lien  claims  from  week  to  week  as  the  work  progresses  •  So, 
where  a  party  furnishes  materials  for  a  building  at  different 
times,  but  in  pursuance  of  one  contract,  he  is  in  time  if  he 
commence  proceedings  to  establish  his  lien  within  the  period 
allowed  by  the  statute,  counting  from  the  date  of  the  last 
act  done  in  execution  of  the  contract.  As  where  persons 
made  a  contract  in  May,  1857,  with  machinists,  for  all  the 
machinery  and '  materials  required  to  build  a  mill,  and  re- 
ceived them  all  at  that  time  except  the  bolting-cloth,  it  being 
uncertain  what  kind  of  cloth  would  be  needed,  they  informed 
the  machinists  they  would  oi-der  it  from  them  afterwards, 
which  was  done,  and  received  in  the  following  September. 
The  machinists  commenced  proceedings  to  enforce  their  lien 
within  the  statutory  period  counting  from  the  last  item,  but 
not  if  from  the  former  ;  and  it  was  held  that,  as  the  cloth  had 
been  furnished  under  the  same  contract  as  the  other  mate- 

1  Bartlett  v.  Ktngan,  10  Penn.  841 :         «  Perry  v.  Conroy,  22  Kan.  716. 
Pratt  V.  Campbell,  24  Penn.  184  ;  Shaf-        *  Derriduon  v.  Edwards,  6  Datch. 
fer  V.  Hull,  2  Penn.  L.  J.  03.  (N.  J.)  468. 
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ria]3,  tbe  proceedings  were  commenced  in  time  to  enforce  the 
lien  for  the  whole  amount  of  materialB  furnished.^  So,  where 
in  the  fall  of  1867  plaintiffs  contracted  with  W.  to  furnish 
him  lumber  for  the  erection  of  a  new  dwelling-house,  and 
the  repair  of  an  old  one,  and  they  commenced  furnishing 
lumber  for  that  purpose  the  same  season  and  continued  doing 
so  until  the  last  day  of  1868.  In  August,  1868,  W.  became 
owner  of  a  second  lot  immediately  adjoining  that  first  men- 
tioned, and  removed  the  old  house  upon  it,  and  made  the 
repairs  on  said  house  in  the  spring  of  1869.  In  that  spring, 
also,  the  contract  for  lumber  was  enlarged,  by  plaintiffs  agree- 
ing to  furnish  lumber  to  build  a  barn.  It  was  held  that  for  the 
purpose  of  enforcing  the  lien  against  W.  it  was  but  a  single 
contract  for  the  whole  lumber,  and  the  time  within  which  it 
should  be  enforced  was  to  be  counted  fi-om  the  last  delivery ; 
but  as  to  mortgagees  who  had  taken  mortgages  in  the  inter- 
vals, there  could  be  no  modification  of  the  original  contract 
to  their  prejudice,  and  the  lien  holders  were  postponed  to 
them  in  accordance  with  their  several  dates.^ 

§  823  a.  No  Iiien,  when  Claim  is  filod  too  soon.^ —  One  who 
would  create  and  enforce  a  mechanics'  lien  upon  a  building, 
must  proceed  according  to  statute,  and  if  he  commences 
before  the  time  allowed,  as  well  as  after,  no  decree  fore- 
closing the  lien  will  be  awai-ded.^  Where  the  statement  for 
a  lien  '*  shall  be  filed  within  four  months  after  the  completion 
of  the  building  '*  and  it  was  filed  before  it  was  completed,  it 
is  not  sufficient  to  create  a  lien,  as  the  party  does  not  bring 
himself  fairly  within  the  terms  of  the  statute.*  So,  where  the 
lien  is  given  after  the  debt  becomes  due,  no  lien  can  be  filed 
on  a  contract  for  the  delivery  of  materials  until  the  last  parcel 
of  them  are  supplied ;  and  the  lien  is  filed,  in  such  case,  in 
time,  although  the  last  item  is  the  only  one  furnished  within 
the  statutory  limitation.^    So,  where  a  provision  is  made  that 

any  person  having  filed  a  lien  may  "  in  ten  days  thereafter  " 

i 

I  1  Fowler  v.  Bailley,  14  Wis.  126.  *  Perry  r.  Conroy,  22  Kan.  716. 

3  dtapman  v.  Wadleigh,    88  TTis.        •  Oonroy  v.  Vtrry,  26  Kmi.  472. 
267.  t  In  r€  HiU't  Eitate,  2  Fenn.  L.  J. 

'  See  section  323.  00. 
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institute  a  proceeding  to  enforce  it,  does  not  require,  but  pro- 
hibits, the  commencement  of  a  proceeding  within  ten  days.^ 
It  may  therefore  be  stated  as  a  general  principle  that,  unless 
allowed  by  statute,  no  action  can  be  brought  for  the  enforce- 
ment of  a  lien  before  the  debt  becomes  due,  the  payment  of 
which  it  is  designed  to  secure.  An  action  may  be  previously 
brought  to  prevent  a  destruction  or  removal  of  the  property 
to  which  the  lien  attaches  that  might  endanger  the  security ; 
but  not  an  action  for  the  sole  purpose  of  enforcing  the  debt.' 
But  when  the  completion  of  the  work  is  prevented  by  the 
owner,  and  not  through  any  default  of  the  mechanic,  the 
latter  will  not  thereby  be  prevented  from  filing  his  lien.  A 
right  of  action  in  such  case  arises  for  the  work  done,  and  for 
such  the  lien  is  enforceable.  Thus,  where  a  building  which 
was  nearly  finished  was  suspended,  and  the  architeot  had 
completed  certains  plans  and  specifications  under  an  agree- 
ment to  receive  what  they  were  reasonably  worth,  and  dur- 
ing the  suspension  he  filed  a  lien,  computed  with  reference 
to  the  cost  of  the  building  exclusive  of  what  remained  to  be 
done  on  it  at  the  time  when  the  claim  was  filed  ;  the  claim 
was  not  pi*emature,  as  the  suspension  of  the  work,  without 
any  fault  on  his  part,  should  not  have  the  effect  to  deprive 
him  of  his  lien,  or  to  postpone  his  right  to  the  remedy  pro- 
vided by  the  lien  laws.*  So,  if  a  statute  provide  that  "  the 
Hen  shall  not  be  in  force  more  than  six  months  from  the  time 
when  the  money,  or  the  last  instalment  of  the  money,  to  be 
paid  under  the  contract  shall  become  payable,  unless  a  suit 
in  equity  to  enforce  the  lien  shall  have  been  commenced 
within  the  said  six  months,"  the  suit  may  be  brought  within 
six  months  from  the  time  the  building  is  finished,  to  enforce 
the  lien  as  to  the  instalments  of  the  contract  price  which  are 
due ;  and  though  some  of  them  are  not  due  and  payable 
at  the  time  the  suit  is  commenced,  the  court  may  in  its  de- 
cree provide  for  them,  —  in  other  words,  it  does  not  compel 
him  to  wait  until  all  the  instalments  are  due.*    In  another 

1  narrow  v.  Morgan,  65  N.  Y.  888.  »  Knight  r.  Norris,  13  Minn.  478. 

«  FryoT  V,  White,  16  B.  Men.  (Ky.)         «  laege  v.  Boesieuz,  16  Gratt.  (Va.) 
606.  88. 
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case  it  was  held  that  where  there  is  an  entire  contract  but 
one  lien  can  be  claimed ;  and  a  contractor  cannot,  because 
payments  are  due  from  time  to  time,  file  successive  liens  as 
they  fall  due.^ 

§  824.  When  Work  is  done  wider  Distinct  Contracts.^  —  It  thus 
appears  that  the  whole  work  done  under  one  contract  or  one 
request  creates  one  indivisible  lien ;  but  when  work  is  done 
under  several  contracts  or  requests,  each  separate  job  is  en- 
titled to  a  separate  lien,  so  that  when  notice  in  the  latter 
cases  has  to  be  filed  within  a  certain  time  after  the  work  is 
performed,  a  notice  embracing  an  account  for  work  extending 
back  beyond  that  period,  that  portion  of  the  work  which  has 
been  done  within  the  limitation  will  be  protected,  and  the 
portion  done  prior  to  that  time  will  be  unprotected.^  So,  if 
materials  be  furnished  under  distinct  contracts,  each  must 
stand  on  its  own  merits,  and  the  lien  must  be  filed  under 
each  contract  within  the  time  limited.^  Thus,  where  a  lien 
was  filed  for  materials  supplied  at  different  periods  within 
the  previous -two  years,  in  the  absence  of  a  special  contract, 
no  lien  existed  except  for  the  materials  furnished  within  six 
months  prior  to  the  filing  of  the  lien.^  Where  no  time  of 
payment  for  materials  is  fixed  by  the  contract,  the  price  be- 
comes due  and  payable  as  soon  as  the  delivery  is  completed ; 
but  where  a  uniform  custom  on  the  part  of  the  contractor  to 
demand  payment  at  the  close  of  each  month  is  shown,  and 
such  custom  was  known  to  the  other,  there  arises  by  implica- 
tion an  understanding  between^  the  parties  that  credit  should 

1  Cox  V,  West  P.  R.  R.  Co.,  47  Cal.  new  building,  are  in  any  part  bondjide, 

87.  wilhin  six  months  before  the  filing  of 

3  This  section  was  cited  with  ap-  the  claim  therefor  the  lien  shall  be 

probation  in  Merchant  v.  Ottumwa,  64  valid  for  the  whole/'  Under  this  stat- 

lowa,  455.  ute,  it  has  been  held  that  where  there  is 

'  Sweet  V,  James,  2  R.  I.  270.  evidence  that  work  and  materials  were 

^  Livermore  v.  Wright,  83  Mo.  81.  famished  for  the  same  building,  or  for 

^  Phillips  V.  Duncan,  3  Am.  Law  the  same  contractor,  in  the  ordinary 

Reg.  804 ;   B.    G.  1  Pittsb.   195.     To  progress  of  the  woric,  and  from  time  to 

change  the  law  as  thus  laid  down,  the  time  as  they  were  needed,  it  should  be 

act  of  April  4, 1855,  was  passed,  enact-  submitted  to  the  jury,  if  any  of  the 

ing  that   "  whenever  the  items  of  a  items  were  within  six  months  of  filing 

mechanic  or  material-man's    bill,  for  of  the  claims.    Singerly  v.  Doerr,  62 

work  done  or  materials  ftimished  con-  Penn.  9. 

tinuously  towards  the  erection  of  any 
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be  giyen  until  the  close  of  eaoh  month.'  So,  a  mere  genoul 
agreement  *'''  to  pay  for  such  materials  aa  thereafter  shoold  be 
furnished,"  under  a  lien  law  by  which  proceedings  are  to  be 
commenced  ^^  within  three  months  after  the  work  is  done  or 
materials  furnished  for  which  a  lien  is  sought,"  makes  this 
limitation  apply  to  each  item,  as  of  the  date  of  its  delivery.^ 
Where  the  time  for  filing  lien  dates  from  the  last  item  fur- 
nished, and,  in  the  absence  of  an  express  contract,  materials 
are  furnished  for  separate  and  distinct  purposes,  or  at  differ* 
ent  times,  and  at  considerable  intervals,  or  under  distinct 
contracts  or  orders,  though  to  be  used  by  the  contractor  or 
builder  in  executing  one  and  the  same  contract  with  the 
owner,  the  right  to  take  the  lien  must  date  from  the  time  of 
furnishing  the  different  parcels  of  material,  and  not  from  the 
last  item  of  the  account.^  So,  one  single  lien  cannot  coyer 
sevei-al  distinct  alterations  in  the  same  building,  made  at  dif- 
ferent times  and  independent  of  each  other,  and  the  time 
within  which  each  lien  must  be  enforced  mast  be  computed 
from  each  alteration.^  Nor  can  two  distinct  accounts  or  con- 
tracts of  a  material-man  be  tacked  together  to  make  a  con- 
tinuous'account  or  contract ;  the  lien  for  each  must  be  taken 
within  the  statutory  period.^  As  where  a  contractor  f^eed, 
in  May,  1853,  to  erect  a  building  according  to  specifications, 
to  be  completed  in  September  following ;  but,  with  the  ex- 
ception of  making  the  doors,  performed  no  labor  until  the  fall 
of  1857,  when  another  written  contract,  materially  different, 
was  entered  into,  containing  stipulations  inconsistent  with, 
those  of  the  former,  but  complete  in  itself.  Under  such  cir- 
cumstances the  latter  contract  was  not  a  supplement  to  the 
former,  but  a  new  and  independent  contract,  and  a  lien 
under  the  latter  would  not  protect  work  done  under  the  first 
contract.^    So,  where  a  mechanic,  under  an  agreement  with 

1  PhoBnix  Mvt.loB.  Co.  v.  Batehea,         «  Baker  v.  Fessenden,  71  Mc.  2SH. 
6  Bradw.  (111.)  621.  »  Haxard  Powder  Co.  u.  Loomis,  2 

>  HubbeU  V.  Schrejer,  14  Abb.  Pr.    DUney  (Cin.),  544. 

N.  8.  (N.  T.)  2S4.  <  CocheGO  Bank  v.  Beirjr,  ^  Me. 

>  Trustees  Ger.  Luth.  Ch.  v.  Heiae,    293. 
44  Md.  454 ;  WatU  v.  Whittington,  48 
Md.35a. 
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the  contractor,  did  work  by  the  day,  from  Jan.  22  to  March 
5,  and  agam  from  April  8  to  April  19|  and  filed  his  lien  on 
May  11,  by  which  he  claimed  a  lien  for  wages  for  the  whole 
time  be  worked,  it  was  held  he  was  entitled  to  a  lien  for  only 
the  work  done  during  the  thirty  days  next  preceding  the 
time  of  filing  his  notice  of  lien.^  So,  where  the  law  provided 
that  ^  such  notice  must  be  filed  with  the  clerk  within  sixty 
days  after  the  materials  are  furnished,"  and  materials  are 
furnished  not  under  a  continuing  contract,  the  notice  to 
create  the  lien  must  be  filed  within  sixty  days  after  delivery, 
and  the  furnishing  of  subsequent  materials  will  not  revive 
the  lien  otherwise  lost.  The  apprehension  of  offending  a 
customer  may  often  operate  upon  the  seller  to  delay  or  omit 
to  take  the  benefit  of  the  provisions  of  the  statute,  but  the 
courts  cannot  construe  the  statute  to  suit  such  convenience.^ 
§  325.  Ranniag  Aoooimt.  —  Whether  the  contract  which 
has  been  found  by  the  jury  is  entire,  is  a  qu^tion  of  law. 
A  running  account  has  been  deemed  an  entire  contract,  and 
for  materials  furnished  thereunder  it  is  sufficient  if  the  pro- 
ceedings be  instituted  within  six  months  after  the  last  item 
was  furnished.^  Bach  item  should  not  be  regarded  as  a  sepa- 
rate cause  of  action,  but  rather  a  continuous  deaUng,  with  an 
ui^erstanding  between  the  parties  that  a  credit  of  some  time 
was  to  be  granted  to  the  purchaser,  which  would  not  fairly 
expire  until  after  the  last  item  was  delivered ;  and,  therefore, 
under  a  code  limiting  the  action  to  ^'  within  one  year  from  the 
time  payment  should  have  been  made/*  in  a  running  account 
for  materials  furnished  during  the  building,  in  the  absence  of 
proof  to  the  contrary,  the  date  of  the  last  item  in  the  account 
will  be  regarded  as  the  time  payment  should  have  been  made 
in  order  to  bring  the  account  within  the  year.^  And  an  act 
which  |m)vides  that  *'  whenever  the  items  of  a  mechanic  or 
material-man's  bill  for  work  done  or  materials  furnished  con- 
tinuously toward  the  erection  of  any  new  building  are  in  any 

1  Goodale  v.  WaUh»  2  Thomp.  A  C.    aArmed  in  TUej  v.  Thousand  Island 
(N.  Y.)  811.  Hotel  Co.,  16  N.  T.  Supreme  Cu  428. 

s  Spencer  v.  Bamett,  85  N.  Y.  M;        •  Stine  m  Aostio,  0  Ma  554. 

^  Merchand  v.  Cook,  4  Iowa,  11& 
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part  bond  fide  within  six  months  before  the  claim  therefor, 
the  lien  shall  be  valid  for  the  whole,"  was  intended  to  do  no 
more  than  merely  link  together  the  items  of  a  bill  by  means 
of  a  contract  or  single  order  for  the  whole.  Its  purpose  was, 
when  the  materials  were  in  part  famished  for  a  single  build- 
ing to  the  same  contractor,  in  the  ordinary  progress  of  the 
work  upon  it,  thus  giving  to  them  a  unity  of  purpose,  if  not 
of  contract,  to  correct  that  apparent  want  of  continuity 
which  exists  where  there  is  no  contract  or  general  order  for 
the  whole  bill.^  So,  where  miners  filed  mechanics'  liens  for 
work  done  in  the  development  of  a  mine,  and  it  appeared 
that  they  worked  a  portion  of  the  time  under  special  con- 
tracts and  a  portion  of  the  time  by  the  day,  but  always 
under  the  direction  of  the  foreman  of  the  mine,  the  work  was 
one  continuous  employment  and  not  distinct  and  independent 
jobs  or  contracts,  and  each  miner  might  file  one  lien  for  all 
his  labor  within  the  proper  time  after  stopping  work.^  Since 
the  first  edition  of  this  work,  the  following  additional  deci- 
sions have  been  reported,  illustrating  this  subject.  Where  all 
the  items  in  an  account  relate  to  one  transaction,  it  consti- 
tutes a  continuous  account,  regardless  of  intervening  bal- 
ances, and  dates  from  the  day  of  the  last  item.^  If  the 
several  items  of  an  account  form  parts  of  one  contract,  and 
the  last  accrues  within  the  statutory  limit  before  the  time  of 
filing  the  lien,  it  will  attach  to  all>  Where  there  has  been 
a  continuous  delivery  of  materials,  which  are  put  into  a  struc- 
ture, the  Statute  of  Limitations  begins  to  run  against  the 
lien  therefor  from  the  delivery  of  the  last  lot  of  materials.** 
Where  work  was  commenced  in  April,  1872,  and  other  work 
was  done  from  time  to  time  during  the  summer,  the  last  item 
of  work  being  performed  Aug.  14, 1872,  and  a  lien  law  pro- 
vided that  the  notice  should  be  filed  within  thirty  days  after 
the  performance  and  completion  of  the  labor,  and  a  lien  was 
filed  within  thirty  days  from  last  item,  it  was  held  that  the 

1  Singerly  v.  Doerr,  62  Penn.  0 ;  Dil-  •  Lamb  v,  Hannerman,  40  Iowa,  41. 

ler  V,  Burger,  68  Penn.  432.  «  Schmeiding  v,  Ewing,  67  Mo.  78. 

a  Skynne  v.  Occidental  Mill  Co.,  9  A  O'Leary  v.  Burna,  53  Miss.  171. 
NaT.  210. 
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lien  was  valid  for  the  entire  claim,  the  claim  arising  out  of  what 
was  all  really  one  piece  of  work,  though  done  at  different  times.^ 
Under  a  statute  where  the  daim  must  be  ^*  filed  within  thirty 
days  after  he  ceases  to  labor  on  such  building  "  and  labor  is 
performed  in  the  construction  of  a  building,  under  different 
contracts,  all  of  which  are  made  before  the  work  under  any 
one  is  completed,  the  service  is  continuous,  and  a  statement 
filed  within  the  period  after  the  entire  work  is  done  is  in 
time,  although  filed  after  the  time  had  elapsed  under  some  of 
the  contracts.^  Where  a  party  works  twenty-one  months 
under  a  contract  for  a  sum  certain  per  annum,  the  time  is  not 
counted  from  the  end  of  the  year,  but  from  the  period  when 
he  ceased  to  work.^  A  party  contracted  to  haul  a  quantity 
of  lumber  at  a  stipulated  price  per  thousand  feet.  He  had  a 
lien  on  the  whole  quantity  drawn,  within  the  statutory  period 
to  enforce  the  lien,  and  not  a  separate  lien  on  each  thousand 
feet  for  the  price  of  drawing  the  same.'* 

§  826.  Wlietlier  Work  is  perfonooed  under  Bntire  or  Diittnot 
t^ontraoU  is  Question  for  Jury.  —  Whether  the  work  as  done 
was  performed  under  an  entire  or  distinct  contract,  is  neces- 
sarily a  question  for  the  jury,  and  a  charge  by  the  court  with- 
drawing this  question  from  them  is  erroneous.  In  one  case, 
where  there  had  been  a  cessation  in  the  work  after  part  of 
it  was  done,  and  before  it  was  completed,  and  subsequently 
other  work  was  performed,  it  was  decided  that,  as  to  whether 
the  claim  had  been  filed  in  time,  it  should  have  been  sub- 
mitted to  the  jury  to  determine  if  the  work  last  done  was  a 
part  of  the  original  agreement,  without  unreasonable  delay, 
with  the  consent  of  the  owner,  or  was  a  distinct  contract 
entered  into  after  the  first  work  was  finished.^  Again,  it  has 
been  held  that  the  questiqn  whether  a  lien  is  filed  within  the 
time  allowed  is  one  of  fact,  and  where  a  judge  tries  the  case 
without  a  jury  his  decision  is  final.®  In  another,  a  party  hav- 
ing erected  a  brewery  built  an  addition  to  it,  and  the  material- 

'  CoAtello  V.  Dale,  8  N.  Y.  Supreme  *  Bean  v.  Brown,  64  N.  H.  396. 

Ct.  489 ;  B.  c.  3 Thomp.  &  C.  (N.  Y.)  49S.  »  Holden  v.  Winslow,  18  Penn.  100. 

^  MiUer  v.  Batehelder,  117  MasB.  «  Turner  v.  Wentwortb,  119  Mass. 

179.  469. 

>  AlTord  V.  Hendrie,  2  Mont.  116. 
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man,  having  furnished  materials  for  both  buildings,  filed  a  lien 
within  the  statutory  limitation  after  the  last  item  was  fur- 
nished to  the  second.  It  was  left  to  the  jur}'  to  determine 
if  the  additional  building  was  a  continuance  of  the  first,  and 
was  to  be  considered  as  one  building.^  Whether  goods  are 
delivered  u^der  separate  or  continuous  contracts  is  a  question 
for  the  jury,  and  the  fact  that  long  intervals  of  time  elapsed  be- 
tween them  is  no  reason  for  the  court  rejecting  certain  items.^ 
But  in  determining  whether  the  work  has  been  done  under  a 
distinct  or  an  entire  contract,  the  jury  may  consider  the  pay- 
ments made  on  portions  of  the  work  done  or  mateiials  de- 
livered as  evidence  from  which  to  determine  the  understand- 
ing of  the  parties.'  Each  case  must  be  decided  8Ccoi*ding  to 
the  proofs  offered,^  and  be  determined  by  them.^  An  auditor 
to  wliom  the  case  is  referred  has  authority  to  detei*mine  if 
lien  was  filed  in  time,  and  all  matters  of  fact  legitimately 
involved  in  the  question  of  lien,* 

§  327.  Wlien  lost  by  Xiuitatfon  oansot  be  rerired.  —  After 
the  contract  is  once  completed  and  the  statutory  limitation 
begins  to  run,  a  party  cannot  revive  an  expired  right  of  lien 
which  he  has  lost  in  consequence  of  laches  by  performing 
some  work  in  the  house  ;7  as  the  repair  of  a  mere  leak  in  the 
roof  of  the  building,*  or  patching  of  plastering  after  the  work 
has  been  substantially  completed;*  or  the  addition  of  two 
bolts,  which  were  not  to  be  used  in  the  construction  of  the 
build ing.^^  No  such  artifice  will  save  him  from  the  opei*ation 
of  the  limitation.^^  Occasional  repairs  subsequently  made 
cannot  be  added  to  work  done  months  before,  so  as  to 
render  the  whole  work  one  continued  pei-foimance,  for  which 
a  single  lien  can  be  claimed  within  sixty  days  after  the  last 
repairs.^    So,  where  the  notice  to  hold  an  owner  liable  has  to 

1  Diller  t;.  Burger,  68  Penn.  432.  >  Dunn  t;.  McKee,  6Sneed  (Tenn.), 

«  Treusch  v.  Shryock,  51  Md.  168.       657. 

*  Pratt  V.  Campbell.  24  Penn.  184.  •  Wilson  u.  Forder,  90  Flann.  129. 

«  Squires  v,  Fithian,  27  Mo.  184.  ^  Barrows  v,  Kniglit,  65  Cal.  155; 

<  LiTermore  v.  Wright,  83  Ko.  81 ;  Gale  v.  Blaikie,  129  Mass.  209. 

Okisko  V.  Matthews,  3  Md.  16S.  u  Squires  v.  Fithian,  27  Mo.  184. 

•  Corbetl  v.  Greenlaw,  117  Mass.  "  Davis  v.  AlTord,  04  U.  8.  545; 
167.  Berry  v.  Tamer,  45  Wis.  106. 

7  Noel  V,  Templei  12  Iowa,  276. 
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be  given  within  a  certain  time,  it  is  not  in  the  power  of  the 
contractor  and  material-man  to  contract  to  extend  the  time 
of  payment,  and  thus  extend  the  statutory  liability  of  the 
owner,  without  his  knowledge  or  consent.^  In  such  cases, 
the  evidence  should  fairly  show  that  the  lien  claimant  has 
brought  himself  within  the  law ;  and  when  the  circumstance 
of  completion  is  easy  of  proof,  and  the  evidence  of  the  com- 
plainant is  meagre  and  unsatisfactory,  a  fair  presumption  may 
be  raised,  if  the  other  facts  justify  it,  that  the  work  was  done 
at  a  time  which  would  be  barred  by  the  statute.^  But  if, 
after  a  contract  for  building  a  house  and  structures  con- 
nected therewith  has  been  substantially  performedt  and  a 
bill  rendered  for  the  work  done  under  the  same,  further 
work  be  done,  which  the  proper  performance  of  the  contract 
calls  for,  and  not  for  the  pui-pose  of  fixing  a  later  date  from 
which  to  compute  the  time  allowed  by  statute  for  filing  a 
statement  to  enforce  a  mechanics'  lien,  the  time  of  performing 
such  further  labor  may  be  taken  as  such  date.^  In  all  these 
eases  it  is  impoilant,  particularly  when  the  rights  of  third 
persons  are  involved,  that  the  claim  of  lien  or  bill  of  par- 
ticulars should  tihow  that  the  last  item  of  work  was  within 
the  statutory  period,  for  otherwise  the  lien  would  be  void  on 
its  face,  and  the  claimant  prevented  from  showing  that  the 
last  work  actually  performed  was  within  that  period^ 

§  827  a.  Same.  — It  is  particularly  as  regards  the  rights  of 
bond  fide  purchasers  and  encumbrancers  that  the  claimants 
of  this  lien  are  held  to  the  strictest  compliance  with  the 
statutory  provisions  as  to  the  time  of  its  enforcement.  Me- 
chanics and  material-men,  it  is  said,  should  understand  that 
any  unreasonable  delay  in  giving  public  notice  of  their  in- 
tention to  hold  a  lien  is  dangerous,  as  the  public  in  pur* 
chasing  the  property  have  nothing  to  warn  them  after  the 
building  is  substantially  completed,  and  the  statutory  period 
for  filing  the  notice  of  lien  has  expired.    Thus,  where  under 

>  Kelljir.  Kellogg,  79  111.  477.  '  Hubbard    v.     Brown,    8    AU«b  i 

3  Dunn  V.  McKee,  6  Sneed  (Tenn.),    (Maas.),  590. 
667.  «  Dement  v.  Trenton  Co.,  82  N.  J.  L. 

613;  B.  c.  81  N.  J.  L.  2iS. 
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a  contract  to  build  a  dwelling  house  the  petitioners  had 
finished  it  on  the  7th  of  April,  with  the  exception  of  a  few 
hours'  work,  embraced  in  the  contract,  which  was  not  done 
until  the  27th  of  the  following  September,  no  reason  being 
shown  for  the  delay,  it  was  held  that  the  sixty  days  allowed 
them  by  the  statute  for  filing  their  lien  was  to  be  reckoned 
from  the  7th  of  April,  and  not  from  the  27th  of  September.^ 
Where  the  statute  giving  to  mechanics  a  lien  requires  that  a 
certificate  of  the  lien  shall  be  filed  for  record  within  sixty 
days  after  the  completion  of  the  work,  it  was  held  that,  after 

* 

a  contract  for  work  is  substantially  performed,  there  must  be 
no  unnecessary  or  unreasonable  delay  in  fully  completing  the 
work  to  be  done,  and  that  any  work  done  after  such  delay 
will  not  be  considered  in  fixing  the  sixty  days  allowed  for 
recording  the  lien.  Thus  where  a  painter  contracted  to  paint 
a  house,  the  work  to  be  done  by  the  first  day  of  April  follow- 
ing, and  it  was  all  done  by  that  time,  except  the  painting  of  a 
front  piazza  the  second  time,  which  was  afterwards  deferred  for 
the  convenience  of  the  occupants  and  from  other  causes,  and 
finally  was  not  done  till  the  following  January,  it  was  held 
that  this  work  could  not  be  considered  in  fixing  the  sixty 
days  allowed  for  recording  the  lien.  To  allow  any  other  con- 
struction, where  a  contract  to  all  appearances  had  been  com- 
pleted eight  months  before,  purchasers  would  have  no  reason 
to  suppose  a  lien  was  intended  to  be  placed  on  the  property, 
and  might  be  easily  defrauded.^  But  where  the  final  com- 
pletion of  the  work  has  been  postponed  at  the  instance  or  re- 
quest of  the  owner,  he  will  not  be  allowed  to  make  the  objec- 
tion that  the  notice  has  not  been  filed  in  time,  provided  it  be 
actually  filed  within  the  statutory  period  after  the  actual 
completion  of  the  contract  as  requested  by  the  owner.  Thus 
where  a  building  was  to  be  completed*  on  Nov.  15,  1876, 
and  it  was  all  done,  except  a  well-curb  and  plastering  around 
a  mantel,  which  were  delayed  until  Feb.  27,  1877,  at  the  re- 
quest of  the  owner,  and  no  parties  claimed  equities,  it  was  held 
that  the  work  was,  as  against  the  owner,  to  be  deemed  com- 

1  Sanford  v.  Frost,  41  Conn.  617.  >  Flint  v.  Raymond,  41  Conn.  513. 
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pleted  at  the  last  mentioned  date.^  Where  the  lien  con- 
tinues *^  until  after  the  expiration  of  six  months  after  the 
material  furnished/'  and  the  property  has  been  sold  before 
completion,  and  after  the  sale  a  |mall  quantity  of  lumber  was 
delivered,  by  agreement  between  the  vendor  and  material- 
man, for  the  purpose  of  preserving  the  right  of  lien,  which 
material  was  not  used  in  the  building,  it  was  held  that  it  did 
not  constitute  a  proper  item  for  allowance,  or  preserve  the 
lien  which  had  otherwise  expired.^ 

§  827  b,  Iden  oannot  be  revived  by  Amendment  or  Order  of 
Court  —  The  legislature  intended  a  party  asserting  the  lien 
should  speedily  pursue  his  remedy.  Our  jurisprudence  does 
not  favor  secret,  tacit  liens ;  suit  must  therefore  be  brought 
within  the  statutory  period,  and  where  the  mechanic  brings 
a  personal  suit  he  cannot,  after  the  time  allowed  by  law  has 
expired,  so  amend  his  action  as  to  turn  it  into  a  proceeding 
to  enforce  the  lien.^  A  lien  cannot  be  amended  after  the  ex- 
piration of  the  statutory  period  by  adding  the  names  of  new 
parties  as  owners  or  reputed  owners.^  Where  a  lien  expires 
within  one  year  unless  judgment  is  obtained,  and  although 
courts  have  the  power  generally  to  enter  judgments  nunc  pro 
tune^  they  cannot  extend  the  time  limited  by  the  statute 
within  which  the  lien  must  be  prosecuted  to  judgment.^ 
Where  the  statute  has  provided  the  manner  in  which  the  lien 
may  be  created  and  enforced,  the  contract,  in  order  to  pre- 
serve the  lien,  must  be  made  to  conform  to  the  provisions  of 
the  statute,  and  not  the  statute  to  the  terms  of  thd  contract. 
Thus,  where  ^^  the  lien  shall  be  deemed  as  having  been  dis- 
solved, unless  an  action  shall  have  been  brought  to  enforce 
the  same  within  six  months  from  the  day  of  filing  the  ac- 
count in  the  clerk's  office/'  and  the  claim  does  not  mature 
within  that  period  so  that  an  action  may  be  brought  to  en- 
force it,  the  lien  is  lost,  and  no  judicial  aid  or  construction  of 
the  statute  can  be  made  to  avail  the  mechanic.^    Under  the 

^  Cole  w.  Uhl,  46  Conn.  296.  »  Dart  v.  Fitch,  30  N.  T.  Supreme 

s  Heath  v.  Tjler,  44  Md.  818.  Ct  861. 

s  Dtnkins  v.  Bowen,  49  Miss.  222.  «  Hardin  v,  Siarble,  18  Bush  (Ej.), 

«  O'NeiU  V.  Harat,  11  Phila.  171;  60. 
Manufactaring    Ca   v.  Hospital,    12 
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provision  of  an  act  proyiding  for  the  continuance  of  a  lien 
"  by  order  of  court/'  the  order  of  any  court  having  jurisdic- 
tion of  such  liens  is  sufficient ;  and  no  notice  of  application 
for  such  an  order  is  necessaij,  unless  the  court  to  which  appli- 
cation is  made  requires  it.  But  notwitiiatanding  the  lien  may 
cease  if  the  statute  authorizes  it,  the  court  having  acquired 
jurisdiction  may  retain  it,  and  render  a  personal  judgment.^ 

§  827  c.  Iden  Talid  for  Part  of  Claim. —  Where  a  mechanic 
is  required  to  commence  proceedings  to  enforce  his  lien 
within  six  months  from  the  time  he  shall  have  commenced 
the  work,  and  he  performs  certain  work,  such  as  building  a 
chimney,  and  at  a  later  period  received  an  order  to  do  other 
work,  —  although  the  lien  was  lost  by  lapse  of  time  on  the 
first,  it  did  not  affect  the  second  claim*'  So,  where  some  of 
the  claim  is  a  running  account,  and  the  rest  is  no  part  of  the 
account,  the  record  of  the  lien  in  time  for  the  one  may  be 
too  late  for  the  other.  For  example,  construction,  or  ord- 
inal furnishing  and  fitting  up,  being  distinct  in  its  nature 
from  subsequent  repairs,  the  law,  in  the  absence  of  evidence 
to  the  contrary,  will  presume  it  took  place  under  a  distinct 
contract.' 

§  828.  BffiBOt  when  Several  Houaesare  avaotad  togathar. — 
The  effect  of  the  performance  of  work  on  one  of  several 
houses  erected  together,  to  maintain  alive  a  lien  on  others 
which  would  otherwise  have  expired,  has  been  differently  de- 
cided. A  law  provided  that  ^^  where  one  claim  for  materials 
is  filed  by  the  person  preferring  the  same  against  two  or 
more  buildings  owned  by  the  same  person  .  .  .  the  person 
preferring  the  same  shall  designate  the  amount  which  he 
claims  to  be  due  him  on  each  of  such  buildings."  Under 
these  circumstances  materials  were  furnished  for  several 
houses,  and  some  were  delivered  within  the  period  in  which 
the  lien  is  protected,  and  were  used  in  one  of  the  houses  only, 
and  it  was  held  that  the  lien  remained  «^ainst  all,  though 
the  claimant  in  enforcing  his  lien  must  apportion  his  demand 
among  them,  and  is  restricted  in  his  recovery  against  the 

1  Darrow  v,  Morgan,  65  N.  Y.  88a  *  Loadon  v.  Colamaii,  69  Qa.  d53. 

s  Eenjon  9.  Peckham,  10  R.  I.  402. 
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several  houses  to  the  amount  claimed  against  them  respec- 
tively. In  such  cases  the  claimant  credits  the  party  with 
reference  to  certain  houses  together,  and  the  law  gives  him 
a  lien  against  all,  to  be  thereafter  apportioned.  If  the  lien 
would  be  lost  because  some  of  the  materials  were  supplied  at 
an  earlier  period  than  is  protected,  owners,  by  using  the  ma- 
terials furnished  within  the  period  protected  by  the  statute 
on  one  house,  might  defeat  the  lien  against  the  others,  and 
claimants  would  be  obliged  to  show  that  some  portion  of 
their  goods  furnished  within  that  time  had  been  used  on 
each  house  against  which  a  lien  might  be  claimed,  notwith* 
standing  the  person  who  sells  the  materials  is  not  presumed 
to  know  anything  of  the  condition  and  progress  of  the  build- 
ings being  erected  or  repaired.^  But  in  Pennsylvania,  where 
the  law  also  requires  that  when  several  houses  are  built  to- 
gether the  lien  shall  be  apportioned  among  them,  work  done 
on  one  of  them  will  not  keep  alive  a  lien  against  the  others 
upon  which  no  work  was  done  within  the  time  allowed  for 
'filing  the  lien.^  So,  where  materials  are  furnished,  not  under 
a  contract  for  the  whole,  for  two  buildings,  which  are  the 
proper  subject  of  an  unapportioned  lien,  the  claims  for  the  ma- 
terials for  the  building  first  erected  must  be  filed  within  the 
statutory  period  from  the  time  the  last  materials  for  it  were 
furnished.  The  subsequent  furnishing  of  materials  for  the 
other  building  will  not  extend  the  time  for  the  filing  for  the 
materials  furnished  for  the  first  building.' 

§  829.  When  Limitation  is  to  be  computed  from  Time  when 
Debt  is  dne.  —  Another  practical  question  is,  From  what  period 
is  the  time  in  which  to  file  the  lien  to  be  counted,  —  whether 
from  the  time  the  claimant's  debt  became  due ;  or  from  the 
completion  of  the  entire  building;  or  from  his  particular 
portion  of  the  work  ;  or  from  the  commencement  of  the  work. 
Its  determination  depends  entirely  upon  the  statute  under 
which  the  lien  arises,  and,  if  not  strictly  complied  with,  no 
considerations  of  equity,  no  suggestion  that  it  would  be  better 
for  all  parties  that  the  suit  should  have  been  postponed,  no 

1  Okitko  V.  Matthews,  8  Md.  16S.  •  Hndnit  v.  fioberto,  10  Fhila.  685. 

s  WUion  V,  Forder,  80  Peno.  129. 
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parol  agreement,  and  no  coyenant,  however  formal,  short  of 
a  mortgage,  amounting  of  itself  to  a  new  lien,  —  can  save  it.^ 
As  between  the  parties,  however,  it  has  been  held  that  the 
performance  of  such  acts  may  be  waived  by  their  parol  agree- 
ment, and  the  lien  as  to  them  will  be  valid,  under  the  maxim, 
modus  et  canventio  vincunt  legem^  which  is  alleged  to  be 
directly  applicable  to  this  ]ien.^  Each  period  has  been 
adopted  in  some  one  State  at  least.  The  decisions  illus- 
trating the  various  statutes,  which  make  the  time  when  the 
debt  is  due  the  period  from  which  the  limitation  is  reckoned, 
are  as  follows :  A  law  gave  the  right  to  enforce  the  lien 
**  within  three  months  from  the  time  payment  should  be 
made,  by  virtue  of  the  contract ;  ^  a  petition  could  not  be 
filed  before  the  day  of  payment  stipulated  by  the  parties  had 
arrived,  and  the  time  was  to  be  computed  from  that  period.' 
But,  ordinarily,  where  there  is  no  provision  to  the  contrary,  a 
party  may  bring  suit  to  enforce  his  lien  as  soon  as  the  amount 
is  due.^  So,  where  persons  *'  shall  file  in  the  recorder's  o£Bce, 
within  sixty  days  after  the  debt  becomes  due,  notice  of  their 
intention  to  hold  a  lien,''  if  the  materials  were  sold  on  credit, 
the  claim  need  not  be  filed  until  after  the  expiration  of  the 
time  of  credit ;  but  if  no  time  be  given  for  payment,  the  law 
implies  a  contract  to  pay  for  them  on  delivery,  and  the  notice 
must  be  filed  within  sixty  days  from  that  time.*  Again,  where 
a  statute  required  the  action  to  be  brought  "  within  six  months 
after  the  money  claimed  becomes  due,"  if  no  time  be  fixed  by 
contract  to  pay  for  the  materials  or  labor  done,  then  the  law 
implies  a  contract  to  pay  presently  on  delivery  or  performance, 
and  from  that  date  a  computation  of  the  six  months,  within 
which  to  bring  suit,  should  begin.  In  case  of  special  contract 
it  begins  to  run  on  the  day  the  money  becomes  due  by  its 
terms.*    "  Every  person  who  wishes  to  avail  himself  of  the 

preceding  sections  shall  give  notice  to  the  owner,  owners,  or 

• 

1  Hilliard  r.  Allen,  4  Cash.  (Mrsb.)         >  Kinney  v.  Hudnut,  8  m.  472. 
686 ;  McKinney  ».  Springer,  6  Blackf.         «  Wee^a    v,     Walcott,    16    Gray 

(Ind.)  611;  Pifer  v.  Ward,  8  Blackf.  (Mass.).  64. 
(Ind.)  252.  '  Robinson  v.  Marney,  6  Blackf. 

3  WaUace's  Appeal,   6  Penn.    St  (Ind.)  829. 
103.  •  Ehlert  v.  Elder,  61  Miss.  4d6. 
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agent,  witfaiu  thirty  6ny^  after  the  indebtedness  accrued,  or 
the  completion  of  the  building  or  improvement :  "  a  material* 
man  who  gives  notice  of  his  claim  of  lien  for  materials  fur* 
nished  more  than  thirty  days  after  the  indebtedness  for  such 
materials  accrues,  has  lost  his  lien  by  his  delay,  although  such 
notice  may  have  been  given  within  thii-ty  days  after  the  com* 
pletion  of  the  buildings;  so,  under  this  statute,  a  laborer 
should  give  his  notice  within  thirty  days  after  his  wages  are 
due.^  Again,  where  a  contract  provides  that  the  price  of 
work  or  materials  shall  ^^  be  payable  when  the  job  is  com* 
pleted,  in  satisfactory  six  months'  paper,  interest  added,"  the 
time  in  which  suit  is  to  be  begun  under  a  law,  *^  that  legal 
process  for  enforcing  the  lien  shall  be  commenced  within  four 
months  after  any  payment  shall  become  due  or  the  lien  shall 
be  wholly  lost,"  begins  to  run  from  the  maturity  of  the  six  . 
months'  paper  provided  for  by  the  contract  as  the  time  of 
payment  under  the  same,  and  not  from  the  completion  of  the 
work.^  So,  where  a  contract  provided  for  submission  to  arbi- 
tration, and  the  arbitrators,  within  the  scope  of  their  author- 
ity, fixed  the  period  for  payment,  and  suit  was  brought  within 
six  months  from  that  date,  it  was  in  time,  under  a  statute 
which  provided  that  ^^  the  lien  shall  be  dissolved  at  the  ex- 
piration of  six  months  after  the  time  when  the  money  due  by 
the  contract  or  the  last  instalment  thereof  shall  become  pay- 
able, unless  a  suit  for  enforcing  the  lien  shall  have  been  com- 
menced within  the  said  six  months."  ^  So,  if  suit  must  be 
brought  *^  within  one  year  from  the  time  of  payment,"  and 
the  contract  is,  that  when  the  work  is  completed  the  time 
when  payment  should  be  made  should  then  be  agreed  upon, 
and  a  note  is  taken  payable  May  1, 1848,  this  is  the  same 
as  if  the  parties  had  agreed  in  the  original  contract,  and 
a  summons  served  March  27,  1849,  to  enforce  the  lien,  is 
sufficient.^  Where  a  law  provided  that  ^^  no  suit  shall  be 
oommenced  unless  the  same  shall  be  brought  within  three 
months  from  the  performance  of  the  snb-contract,  provided, 

1  Patrick  V,  Yaleiitifie,  22  Mo.  148 ;         <  Kirbf  v,  Tead,  18  Met  (Mass.)  149.  i 

Schnlenberg  v.  Gibson,  15  Mo.  281.  «  Mix  v.  Ely,  2  Greene  (Iowa),  518. 

s  Wheeler  o.  Sduroeder,  4  B.  L  88a 
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if  any  delay  shall  be  occasioned  by  reason  of  the  amount 
not  being  due  the  original  contractor,  the  time  of  such 
delay  shall  not  be  counted,'*  a  suit  by  a  sub-contractor  is 
in  time  if  filed  within  three  months  after  the  money  becomes 
due  to  the  original  contractor,  although  it  is  more  than 
tliree  months  after  it  is  due  from  the  original  contractor  to 
such  sub-contractor.^ 

§  380.  Completion  of  Entlra  Work.^ — When  completion  of 
•  work  is  made  the  period  to  count  from,  and  a  party  performs 
part  of  the  work  or  furnishes  part  of  the  materials,  it  must  be 
carefully  observed  whether  the  time  in  which  to  proceed  for 
the  enforcement  of  the  lien  commences  from  the  completion 
of  his  portion  of  the  job  or  last  delivery  of  materials,  or  from 
the  finishing  of  the  entire  building.  When  a  statute  gives  sixty 
days  from  "  completion  of  the  building  "  to  file  the  lien,  a  me- 
chanic is  not  bound  to  file  it  within  sixty  days  from  the  time 
when  he  furnished  labor.*  A  statute  providing  that  notice  of 
the  lien  was  to  be  filed  within  six  months  after  "the  perform- 
ance of  such  labor  or  the  furnishing  of  such  materials  "  by  the 
contractor,  sub-contractor,  laborer,  or  person  furnishing  mate- 
rials, was  held  to  mean  after  the  building  was  completed;  and 
therefore,  where  work  was  to  be  paid  for  by  instalments,  al- 
though more  than  six  months  had, expired  from  the  time  it  was 
due,  yet,  if  the  notice  were  filed  within  six  months  from  the 
completion  of  the  building,  it  was  suflBcient.  So,  if  filed  within 
that  period  after  the  completion  of  the  extra  work.*  The 
same  has  been  decided  in  another  State,  that  the  time  given 
for  filing  the  lien  does  not  commence  until  extra  work,  done 
at  the  request  of  the  owner,  is  finished,  although  the  work 
which  had  been  specially  contracted  for  had  been  previously 
completed,  under  a  law  that  "  every  such  debt  shall  be  a  lien 
until  the  expiration  of  six  months  after  the  work  shall  have 
been  finished  or  materials  furnished; '  &c.*  Where  work 
done  under  a  contract  is  substantially  finished  and  accepted 

1  Meeks  v.  Sims,  84  III.  422.  »  Clongli  v.  McDonald,  IS  Kan.  114. 

«  This  section  was  cited  with  ap-  ♦  Webb  v.  Van  Zandt,  16  Abb.  Pr. 

probation  in  Hart  v.  Mullen,  4  Col.  (N.  T.)  190. 

516.  *  Johns  V.  Bolton,  12  Penn.  839. 
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more  than  six  months  prior  to  the  filing  of  a  lien,  and  extra 
work  is  done  thereafter  to  supply  a  deficiency  in  the  work 
done  under  the  contract,  this  will  not  extend  the  time  of 
filing  the  lien  to  six  months  from  the  time  said  extra  work 
was  finished ;  but  if  said  extra  work  was  done  under  an 
agreement  with  the  owner  that  it  should  be  done  as  a  substi- 
tute for  work  which  was  to  be  done  under  the  original  con- 
tract, and  no  additional  compensation  was  to  be  allowed 
therefor,  the  time  of  the  lien  will  be  extended.^  Where,  after 
possession  is  delivered  of  a  building,  the  architect  discovers 
defects,  which  he  requires  to  be  remedied,  and  they  are  by 
the  sub-contractors,  the  time  of  the  completion  of  the  build- 
ing, as  against  them,,  will  be  counted  from  the  date  of  the 
completion  of  the  repairs.^  Again,  where  the  lien  expires 
unless  a  claim  be  filed  '^  at  or  before  the  expiration  of  six 
mouths  after  the  work  shall  have  been  finished,  or  materials 
furnished,"  alteration  of  the  orignal  work  under  a  contract, 
which  was  the  result  of  a  mistake  of  the  owner,  will  be  con- 
sidered as  part  of  the  original  contract,  and  enable  a  claimant 
to  count  the  time  of  performance  from  the  date  of  furnishing 
it.3  Where  the  original  contract  is  for  a  specific  sum,  but 
with  an  agreement  for  alterations  and  changes  in  plans,  and  an 
agreement  by  the  owner  to  pay  what  is  equitable,  any  work 
growing  out  of  such  alterations  is  not  extra  work,  and  the 
lien  of  the  sub-contractor  attaches  thereto,  the  same  as  for 
work  done  under  the  specifications.^  Extm  work  done  and 
materials  furnished  by  a  contractor  during  the  performance 
of  his  agreement  may  be  included  in  and  constitute  a  part  of 
his  claim.^  A  similar  statute  gave  a  lien  *^  if  the  claim  was 
filed  within  six  months  after  the  materials  were  furnished,  or 
after  the  completion  of  the  work,'*  and  a  party  was  considered 
in  time  if  he  filed  his  claim  either  within  six  months  after 
the  materials  were  furnished,  or  within  six  months  after  the 
completion  of  the  work.<» 

1  McKelvey  v.  Janris,  87  Penn.  414.         «  Brown  v,  Lowell,  79  ni.  484. 

'  Nat.  Stock  Yards  v.  O'Reillj,  86         «  Rush  r.  Able,  90  Penn.  158. 
m.  546.  «  Okisko  v.  MatUiews,  3  Md.  168. 

*  Parrish  and  Hazard's  Appeal,  88 
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§  380  a.  Completion  of  daisuuxte'  own  Work.  — Where  a  partj 
**  shall  file  within  8i)cty  days  after  the  completion  of  the  build- 
ing or  repaii-s,  notice  of  his  intention  to  hold  a  lieu  for  the 
amount  of  his  claim,"  he  who  builds  a  complete  oi  entire 
building  may  acquire  a  lien  by  filing  his  notice  within  sixty  days 
after  the  completion  of  the  building,  but  one  who  performs 
work  for  a  part  only  of  a  building  must  file  his  notice  within 
sixty  days  from  the  completion  of  his  work.^    In  such  case 
the  allegation  should  be  that  the  claim  was  filed  within  sixty 
days  from  the  completion  of  his  work,  and  not  after  the  com- 
pletion of  the  building*^    Again,  where  ^^  all  persons  perform- 
ing labor  or  furnishing  materials  for   the   construction  or 
repair  of  any  building  may  have  a  joint  lien  to  the  extent 
of  the  labor  done  or  materials  furnished  by  them    respec* 
tively,  and  may  enforce  the  same  at  any  time  within  one  year 
from  the  completion  of  the  work  or  furnishing  of  materials," 
the  time  within  which  the  claim  may*  be  enforced  by  a  pai*tj 
is  one  year  after  his  own  job  is  completed  or  the  materials 
furnished,  and  not  from  the  time  when  the  building  was 
finished.^     Undet  another  law,  that  ^^  no  such  debt  for  work 
and  materials  shall  remain  a  lien  on  the  said  house  .  .  • 
longer  than  two  years  from  the  commenqement  of  the  build- 
ing thereof,  unless  an  action  for  the  recovery  of  the  same  be 
instituted  or  the  claim  filed  within  three  months  after  per- 
forming the  work,"  a  materialman  had  no  lien  against  a 
building  after  the  expiration  of  two  years  from  its  commence- 
ment, unless  an  action  was  instituted  or  a  claim  filed  within 
three  months  after  the  furnishing  of  the  materials.*     Where 
**  it  shall  be  the  duty  of  every  person  ...  to  file,  within  ninety 
days  after  all  the  things  aforesaid  shall  have  been  furnished, 
a  just  and  true  account,"  the  account  should  be  filed  within 
ninety  days  from  the  time  property  is  placed  upon  the  prem- 
ises to  be  charged  with  the  lien.*    Again,  where  the  filing  of 
the  notice  must  be  ^^  within  sixty  days  after  the  performance 

1  Hftmilton  v.  Naylor,  72  Ind.  171 ;         «  McClelUn  v.  Withers,  4  Cranch 

Thomatr.  Kiblingcr,  77  Ind.  86.  C.  C.  608;  Waller  r.  Dyer,  6  Cranch 

3  I^wton  V.  Case,  73  Ind.  60.  C.  C.  671. 

<  Longest  v,  Breden,  0  Dana  (Kj.),        •  White  v.  Chaffln,  82  Ark.  71. 
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and  completion  of  the  labor/'  it  need  not  be  filed  until  sixty 
days  after  the  final  furnishing  of  the  materials.^  Where  notice 
of  lien  must  be  given  within  a  certain  number  of  days  ^^  after 
completion  of  contract,  or  payment  should  be  made/'  in  the 
absence  of  any  special  contract,  or  fixed  custom  of  trade  to 
the  contrary,  the  law  will  imply  that  payment  should  be 
made  on  the  delivery  of  the  articles  purchased,  and  the  time 
must  be  counted  from  the  day  the  last  item  of  material  is 
delivered.^  Where  ^^  the  claim  shall  be  filed  within  six  months 
from  the  date  of  the  last  charge  for  work  and  labor  performed 
or  materials  furnished,'*  and  the  work  in  the  erection  of  fixtures 
in  a  building  is  done  according.to  contract,  so  that  the  contrac- 
tor might  recover  any  sum  that  is  payable  immediately  upon 
its  completion,  the  claim  must  be  filed  within  six  months 
after  coinpletion.^  Where  the  law  requires  a  statement  to 
be  filed  "  within  four  months  after  furnishing  or  putting  up 
machinery,"  the  time  dates  from  the  actual  putting  up,  and 
not  from  the  time  the  contractor  had  agreed  that  it  should 
be  furnished  or  put  up>  But,  where  a  large  quantity  of 
material  was  furnished  under  a  contract  which  provided  for 
the  payment  of  a  gross  sum  when  all  had  been  delivered, 
held,  that  the  materials  had  not  been  furnished  until  pay- 
ment became  due.^ 

§  381.  Necessary  Allegatioiis  and  Proofs.  —  The  time,  there- 
fore, of  the  debt  becoming  due  or  finishing  of  the  work  is  a 
very  material  point  in  issue,  considered  in  connection  with 
the  filing  of  the  notice  of  intention  to  hold  a  lien,  or  the  insti- 
tuting of  legal  proceedings.  It  must  be  alleged  and  proved  ;  ^ 
for  where  the  law  requires  notice  to  be  filed  or  suit  to  be 
brought  within  a  certain  time,  the  lien  is  lost,  unless  it  is 
strictly  complied  with.^  The  same  proposition  is  expressed 
thus  in  several  cases.     A  mechanic  is  required  to  show  by 

I  Chase  9.  James,  17  N.  T.  Supreme  (N.  T.),  8;  Gates  o.  Buddeosick,  6 

Ct.  606.  Abb.  N.  Cas.  (N.  Y.)  867. 

«  Kelly  V,  Kellogg,  79  HI.  477.  •  Peck  v.  Henriey,  21  Ind.  844. 

»  Berry  v.  Turner.  46  Wis.  105.  ^  Willamette  ».  Perrin,  1  Oreg.  182;  s 

4  Bashor  p.  Nordyke,  26  Kan.  222.  Oonaldson  v.  O'Connor,  1  E.  D.  Smith,  i 
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strict  proof  that  his  claim  of  lien  is  filed  within  the  statutory 
limit.^  The  anus  of  proving  that  any  portion  of  the  material 
furnished  was  delivered  within  the  statutory  period  for  filing 
the  lien  is  upon  the  claimant.'  The  evidence  should  estab- 
lish with  sufficient  certainty  that  the  claim  has  been  filed 
within  the  statutory  period.^  Where  to  obtain  a  lien  the 
cLiim  roust  be  filed  ^^  within  sixty  days  after  the  completion 
of  the  building/'  and  the  averment  was  that  the  notice 
was  filed  within  sixty  days  after  the  money  was  to  have 
been  paid  for  the  brick,  it  was  not  sufficient,  as  it  may 
or  may  not  have  been  within  sixty  days  after  the  com- 
pletion of  the  building.^  Where  it  was  essential  that  it 
should  be  averred  when  the  work  was  completed,  a  memo- 
randum on  an  account  and  application  for  a  mechanics' 
lien,  not  recorded  with  the  lien,  and  with  no  proof  in 
regard  to  the  person  who  made  the  memorandum,  or  of 
its  truth,  is  no  evidence  at  all.^  But  the  precise  date  of 
allegation  of  the  time  when  the  building  was  completed  need 
not  be  proved,  provided  it  is  shown  that  the  lien  was  filed 
within  the  statutory  period.®  If,  however,  a  system  of  special 
pleading  be  adopted,  and  all  allegations  not  put  in  issue  are 
deemed  to  be  admitted,  and  a  petition  on  the  lien  alleged  the 
requisite  notice  to  have  been  given,  which  the  answer  did  not 
deny,  the  allegation  as  to  time  will  be  considered  as  admitted.' 
After  verdict,  it  will  also  be  presumed  it  was  shown  on  the 
trial  that  the  work  was  done  within  the  statutory  period.® 
Where  no  objection  was  made  below  to  a  bill  that  it  was  not 
filed  within  the  proper  time  to  enforce  the  lien,  and  no  de- 
fence was  made  to  the  relief  sought,  it  was  held  that  a 
defendant,  having  taken  no  exception  to  the  proceeding 
below,  could  take  none  in  a  supreme  court  on  appeal.® 
Where  a  complaint  to   foreclose   the   lien  failed  to  show 

1  Kay  V.  Smith,  10  HeUkell  (Tenn.),  Burr.  46  Ind.  258;  Sh«rpe  v,  Clifford, 

41.  44  Ind.  346. 

^  Ortwine  v.  Catkey,  48  Md.  134.  «  Lawson  v.  Ceates,  66  Ga.  879. 

•  Wilson  t^.  Wilson,  51  Md.  161.  «  Cole  v.  Uhl,  46  Conn.  299. 

«  City  of  Crawfordgville  v,  Irwin,  ^  Gorman  v,  Dierkea,  87  Mo.  576. 

46  lod.  440 ;  City  of  Crawfordsyille  v.  >  Ferguson  v.  VoUum,  1  Phila.  181. 

*  Robinson  v.  Brown,  57  Tenn.  206. 
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that  it  was  filed  within  the  statutory  period,  it  was  held 
that  the  omission  was  one  which  should  be  taken  advantage 
of  by  demurrer,  and  that  after  issue  joined  and  decision  ren- 
dered on  the  merits,  the  pleading  would  be  upheld  in  the 
appellate  court  by  every  legal  intendment.^  Although  a 
petition  which  does  not  state  when  the  work  was  to  be  com- 
pleted and  money  paid,  may  be  bad  on  demurrer,  but  if  an 
answer  is  put  in  and  the  case  is  tried,  and  the  proof  shows 
that  time  for  completion  and  payment  was  within  the  statu- 
tory period,  it  is  too  late  to  raise  the  objection  on  appeal.' 
So,  where  the  suit  is  in  the  nature  of  a  chancery  proceed- 
ing, and  a  trustee  was  made  a  party  only,  and  not  the  cestui 
que  trust  within  the  statutory  period,  and  the  objection 
was  not  jn  any  way  set  up  in  the  court  below,  it  was  held 
that  it  could  not  be  enforced  on  appeal  as  the  statute  of 
limitations  should  have  been  pleaded  or  insisted  on  by  the 
answer  to  have  entitled  a  party  to  the  benefit  of  it.'  But  the 
materiality  of  these  allegations  may  be  modified  by  statute, 
as  where  the  only  clause  as  to  limitation  of  time  is,  that  ^^  no 
creditor  shall  be  allowed  to  enforce  his  lien  as  against,  or  to 
the  prejudice  of,  any  other  creditor  or  any  encumbrance, 
unless  suit  be  instituted  to  enforce  such  lien  within  six 
months  after  the  last  payment  for  labor  or  materials  shall 
have  become  due  and  payable,"  his  lien  does  not  cease  as 
against  the  debtor,  and  the  question  of  time,  as  to  him,  is 
not  material.  It  is  otherwise  as  to  creditors  existing  at  the 
time  of  the  rendition  of  his  judgment,  whether  the  same 
were  creditors  prior  or  subsequent  to  the  making  of  the  con- 
tract under  which  he  seeks  to  enforce  his  lien.'*  So,  where 
it  is  provided  that,  ^'  if  the  mechanic  •  .  .  fail  to  assert 
his  rights  within  six  months  after  the  last  payment  shall 
have  become  due  under  his  contract,  the  lien  created  shall 
not  prevail  against  the  rights  of  creditors  of  the  party  with 
whom  the  contract  was  made ;  *'  this  limitation  is  for  the 


1  Skjnne  v.  Occidental  Mill,  8  Nev.         >  Bantow   v.   McLachlan,    dO  HI. 
219.  6i6. 

s  Brown  v.  LoweU,  79  HI.  48i.  *  Shaeffer  v.  Weed,  8  HI.  511 ;  af- 

firmed in  Bietz  v.  Coyer,  83  HI.  28. 
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benefit  of  creditors,  and  not  of  the  debtor.^  Upon  a  mo- 
tion to  dismiss  a  lien,  because  it  appears  by  the  record  that 
it  was  not  filed  within  the  required  ninety  days,  parol  evi- 
dence is  admissible  to  show  that  it  was  so  filed.^  Where 
a  builder's  lien,  which  had  to  be  filed  within  sixty  days, 
was  filed  Feb.  7, 1879,  and  stated  that  the  work  was  com- 
pleted Dec.  9,  1878,  it  was  held,  upon  a  petition  to  fore- 
close the  lieu,  the  original  owner  being  the  sole  respondent, 
that,  in  the  absence  of  any  interest  of  third  parties,  or  proof 
of  injury  to  the  respondent,  the  petitioner  might  show  that 
December  9  was  written  by  mistake  for  December  17.^ 

§  332.  Computatioa  of  Time.  —  The  general  rule  as  to  the 
computation  of  time  within  which  the  notice  or  claim  of  lien 
must  be  filed  or  suit  instituted,  is,  that  the  first  day  is  to  be 
excluded,  and  the  last  included.^  It  is  thus  expressed  in 
another  case,  the  day  upon  which  the  last  item  in  the  account 
is  charged,  being  regarded  as  an  entirety,  or  mere  point  of 
time,  is  to  be  excluded  in  the  computation  of  the  time  within 
which  the  lien  claim  may  be  filed.^  Accordingly  a  lien  filed 
upon  Dec.  2,  for  a  claim  dated  June  2,  is  within  the  six 
months  required  by  law.^  In  computing  the  year  within 
which  the  lien  expires,  the  day  of  filing  the  notice  is  to  be 
excluded,  therefore  a  notice  filed  Jan.  9, 1872,  was  duly  con- 
tinued by  an  entry  made  on  the  docket  on  Jan.  9,  1873.^ 
Again  it  has  been  said  that  where  ^^  such  lien  shall  not  con- 
tinue longer  than  the  said  period  of  six  months*  unless  a  claim 
be  filed  at  or  before  the  expiration  of  the  same  period,"  in 
computing  this  time,  either  the  day  on  which  the  last  work 
was  done,  or  the  day  on  which  the  claim  is  filed,  must  be 
excluded.®  A  claim  filed  July  23  is  too  late  for  materials 
furnished  January  22  in  the  same  year.®    So,  if  a  notice  must 

1  Van  Pelt  ».  Dunford.  58  HI.  146;        •  Efler   w.    Peterson,  1  Log.  G««. 
Affirmed  in  Jennings  v,  Hinkle,  81  lU.    (Penn.)  803 ;  s.  c.  8  PhiU.  303. 
135  7  Haden   r.    Buddensick,    6    IHJj 

«  Goulding  v.  Smith.  114  Mass.  487.  (N.  Y.),  3. 

«  Westland  v.  Goodman.  47  Conn.  88.  ^  Tnre  Martin,  4  Fed.  Rep.  208. 

4  Hahn  v.  Dierkes,  87  Mo.  674.  •  Hoops  o.  VwnoDB,  2  Miles  (Penn.), 

>  Truntees  Ger.  Lath.  Ch.  v.  Heise,  241. 
44Md.465. 
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be  given  ten  days  before  filing  claim  of  lien,  a  notice  served 
on  Sept  1,  when  the  lien  is  filed  on  the  10th,  is  not  a  com* 
pliance  with  the  law.^  Courts  have  frequently  been  embar- 
rassed in  computing  the  time  when  the  last  day  falls  on  Sun- 
day.   The  decisions  are  not  harmonious.    In  Oregon,  a  lieu 

law  required  ^Hhe  account  .  •  •  to  be  filed  within months 

after  the  indebtedness  shall  have  accrued,"  and  the  courts 
held  that,  where  the  last  day  fell  on  Sunday,  the  act  might  be 
done  on  the  succeeding  Monday.^  In  Missouri,  on  a  statute 
using  the  precise  phraseology  as  above,  it  was  decided  that 
when  the  time  after  the  indebtedness  accrued  expired  on 
Sunday,  the  lien  failed,  unless  the  account  was  filed  on  the 
Saturday  preceding.'  The  weight  of  authority  in  respect  to 
the  construction  of  statutory  acts  is  decidedly  in  favor  of  the 
latter  decision,  holding  that  when  the  last  day  for  perform- 
ance of  a  given  act  falls  on  Sunday,  the  act  must  be  done 
on  the  preceding  day.^  In  the  construction  of  rules  of  court 
in  respect  of  time  for  pleading  and  other  matters  of  practice, 
it  is  well  settled  that  if  the  last  day  fall  on  Sunday,  the  party 
has  the  whole  of  the  next  day  in  which  to  perform  the  act 
required.  So,  on  contmcts  in  regard  to  which  no  days  of 
grace  are  allowed.  There,  if  the  specific  time  for  payment 
or  performance  fall  on  Sunday,  the  debtor  has  the  following 
Monday  on  which  to  discharge  hia  obligation.  But  in  com- 
mercial law,  where  days  of  grace  are  allowed,  the  rule  has 
always  been  different ;  and  where  a  bill  or  note  falls  due  on 
Sunday,  it  is  payable  on  the  previous  Saturday.  In  the  con- 
struction of  statutes,  this  principle  has  generally  been  held 
the  same.  Thus,  in  one  case,^  the  question  was,  whether  an 
appeal  from  a  justice's  judgment  was  regular  if  brought  on 
Monday,  where  the  time  limited  by  tlie  statute  (ten  days) 
expired  on  the  day  before.  The  court  held  that  it  was  not. 
The  same  doctrine  was  subsequently  affirmed,^  that  where  the 
period  fixed  by  a  statute  for  doing  any  act  expires  oa  Sun- 

*  Schubert  v.  Crowley,  88  Mo.  664.  »  Ex  parU  Dodge,  7  Cow.  (N.  Y.) 
>  Carothen  v.  Wheeler,  1  Oreg.  101  147. 

*  Patrick  v.  Faulke,  46  Mo.  812.  <  Broome  v.  WeUington,  1  Sandt 
«  Sedgwudc,  Stot.  &   Coptt  Law,  (N.  T.)  664. 

420. 
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day,  the  act  must  be  done  on  the  preceding  day ;  and  inter- 
mediate Sundays  are  included  in  the  computation.^  Where 
a  statute  provides  that  where  a  sub-couti-actor  upon  a  rail- 
road claims  a  lien  for  labor,  he  ^^  shall  have  sixty  days  from 
the  last  day  of  the  month  in  which  such  labor  was  done"  to 
file  his  claim,  the  word  month  is  used  in  its  calendar  sense, 
and  the  claim  must  be  filed  within  sixty  days  from  the  last 
day  of  the  calendar  month  in  which  work  was  performed.^ 

§  833.  Necessity  for  Independent  Proceedings  by  Claimant.  — 
Where  material-men  must  commence  proceedings  to  foreclose 
their  liens  within  a  certain  time  from  the  date  of  filing  their 
lien  notices,  the  fact  of  a  lien-holder  being  made  a  party  de- 
fendant by  a  plaintiff  in  a  suit  to  enforce  a  mortgage  does  not 
release  him  from  the  obligation  of  strictly  pursuing  his  stat* 
utory  remedy,  by  commencing  an  action  or  filing  a  complaint 
The  answers  of  the  claimants  in  such  case  simply  advise  the 
court  of  the  fact  that  they  have  some  interest  in  the  mort- 
gaged premises,  which  requires  the  interposition  of  a  court  of 
equity  to  secure  or  preserve.  When  the  original  suit  is  dis- 
posed of  within  the  statutory  period  from  the  date  of  their 
lien  notices,  then  their  interest  in  the  mortgaged  premises 
may  be  ascertained  and  fully  adjudicated  ;  but  when  they  see 
the  time  limited  to  them  by  statute  rapidly  passing  away, 
without  any  probability  of  a  final  decree  being  entered  in  the 
original  foreclosure  suit,  it  is  their  duty  to  commence  their 
suit  to  foreclose  the  lietis  in  the  manner  and  form  provided 
by  statute.^  An  analogous  case  has  also  been  decided  in.  the 
same  manner,  in  which  it  was  held  that,  duiing  the  period 
within  which  the  lien  may  be  filed,  the  equity  court  can  rec- 
ognize the  lien  on  the  property,  or  keep  its  proceeds  in  court 
subject  to  the  lien,  if  proper  proceedings  are  taken  to  enforce 
it ;  and  it  may,  perhaps,  obtain  jurisdiction  so  far  over  the 
subject-matter  as  to  order  the  lien  to  be  discharged  by  pay- 
ments, if  it  be  brought  to  a  close  within  the  limitation  al- 
lowed, or  if  proceedings  be  still  pending  for  that  purpose. 
But  it  can  give  no  judgment  ordering  the  property  to  be  sold 

1  Patrick  V.  Faulke,  45  Mo.  812.  <  Coggan  9.  Reeves,  8  Oreg.  27& 

^  Sondvai  v.  Ford,  66  Iowa,  461. 
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to  satisfy  the  lien  either  before  or  after  the  lien  expires.^  So, 
in  another  State,  it  has  been  held  that  the  fact  of  the  party 
in  whose  favor  a  notice  of  lien  is  filed  being  made  a  party  to 
a  foreclosure  suit  of  the  premises,  does  not  release  him  from 
instituting  such  proceedings  as  the  statute  requires  to  bring 
it  to  a  close.^  If,  however,  a  statute  authorize  that  ^'  said  liens 
may  be  enforced  by  suit  in  any  court  of  competent  jurisdic*' 
tion  .  .  .  with  publication  notifying  all  persons  holding  liens 
jander  provisions  of  this  act  to  appear  and  to  exhibit  proofs 
of  said  liens,"  a  suit  to  enforce  a  particular  lien  under  the 
act  is  a  proceeding  to  enfdrce  all  the  liens  against  the  prop- 
erty ;  and  an  intervention  in  a  suit  already  pending,  if  filed 
within  the  period  allowed,  is  as  much  a  compliance  with  the 
act  as  an  original  suit.  But  if  the  intervenors  fail  to  connect 
themselves  with  the  proceedings  until  their  lien  has  expired 
by  lapse  of  time,  the  pendency  of  the  previous  suit  will  not 
avail  them.^  So,  if  an  act  provide  that  in  suits  to  enforce 
mechanics'  liens  ^^all  persons  interested  in  the  property 
charged  with  the  lien  may  be  made  parties,  and  if  they  are 
not  made  parties,  they  may,  on  application  to  the  court  at 
any  time  before  judgment,  become  parties ; "  and  creditors 
may  contest  each  others'  right  as  to  the  lien  and  as  to  the 
amount  due;  and  lien  creditors  are  to  share  pro  ratd  in  the 
proceeds  of  the  property ;  and  the  proceeding  is  to  be  gov- 
erned by  chancery  rules,  —  the  better  practice  in  such  case 
has  been  held  to  be  for  creditors  who  seek  to  establish  a  lien 
in  a  pending  suit  to  file  a  bill  in  the  nature  of  a  cross- 
bill, setting  forth  the  facts  respecting  the  lien  in  the  same 
way  as  if  the  bill  were  original,  and  making  the  debtor  and 
all  other  parties  to  the  suit  defendants  therein.*  An  answer 
by  another  mechanic  setting  up  claim  of  a  like  lien  is  in  the 
nature  of  a  cross-bill.*  In  another  case  it  has  been  decided 
that  a  lien-claimant,  who  is  made  a  defendant  by  another 
lien-claimant  in  an  action  to  foreclose  this  lien,  in  which  all 

^  Nojei  V.  Biiiloii»  29  Barb.  (N.  T.)  <  Man  v.  McKay»  14  Cal.  127.                                  A 

031.  4  Ford  Gold  Mining  Co.  v,  Langford,                        ' 

«  Noyes  v.  Burton,  17   How.    Pr.  1  Col  62. 

(N.  Y.)  449.  •  Culver  v,  ElweU,  73  lU.  68S. 
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the  equities  of  the  parties  might  be  passed  upon,  should  not 
file  a  lien  to  protect  his  own  claim  on  the  same  premises,  and 
arising  out  of  the  same  transaction,  where  the  questions  and 
defence  are  essentially  the  same ;  and  if  he  do,  his  action 
may  be  dismissed  on  the  motion  of  the  owner.  This  motion 
should  be  made  at  the  earliest  possible  moment.  Any  laches 
of  the  owner  increasing  the  cost  must  be  borne  by  himself.^ 
In  whatever  way  creditors  who  are  defendants  are  allowed  to 
assert  their  demands,  they  must  observe  the  same  strictnesa 
in  pleading  that  is  required  of  the  party  who  institutes  the 
suit.  If  the  defendant  creditor  set  up  a  lien  in  his  answer, 
an  opportunity  should  be  afforded  the  debtor  and  all  other 
parties  to  the  suit  to  resist  his  demand.^ 

§  884.  Commenoament  of  Suit.  —  When  suit  is  required  to 
be  commenced  ^^  within  six  months  after  filing  the  lien,"  and 
the  lien  was  filed  on  May  6,  and  a  complaint  was  filed  on 
Oct.  80  following,  on  which  no  summons  was  issued,  but  an 
amended  complaint  was  filed  on  Jan.  26, 1857,  and  summons 
issued  thereon,  the  time  had  expired  and  lien  failed,  as  the 
suit  was  not  commenced  until  the  issuing  of  the  summons.^ 
Although,  if  it  be  provided  that  ^^  such  suit  shall  be  com- 
menced by  petition,"  &o.,  the  commencement  of  the  suit  is 
*^  the  filing  the  petition,"  and  not  the  suing  out  of  the  writ, 
as  in  ordinary  suits  at  law.'*  Under  other  statutes  it  has 
been  held  that  the  filing  of  a  statement  of  claim  in  the 
clerk's  office  is  not  a  commencement  of  suit  as  contemplated 
when  enacted  that  ^^  the  process  is  to  be  commenced  within 
six  months,"  &c.,  and,  accordingly,  a  claim  may  be  made  and 
filed  before  the  debt  becomes  due;*  but  no  scire  facias  can 
be  brought  until  the  term  of  credit  has  expired,®  nor  the  Hen 
be  enforced  by  judgment  and  execution  before  the  maturity 
of  the  demand.7  Where  no  mechanic  shall  be  allowed  to  en- 
force his  lien  "  as  against  or  to  the  prejudice  of  any  other 

1  Graff  V.  Rosenbergh,  6  Abb.  Pr.  <  Christian  v.  O'Neal,  46  Misa.  060. 
H.  8.  (N.  y.)  428.  *  Sweet  v.  James,  2  R.  I.  270. 

2  Ford  Gold  Mining  Co.,  ».  Lang-  «  Thomas  v.  Turner,  16  Md.  106. 
ibrd,  1  Col.  62.  ^  Hicks  v.  Branton,  21  Ark.  186. 

'  Green  v,  Jackson  Water  Co.,  10 
CaL374. 
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creditor,  or  any  incumbrance  unless  suit  be  instituted  to  en-* 
force  such  lien  within  six  months  after  the  last  payment  for 
labor  or  materials  shall  have  become  due  and  payable,"  and 
a  suit  was  brought  against  the  contracting  party  to  enforce 
a  mechanics*  lien  within  six  months  after  the  last  payment 
became  due«  but  an  incumbrancer  and  a  purchaser  under  the 
incumbrance  were  not  made  parties  within  such  time,  but 
were  brought  into  the  case  by  amendment  after  the  expira- 
tion of  the  statutory  period,  it  was  held  that  no  lien  could  be 
enforced  as  against  such  new  parties  to  afiEect  their  rights.^ 
So,  where  it  is  provided  that  no  mechanics'  lien  shall  be  en- 
forced  ^'  as  againet  or  to  the  prejudice  of  any  other  creditor, 
unless  suit  be  instituted  within  six  months  after  the  last  pay- 
ment shall  have  become  due  and  payable."  The  remedy  given 
is  purely  statutory,  and  unless  enforced  in  the  manner  and 
within  the  time  prescribed  in  the  statute,  it  cannot  prevail 
against  other  creditors,  and  if  one  not  made  a  party  at  the 
time  of  filing  the  petition  shall  afterwards  be  made  defendant, 
as  to  such  defendant  the  suit  will  be  regarded  as  commenced 
at  the  time  he  was  made  a  party,  and  not  before.  It  is  not 
sufficient  to  make  a  trustee  party ;  the  owner  of  the  indebted- 
ness himself,  as  his  interest  alone  is  to  be  affected  by  the 
decree,  is  an  indispensable  party .^  Again,  under  the  same 
etatute,  the  time  of  a  creditor,  whose  rights  are  to  be  affected, 
being  made  a  party,  either  in  the  original  proceeding  or  by 
amendment,  must  be  regarded  as  the  time  of  the  commence- 
ment of  the  suit  as  to  him ;  and  if  he  is  not  a  party  his  rights 
will  not  be  affected,  although  the  suit  was  instituted  in  time 
as  to  others.'  Again,  where  some  materials  were  furnished  by 
a  firm  which  was  then  dissolved  by  the  withdrawal  of  a  mem^ 
ber,  and  a  new  firm,  composed  of  the  balance  of  ihe  partners, 
furnished  the  balance  of  the  materials  with  the  consent  of  all 
parties,  and  the  old  firm  filed  a  petition  to  enforce  a  lien  for 
the  materials  furnished  by  both  firms,  it  was  held  that  this 
was  a  good  commencement  of  suit  to  enforce  the  lien  for  the 

1  Growl  V.  Kagie,  S6  lU.  487 ;  Don-        ^  Dark  v.  Manning,  96  111.  580 ;  s.  o. 
phy  V.  Riddle,  86  lU.  22.  4  Bmdw.  (IlL)  649. 

<  McGraw  v.  Bayard,  96  lU.  154. 
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subsequently  delivered  materials,  when  it  was  competent  to 
amend  by  making  the  new  members  parties.^ 

§  835.  Renewal  of  Claim.  —  Within  the  period  allowed  by 
law,  the  claim  may  be  renewed  as  often  as  the  exigencies  of 
the  case  may  demand.?  In  this  respect  it  is  precisely  like  an 
action  by  writ,  always  open  to  the  party  until  barred  by  the 
statute  of  limitations  or  an  adjudication  upon  merits.  A 
plaintiff  in  a  scire  facias  upon  a  mechanics'  lien,  who  has  been 
nonsuited,  may  accordingly  file  another  claim  for  the  same 
demand,  if  within  the  statutory  limitation,  and  proceed 
thereon,  though  the  former  claim  remains  on  the  records  of 
the  court.^  So,  if  an  attempt  has  been  made  to  file  a  joint 
lien,  it  does  not  prevent  the  several  lien-claimants  from  filing 
valid  individual  liens.^  A  misdescription  of  lien  on  which  a 
judgment  was  taken  and  which  is  so  far  void  as  not  to  be  en- 
forceable, will  not  operate  as  a  merger  so  as  to  defeat  the  filing 
of  a  new  claim  within  the  time  allowed  by  law.*^  A  party 
may  also,  for  safety,  duplicate  his  claim  on  the  record,  —  as 
when  he  is  uncertain  of,  or  made  a  mistake  in  the  name  of 
the  owner,  or  other  important  particular.®  But  in  another 
State,  where  the  notice  of  lien  had  to  be  filed  within  six 
months  after  work  performed,  and  suit  to  be  brought  within 
three  months  after  claim  filed,  it  was  held  that,  if  a  party  file 
his  lien,  and  fail  to  bring  suit  thereupon  within  ninety  days, 
he  cannot  afterwards  file  a  second  lien,  although  within  six 
months  from  the  accruing  of  the  account,  and  thus  cure  his 
neglect.*^  Where  a  lien  must  be  prosecuted  within  one  year 
after  the  debt  becomes  due,  and  if  the  first  proceeding  to 
foreclose,  made  within  twelve  months,  be  defective,  and  is 
dismissed,  it  cannot  be  renewed  within  six  months  thereafter, 
under  a  law  that  declares  ^^  if  a  plaintiff  shall  be  nonsuited, 
and  shall  recommence  within  six  months,  such  renewed  case 
shall  stand  upon  the  same  footing,  as  to  limitation,  with  the 
original  case,"  as  such  law  applies  only  to  ordinary  suits  and 

1  Work  V.  Hall,  79  IlL  197.  «  Skyrme  r.  Occidental  MiU  Co.,  9 

<  Cliambers  v.   Yarnall,    15  Penn.  Ner.  219. 
265.  '  Gray  v.  Stevenson,  50  Iowa,  172. 

s  BoumonTille  v.  Goodall,  10  Peon.         >  Flighfleld  v.  Pierce,  3  Pliila.  507. 
183.  7  MuUoy  v.  Lawrence,  31  Mo.  583. 
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Temedie»,  and  not  to  extraordinary  summary  remedies.^  A 
mechanic  can  have  but  one  lien  for  the  same  demand,  and  if 
he  lose  the  first  by  his  laches,  he  cannot  by  subsequent  pro- 
ceedings obtain  a  new  one,  as  the  second  will  be  a  nullity ; 
but  if  the  first  be  inoperative  and  not  sustained  by  any  stat- 
ute, the  claimant  may  file  another,  if  the  prescribed  time  has 
not  expired.^  So,  where  a  lien  which  is  defective  has  been 
filed,  and  the  property  against  which  it  is  entered  is  sold  by 
the  sherijfF  before  the  expiration  of  the  statutory  limit,  a  new 
claim  may  be  made  upon  the  fund  with  the  same  effect,  if 
made  within  the  period  allowed  by  law,  that  it  could  be 
made,  if  a  lien  sufficient  in  form  and  substance  had  been  en- 
tered of  record  before  the  sale.' 

§  886.  Failure  of  Officer  to  file  IdezL^  —  Where  a  party  has 
complied  with  the  statutory  requirements,  but  the  officer 
charged  with  official  duty  has  failed  in  reference  thereto,  in- 
nocent parties  who  have  dealt  with  the  property  will  not  be 
prejudiced.  Thus,  if  a  "  lien  shall  not  continue  longer  than 
the  period  of  six  months,  unless  a  claim  be  filed  at  or  before 
the  expiration  of  the  same  period,*'  and  ^'  it  shall  be  the  duty 
of  the  prothonotary  of  ...  to  procure  and  keep  a  book  or 
docket  ...  in  which  he  shall  cause  to  be  entered  and  re- 
corded all  claims  that  may  be  filed  by  virtue  of  this  act,  to- 
gether with  the  day  of  filing  the  same,"  &c.,  and  a  mechanics' 
lien  is  filed  on  the  last  day  of  the  six  months,  but  not  entered 
on  the  lien  docket  until  next  day,  it  is  good  ns  to  the  owner 
and  prior  encumbrancera,  and  also  as  to  those  encumbrancers 
who  are  subsequent  to  the  entry  in  the  lien  docket,  but  not 
as  against  bond  fide  purchasers  or  encumbrancers  who  pur- 
chased in  the  interim  of  the  expiration  of  the  six  months  and 
the  entry.*  The  filing  is  the  actual  delivery  of  Jhe  paper  to 
the  clerk  without  regard  to  any  action  that  he  may  take 
thereon.  If  the  clerk  commits  a  clerical  error,  or  makes  a 
mistake  in  reference  to  the  time  at  which  he  received  the 

1  Walker  v.  Bart,  67  Gft.  20.  «  See  section  297. 

*  Davis  V.  Schuler,  38  Mo.  24.  »  Speakman  t;.  Knight,  S  Phila.  26. 

•  Schraeder  v.  Burr,  10  Phila.' 620. 
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paper,  that  will  make  no  difference.  His  indorsement  is 
primd  facie  evidence  of  its  truth ;  still  it  is  competent  to 
show  by  clear  evidence  bis  mistake,  which  the  court  will 
correct.^ 

I  Gmbbt  0.  CoDet)  57  Mo.  SI 
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§  837.  Necessity  of  Notioe. — The  first  act  required  to  fix  or 
perfect  this  lien,  under  most  of  the  systems  designed  for  its 
enforcement,  is  a  notice  or  claim  of  lien.  The  necessity  and 
justice  of  this  provision  is  apparent,  since  real  estate  in  the 
possession  of  another  is  to  be  charged  with  what  would  other- 
wise be  a  secret  lien.  In  questions  of  personal  property,  pos- 
session and  enjoyment  are  indicia  of  the  right  of  the  party  in 
possession,  whatever  it  may  be.  So  possession  of  real  estate 
is  sufficient  to  put  a  person  on  inquiry  as  to  the  right  of  the 
party  in  possession.  But  inasmuch  as  the  mechanic,  in  the 
absence  of  special  agreement,  is  never  technically  in  the  pos- 
session of  the  freehold,  and  at  most  only  in  charge  of  the 
premises  for  the  purposes  of  building,  which  are  surrendered 
to  the  owner  on  completion,  public  convenience,  where  aliena- 
tions are  so  frequent  as  in  this  country,  requires  notice  in 
some  public  office,  within  a  reasonable  time,  to  which  those 
who  give  credit  or  become  purchasers  may  have  access,  and 
the  means  of  information  afforded.  Consistently  with  this 
policy,  legislatures,  when  they  gave  the  mechanic  and  ma- 
terial-man this  lien,  guarded  it  against  the  mischief  of  secrecy, 
by  providing  reasonable  limits  within  which  it  must  be  no- 
ticed and  enforced.*  Ordinarily,  no  written  notice  is  required 
in  favor  of  the  lien,  while  the  construction  or  repair  is  being 
made,  or  the  materials  being  delivered,  or  for  some  months 
thereafter.  These,  while  in  progress,  operate  as  a  construc- 
tive notice  to  third  persons,  who  must  take  notice  at  their 
peril,  the  same  as  in  the  case  of  the  rights  of  actual  occupants  ^ 

1  Willuunt  p.  Tearnej,  8  Serg.  ft  R.  68. 
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of  the  premises.  But  after  the  expiration  of  a  few  months, 
and  the  making  of  such  structure,  repair,  or  contribution  of 
material  is  no  longer  recent,  without  other  than  such  con- 
structive notice,  the  lien  should  terminate.^ 

§  888.  When  required  by  Statute  mnst  be  oomplied  witb. — 
The  decisions  are  unanimous  that  when  a  notice  is  required 
by  statute  either  to  create  or  continue  the  lien,  it  is  matter  of 
substantial  requirement,  and  must  be  complied  with  on  the 
part  of  the  claimant.^  Thus,  where  it  was  provided  that  par- 
ties "  shall,  upon  filing  the  notice  prescribed,  have  a  lien," 
&c.,  it  was  held  to  be  indispensable  to  the  creation  of  the  lien 
that  the  prescribed  notice  be  filed.*  So,  where  the  law  re- 
quired that  *^all  claims  filed  shall  be  in  detail,  specifying  all 
materials  furnished  or  labor  performed,  and  at  what  date  it 
was  performed,  in  case  of  contract  or  otherwise,"  these  re- 
quirements must  be  substantially  observed,  and  if  not,  there 
is  no  lien.^  Another  statute  required  notice  of  claim  to  be 
given  a  certain  number  of  days  before  suit  brought ;  the  no- 
tice was  indispensable,  and  without  it  the  lien  was  utterly 
void.^  Again,  where  the  law  required  material-men  who  had 
furnished  materials  to  a  contractor  **  to  give  a  notice  in  writ- 
ing to  the  owner,  at  the  time  the  work  is  begun  or  materials 
furnished,"  this  requirement  must  be  strictly  complied  with  ; 
and  if  they  do  not,  they  have  no  lien  against  the  owner,  with 
whom  they  have  no  privity  of  contmct.^  This  most  salutary 
provision  being  not  only  for  the  benefit  of  the  owner,  but  of 
all  parties  interested,  it  cannot  be  waived  by  consent  of  the 
owner  as  against  any  one  except  himself,  so  as  to  affect  the 
rights  or  interests  of  third  persons  having  liens  on  the  prop- 
erty.^ So  strictly  are  the  statutory  requii'ements  to  be  com- 
plied with,  that  although  a  general  appearance  of  a  defendant 
may  waive  defects  in  the  institution  of  the  foreclosure  pro- 

1  Thomas  v.  HuetmaB,  10  Ohio  8t  *  Dtrii  v.  Schnler,  tB  Mo.  24. 

162.  *  Shelby  v.  Hicks,  6  Sneed  (Teas.), 

*  Parks  V.  Crockett,  61  Me.  490;  107;  Stewart  v.  Christy,  15  La.  Ann. 

Hoyt  V,  Olenn,  64  Ga.  6T1.  826. 

»  Deals  V.  Cong.  B'ofti  J.^  1  E.  0.  '  M'Kloi  v.  Mason.  B  Ud.  Ch.  U 

Smith,  654.  ISO. 

4  Wraj  V.  Harris,  TT  N.  Q.  7«. 
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eeedings,  yet  it  does  not  waive  any  defect  in  the  previous 
notice  to  create  the  lien.^  Personal  knowledge  of  the  indebt^ 
edness  to  the  claimant  does  not  supply  the  failure  to  file  the 
notice.  As  where  a  lien  is  created  only  *^  upon  filing  a  no- 
tice/' and  before  such  a  purchaser  acquired  the  property,  he 
was  held  not  responsible  for  materials  furnished  before  the 
sale,  although  be  became  the  purchaser  with  notice  of  the 
amount  due  the  claimant.' 

§  389.  Wlien  not  r0q«ired.  —  This  requirement  of  notice  is 
purely  statutory.  Where  the  law  does  not,  either  by  express 
terms  or  by  fair  legal  construction,  require  a  notice  to  be 
griven  or  filed,  none  will  be  necessary  in  order  to  secure  the 
lien.'  And  where  notice  is  required  of  a  party  standing  in 
one  relation  hi  order  to  bind  the  owner,  it  does  not  follow 
that  notice  will  be  required  of  those  without  this  statutory 
qualification.  For  example,  it  was  provided,  as  to  the  mate* 
rial-man  who  dealt  with  a  contractor,  that  his  ^  lien  for  ma- 
terials  furnished  shall  not  attach  unless  the  person  furnishing 
the  same,  before  so  doing,  gives  notice  to  the  owner  of  the 
property  to  be  affected  by  the  lien,  if  such  owner  is  not  the 
purchaser ; "  under  this  law,  a  material-man  selling  to  a  coa« 
tractor  must  give  notice  to  the  owner ;  but,  if  he  sell  directly 
to  the  owner,  no  notice  is  necessary.^  So,  where  it  was  ex- 
pressly enacted  that  ^  the  failure  to  file  the  claim  should  not 
operate  to  defeat  the  claim  or  demand,  nor  the  lien  of  the 
person  supplying  the  labor,  &c.,  against  the  owner  nor  the 
contractor,  nor  as  against  any  one  except  purchasers  or  en- 
cumbrancers without  notice,"  &o.  a  failure  to  file  the  claim 
within  the  prescribed  period  did  not  operate  to  defeat  the 
lien  against  the  owner.^  In  some  courts,  in  accordance  with 
the  principle  that  occasioned  tlie  enactment  of  the  last  pre- 
ceding statute,  it  has  been  decided  that,  as  between  the 
mechanic  and  the  owner  of  the  improvement,  a  literal  compli- 
ance with  the  provisions  of  the  statute  in  regard  to  the  filing 

1  Bealt  V.  Coof.  B'nai  J.,  1  E.  D.        •  Shoop  v,  Powlet,  18  Md.  904. 
Smith.  654.  t  Whitford    «.     KeweU,   9    AUen 

<  Sinclair  v.  Iltcfa,  8  B.  D.  Smith,  (JAut),  124. 
677.  s  Kidd  v.  Wilfon,  28  Iowa,  464. 
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of  an  account,  &o.^  is  not  necessary ;  yet  in  the  same  courts 
where  cases  have  arisen  between  lien-claimants  and  other 
contestants  for  priority,  the  mechanic  has  been  held  to  show 
strict  performance  of  the  requirements  of  the  statute  to  enti- 
tle him  to  its  benefits.^  It  has  been  held,  under  a  statute 
that ''  every  such  debt  shall  be  a  lien,  as  aforesaid,  until  the 
expiration  of  six  months  after  the  work  shall  have  been  fin- 
ished or  materials  furnished,  although  no  claim  shall  have 
been  filed  therefor,  but  such  lien  shall  not  continue  longer 
than  the  said  period  of  six  months,  unless  a  claim  be  filed,*' 
&c.,  that  a  failure  to  file  a  claim  is  excused  or  supplied  by  a 
sheriff's  sale  of  the  building  within  six  months  from  the  time 
at  which  the  work  was  done,  thus  freeing  the  building  from 
all  existing  liens,  and  rendering  it  unnecessary  to  place  them 
on  record  for  the  information  of  subsequent  encumbrancers 
and  purchasers,  for  whose  benefit  the  record  is  principally 
designed.^  Where  the  failure  to  file  the  notice  '^  shall  not  op- 
erate to  defeat "  the  lien  or  claim,  ^*  except  against  purchasers 
or  encumbrancera  without  notice,  whose  rights  accrued  after 
the  ninety  days  and  before  the  lien  is  filed,'*  a  mortgagee  can- 
not avail  himself  of  this  default,  where  the  amount  between 
the  sub-contractor,  contractor,  and  owner  has  been  settled  by 
judgment.* 

§  840.  Nature  of  Notioe.  —  The  nature  of  a  notice  or  claim 
of  lien  depends  entirely  upon  the  terms  of  the  statute,  or  the 
office  it  is  to  serve.  In  those  States  where  it  is  to  be  filed  in 
some  public  office  of  record,  to  be  followed  by  scire  facias  at 
law,  or  by  petition  or  bill  in  chancery,  the  filing  of  the  notice 
is  not  the  institution  of  the  suit,  but  a  preliminary  step  — 
entirely  ex  parte^  and  not  conclusive  on  the  defendant — by 
which  the  lien  is  to  be  secured,  if  the  proper  subsequent  pro- 
ceedings are  taken.^  The  claim  is  not  a  record.  If  it  be  made 
the  duty  of  the  officer  with  whom  it  is  to  be  filed  to  record  it, 
the  lien  docket  becomes  the  record,  and  the  latter  alone  affects 
encumbrancers  or  purchasers,  who  need  only  examine  it,  and 

1  Marraj  v.  Hapley,  90  Ark.  668.  ^  Bracknej  v.  Turrentinep  14  Ark. 

s  Young  V.  Elliott,  2  Phila.  362.  416. 

*  Brookf  V,  Railway  Co.,  101  U.  8. 
448. 
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not  the  claim  itself.^  Accordingly,  under  a  statute  which 
merely  requires  the  holder  of  a  lien  to  file  in  the  office  of  the 
county  recorder  a  just  and  true  account  of  the  demand  due 
him,  and  makes  it  the  duty  of  the  recorder  to  record  the  ac- 
count so  filed  in  a  book  provided  for  the  purpose,  it  has  been 
further  held  it  ia  not  necessary  that  the  account  should  remain 
in  the  office  after  it  ia  recorded.  The  object  of  the  statute  is 
to  give  notice  to  the  public  of  the  existence  of  the  lien,  and 
this  is  as  well  accomplished  by  the  record  alone  as  by  both 
record  and  account.  To  hold  that  such  removal  destroys  the 
lien  would  be  a  harsh  and  illiberal  construction  of  the  statute.^ 
This  registry  of  the  lien  is  a  record  only  in  the  sense  of  the  re- 
gistry of  a  mortgage,  and  is  no  such  record  as  would  on  scire 
faeias  make  the  plea  of  nul  tiel  record  applicable.^  Neither 
is  a  claim  filed  in  the  nature  of  a  judgment  pronounced  by  a 
court ;  it  is  but  a  means  partaking  of  the  character  of  process 
of  enforcing  a  statutory  lien.^  Ordinarily  this  notice  is  to  be 
filed  as  a  warning  of  the  claim  of  the  mechanic,  and  is  not  the 
bringing  of  a  suit  to  enforce  the  lien.^  The  notice  of  a  sub- 
contractor to  the  owner  is  not  the  foundation  of  an  action, 
and  is  not  a  necessary  part  of  the  complaint.^  The  complaint 
and  suit  follow  as  a  distinct  proceeding  in  the  appropriate 
court  having  jurisdiction.  Where,  however,  the  court  may, 
on  the  day  named  in  a  notice  served  on  an  owner,  give 
judgment  as  in  an  action,  the  service  of  the  notice  is  in  effect 
the  commencement  of  a  suitj  It  is  a  substitute  in  effect  for 
a  summons  in  an  ordinary  action;®  but  such  a  notice  roust 
advise  the  owner  of  the  fact  of  the  lien,  and  such  other  facts 
as  the  statute  requires.®  So,  where  an  action  is  "  commenced 
by  serving  a  notice  containing  a  statement  of  facts  constitut- 
ing the  claim,"  it  is,  as  it  takes  the  place  of  a  complaint,  to  be 
subject  to  the  rules  governing  that  for  which  it  is  a  substi- 

1  Annstrong  v.  Hallowell,  85  Penn.         ^  School  Town  r.  Gebhart,  61  Ind. 

St4S6.  187. 

«  Man  ».  McKay.  14  Cal.  127.  t  Brown  v.  Wood,  2  Hilt  (N.  Y.) 

'  Davis  V.   Chnrch,  1   Watu  &  8.  570;   Wasson  i7.  Beauchamp,  11  Ind. 

(Penn.)  240.  18.  i 

«  Knabb's  Appeal,  10  Penn.  St.  186.         *  Reynolds  v.  Hamil,  1  Code  Rep. 

»  McMurray  v.  Taylor.  30  Mo.  263 ;  k.  8.  (N.  Y.)  230. 
Wheeler  t;.  Schroeder,  4  R.  L  883.  '  McSorley  v.  Hogan.  Id.  ^. 
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tute,  and  should  show  facts  sufficient  to  donstitutd  a  cause  of 
action.^ 

§  841.  Bffeot  of  Notice.  —  The  effect  of  filing  the  notice  re- 
quired by  statute  in  the  proper  office,  in  the  period  given  for 
the  purpose,  is  notice  to  all  the  world.^  So,  when  filing  of  an 
account  and  affidavit,  and  entering  an  abstract  upon  the  judg- 
ment docket,  is  made  necessary,  and  this  is  done,  it  is  con- 
structive notice  of  the  claim  to  all  persons,^  and  therefore 
operates  as  an  encumbrance.^  It  cannot  be  read  in  evidence 
to  the  jury  that  the  work  or  materials  were  in  fact  furnished, 
nor  of  their  sale  and  delivery  ;  it  can  only  be  shown  as  a  narr, 
or  statement  of  the  plaintiff's  claim,  to  which  the  evidence  of 
sale  and  delivery  is  to  apply.^  In  many  systems  the  remedy 
given  mechanics  or  material-men  dealing  with  contractors, 
and  not  with  the  owners^  is  either  a  lien  on  the  property  to 
the  extent  of  the  funds  in  the  hands  of  the  owner  which  are 
due  the  contractor,  or  a  right  against  the  funds,  without  the 
lien,  to  be  acquired  by  notice  to  the  owner*  The  notice, 
when  such  is  the  relation  of  the  parties,  operates  in  the  na- 
ture of  an  attachment.®  So  that,  where  a  law  provides  that 
a  sub-contractor,  &c.,  ^^  shall,  upon  filing  the  notice,  have  a 
lien,"  no  lien  attaches  by  the  mere  performance  of  work,  but 
it  is  gained  only  by  filing  the  notice  prescribed  by  the  act ; 
and,  until  that  notice  is  filed,  the  contractor,  while  acting  in 
good  faith,  may  deal  with  and  dispose  of  the  indebtedness 
which  may  accrue  to  him  under  the  contract  as  effectually  as 
he  may  by  law  with  any  other  maturing  indebtedness,  which 
the  owner  would  be  obliged  to  recogniae,  but  not  after  notide.^ 
So,  where  it  is  necessary  that  the  notice  should  be  specific  as 
to  the  items  of  labor  and  materials  to  be  secured,  the  lien  will 
only  exist  for  those  set  out  in  the  notice  ;  but  this  would  not 
apply  to  extra  materials  which  became  necessary  in  conse- 
quence of  defects  in  the  specifications  of  the  original  written 


1  Dart  V.  Fitch,  80  N.  Y.  Supreme        »  Hills  ».  Elliott,  16  Serjf .  &  R.  66. 
Ct.  S61.  ^  Davis  v.  LiTlngston,  29  Cal.  283 ; 

s  Buck  V.  Brian,  8  Miss.  880.  See  §  61. 

«  Spence  v,  Etter.  8  Ark.  69.  '  Gates  v.  Haley,  1  Daljr  (N.  Y. ),  888. 

«  Hoffman  v,  Walton,  36  Mo.  618. 
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eontraot,  -^  the  notice  being  filed  on  the  written  contract  ae 
a  basis*^ 

§  842.  Foxm  o£  —  No  particular  form  of  notice  is  neces- 
sary* It  is  no  objection  to  a  notice  that  the  lienor  has  no 
personal  knowledge  of  the  facts  alleged.  His  source  of  in^ 
formation  is  of  no  consequence.'  It  should  in  substance 
comply  with  the  requirements  of  the  law,  and  no  aver* 
ment  can  be  dispensed  with  that  the  statute  makes  neces- 
sary.^ Thus,  it  is  not  sufficient  simply  to  refer  to  the 
statute,  unless  it  is  so  provided  in  the  statute ;  but  all  the 
facts  which  under  the  statute  constitute  the  cause  of  action 
must  be  alleged^  So,  where  ^'a  claim  or  petition  for  the 
lien  '*  must  be  filed,  the  claimant  must  specifically  pray  the 
court  for  a  lien  upon  the  premises.  If  this  important  step  is 
omitted,  innocent  purchasers  ought  not  to  be  prejudiced  there- 
by.^ The  notice  or  claim  ought  in  form  to  be  so  framed  as  to 
be  unequivocally  such  a  notice  as  is  contemplated  by  the  law. 
Where  leginlatures  have  prescribed  the  mode  in  which  notice 
shall  be  given,  courts  of  justice  cannot  dispense  with  it  and 
substitute,  something  else  as  an  equivalent ;  and  therefore, 
where  notice  of  claim  of  lien  had  to  be  filed,  taking  a  bond 
from  the  owner  for  the  payment  of  the  debt  with  warrant  of 
attorney,  and  enteiing  judgment  on  it,  is  not  filing  a  claim  or 
even  instituting  a  suit  to  enforce  this  lien.^  In  a  word,  the 
notice  should  show  affirmatively  on  its  face  that  it  is  such  an 
One  as  by  the  statute  is  authorized  to  be  filed."  Thus,  where 
the  notice  does  not  state  that  the  sum  claimed  is  after  deduct* 
ing  all  just  credits  and  offsets,  nor  by  whom  the  person  claim- 
ing the  lien  was  employed,  nor  to  whom  he  furnished  the 
materials,  nor  the  terms  of  the  contract,  nor  whether  all  the  ma- 
terials were  furnished,  each  of  which  requirements  are  neces- 
ttu*y  by  the  statute,  the  notice  is  fatally  defective,  and  no  lien 

1  McAulej   V.    Mildrum,   1   Daly        «  Kecbler  v.  Stumme,  86  N.  T.  So- 

(N.  T.),  896.  perlor  Ct  887. 

*  Ward  ».  Kllpfttriok,  86  N.  T.  417.  •  McCarty  v.  Van  Etteo,  4  Miiin. 

•  Seals  V.  Cong.  B'nai  J.,  1  £.  D.  481. 

Smith,  664;  Httbb«U  v.  8ohny«r,  14        •  WiUiame  v.  Tearnej,  8  Serg.  &  R. 
Abb.  Pr.  H.  B.  (N.  Y.)  284.  68. 

7  Smalti  V.  Knott.  8  Qnmt  Gat.  287* 
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is  created  by  filing  it.^  A  void  notice  is  as  if  none  had  been 
filed,  and  furnishes  no  foundation  for  a  judgment  of  foie« 
dosure  of  the  lien.^ 

§  848.  Wben  to  be  Written.  —  Whenever  the  notice  is  re- 
quired to  be  filed  in  any  public  office,  or  other  expression  is 
used  in  the  statute  indicating  that  something  is  to  be  done 
with  it  which  would  be  impracticable  with  a  verbal  notice, 
it  is  manifest  that  a  written  notice  will  be  as  essential  as  if 
the  statute  had  expressl}'  so  declared.'  As  where  it  is  pro- 
vided that  the  notice  ^*  shall  be  served  by  a  particular  officer/' 
and  that  ^*  his  return  shall  be  evidence,"  the  notice  to  claim  a 
lien  must  be  in  writing.^  So,  where  the  sub-contractor  ^^  shall 
give  ten  days'  notice  before  filing  the  lien,  as  required  by  this 
act,  to  the  owner,  that  he  or  they  hold  a  claim  against  such 
building  or  improvement,  setting  forth  the  amount  and  from 
whom  the  same  is  due,"  it  was  held  that,  while  it  was  not  ex- 
pressly said  that  the  notice  must  be  in  writing,  the  general 
tenor,  the  object,  and  the  policy  of  the  act,  and  the  nature  of 
the  thing,  and  especially  the  manifest  and  almost  necessary- 
import  of  the  words,  require  a  written  notice.'^  Where  the 
law  requires  that  notice  of  the  written  settlement  with  the 
sub-contractor  shaU  be  given  to  the  owner,  it  is  not  sufficiently 
complied  with  by  filing  the  settlement  with  the  clerk  withia 
the  period  allowed  for  filing  the  lien,  but  he  must  give  writ- 
ten notice  of  the  filing  to  the  owner.  Any  other  than  the  writ- 
ten notice  contemplated  by  the  statute  will  not  avail.  Actual 
or  constructive  notice  by  the  owner  will  not  be  sufficient.®  But 
notice  of  a  sub-contractor  to  an  owner  that  he  looks  to  him 
for  payment  need  not  be  in  writing,  if  none  is  required  by  the 
statute.^ 

§  843  a.  Wben  Contraot  must  be  filed  with  Written  Notioe.  — 
If  the  statute  authorizing  the  lien  requires  the  claimant  to  file 
a  copy  of  the  contract  under  which  the  work  was  done  or 

1  Fogarty  v.  Wick.  8  Daly  (N.  Y.),        *  Jeure  r.  Perkins,  29  Iowa,  262. 
166.  *  Scholenborg  v.  Basooin,  dS  Mo. 

*  Conklin  v.  Wood,  3  E.  D.  Smith,  188. 
662.  <  LoQDstmry  v.  L  M. 4  N.P.  B.Co., 

s  Beats  v.  Cong.  B'nai  J.,  IE.]).  49  Iowa,  266. 
Smith  (N.  T.),  654.  ^  McLeod  v.  CapeU,  63  Tenn.  196. 
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materials  furnished,  it  is  important  that  the  requirement  be 
complied  with.  But  where  ^^  the  contract  or  copy  of  same  " 
must  be  filed  with  statement,  yet  if  it  is  prevented  by  the 
wrongful  act  of  the  party  for  whom  the  labor  was  performed, 
the  lien  is  not  lost ;  and  parol  evidence  will  be  admissible  to 
prove  its  contents.^  Where  a  statute  requires  that  if  "  the 
contract  or  any  part  thereof  is  in  writing,  a  copy  of  such 
writing  must  be  filed  with  and  made  part  of  the  claim,"  if 
there  is  no  contract  in  writing,  the  notice  need  not  contain 
any  statement  of  the  fact.^ 

§  844.  To  whom  addressed.  —  In  those  cases  where  the 
notice  is  merely  to  be  filed  for  record  in  a  public  ofiice,  it  is 
certainly  doubtful  whether  the  notice  of  intention  to  hold  a 
lien  need  be  addressed  to  any  one ;  or,  rather,  whether  it  is 
not,  by  force  of  law,  addressed  to  every  one.  The  lien  created 
or  preserved  by  it  does  not,  as  in  case  of  a  mortgage,  arise  by 
contract,  but  by  operation  of  law.  The  notice  is  not  an  in- 
strument  inter  partes.  It  is  not  necessary  to  be  served  on 
any  one.  It  is  to  inform  the  public  that  the  signer  of  it 
claims  a  lien  on  a  certain  piece  of  property  for  a  certain 
amount,  and  in  the  body  of  the  notice  must  appear  all  those 
facts  directed  by  statute  to  be  set  out.^  Entitling  a  notice  as 
"  Circuit  Court,  M.  County.  W.  piaintifiF  V8.  D.  defendant. 
The  petition  of  W.  shows  to  the  court,"  &c.,  is  immaterial.* 

§  345.  Name  of  Owner.  —  Among  the  facts  usually  required 
to  be  set  out  in  the  notice  is  the  name  of  the  owner  of  the 
property,  and,  when  the  claim  is  made  by  a  sub-contractor, 
also  the  name  of  the  contractor  with  whom  he  dealt.  When 
so  required,  these  particulars  are  material.  They  are  matters 
of  substance,  wisely  provided  for,  to  give  notice  to  owners 
that  their  property  is  sought  to  be  charged,  and  to  protect 
third  persons,  purchasers,  mortgagees,  and  creditors,  by  ap* 
prising  them  of  the  alleged  claim.  No  requisite  is  more  im- 
portant for  these  purposes  than  that  the  name  of  the  owner 
should  be  stated,^    Again,  where  ^^  the  name  of  the  owner  or 

1  McCoraiick  v.    Lawton,  8   Neb.        *  Peck  v.  Uem\ey,  21  Ind.  344. 
449.  «  White  r.  Dumpke,  45  Wis.  454. 

^  Smith  V.  Btily,  8  Daly  (N.  T.),        •  Deals  v.  Cong.  B'nai  J.,  1  £.  D. 

128.  Smith,  664. 
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contractor,  or  both,  if  known  to  the  person  filing  the  lien/* 
are  to  be  stated,  the  lien  was  held  invalid  unless  the  statute 
was  complied  with.^  Where  a  statute  provides  that  *^  the  claim 
shall  contain  a  brief  statement  of  the  contract  or  demand  on 
which  it  is  founded  and  of  the  amount  due  thereon,  with  a  de* 
bcription  of  the  premises  and  all  other  material  facts  in  relation 
thereto,"  it  must  show  with  whom  the  original  contract  was 
made,  and  that  such  person  had  an  interest  in  the  premises. 
These  omissions  cannot  be  aided  by  the  complaint.^  So,  if 
the  statute  require  ^'the  name  of  owner  or  reputed  owner  to 
be  stated,  if  known,*'  it  is  essential ;  and  an  averment  to  be 
made  of  ownership  is  not  satisfied  by  a  statement  that  the 
materials  were  purchased  and  the  premises  occupied  by  a 
party .^  A  mechanics'  lien  is  of  statutory  creation,  and  can 
be  maintained  only  by  a  substantial  observance  of,  and  com* 
pliance  with,  the  requirements  of  the  statute.  Therefore, 
where  ^^  the  name  of  the  owner  must  be  given  in  the  notice  if 
known,"  the  expression  "and  upon  land  now  or  formerly- 
owned  by  B.  R.  and  now  occupied  by  F.  R."  is  not  positive 
as  to  the  owner,  and  bad.^  So,  where  the  law  requires  that 
the  statement  shall  contain  '*  the  name  of  the  owner  or 
reputed  owner,"  &c.,  to  allege  that  A.  B.  "  caused  the  build- 
ings to  be  constructed  "  is  not  a  sufficient  allegation  of  own« 
ership.^  So  where,  to  constitute  a  valid  claim,  it  is  made 
obligatory  that  the  contractor's  name  be  set  forth,  and  a  lien 
against  the  property  of  a  married  woman  was  filed  against 
husband  and  wife,  but  did  not  state  that  the  wife  contracted 
tjie  debt,  or  that  the  husband  was  contmctor  for  the  building, 
the'  court  considered  that  this  direction  of  the  law  was  imper- 
ative, which  it  could  not  disregard,  and  consequently  there 
was  no  lien.®  This  requirement,  that  the  name  of  the  owner 
shall  be  alleged,  is  fulfilled  by  the  simple  statement  of  that 
fact,  and  does  not  require  any  averment  as  to  who  has  title  to 
the  land.    So,  where  the  lien  claim  is  required  to  state  ''  the 

1  Hoffman  r.  Walton,  36  Mo.  618.  »  Hooper  v.   Flood,  64  Cal.   221  ; 

s  Bertheolet  o.  Parker,  48  Wis.  651.  Phelps  v.  M.  C.  6.  M.  Co.,  40  CaLd87; 

«  Hicks  V.  Murray,  43  Cal.  516.  Wood  v.  Wrede.  46  Cal.  637. 
«  Mayes  v  Ruffiiers,  6  W.  Va.  884 ;         «  Ward  v.  Black,  7  PhUa.  342. 
Stout's  Adm'r  v.  Golden,  9  W.  Va.  281« 
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name  of  the  owner  of  the  land,  or  of  the  estate  therein  on 
which  the  lien  is  claiiDed,"  the  first  allegation  may  be  adopted.^ 
Again,  under  a  law  that  requires  the  notice  to  state  the 
person  against  whom  the  claim  is  made  and  the  name  of 
the  owner  of  the  building,  a  notice  which  gives  the  name 
of  the  owner  of  the  property,  who  has  contracted  to  sell 
it  to  the  party  who  made  the  contract  with  the  lienor,  suffi- 
ciently describes  the  owner  within  the  provisions  of  the  above 
law.^  Failing  by  the  exercise  of  reasonable  diligence  to  as- 
certain the  ownership  of  land,  so  as  to  make  them  parties 
defendant,  they  may  be  described  and  proceeded  against  as 
unknown  owners.^  When  it  is  thus  made  necessary  to  state 
the  name  of  the  owner,  a  mistake  will  be  fatal,  as  in  a  case 
where  the  name  of  George  Tryon  was  giveh,  when  the  real 
name  was  Jacob  A.  Tryon,^  and  again  where  the  designation 
was  Jewish  Synagogue,  while  the  corporate  name  was  Congre- 
gation of  B'nai  Jeshurun.^  So,  where  ^^  the  name  of  the  owner 
must  be  stated,  if  known,"  and  a  party  by  mistake  failed  to 
give  the  true  name,  the  owner's  name  being  known,  no  lien 
was  gained  by  the  claim.^  Again,  where  the  statute  required 
that  the  name  of  '^  the  owner  or  reputed  owner,  if  known,  shall 
be  contained  in  the  notice  of  claim,*'  and  the  notice  stated 
that  James  M.  was  owner,  but  in  the  complaint  the  mechanic 
averred  that  James  M.  was  not  the  owner,  but  that  EUzabeth 
M.  was,  and  that  her  name  was  erroneously  omitted  by  mis- 
take, and  the  name  of  James  M.  Was  inserted  because  he  was 
informed  and  believed  that  James  M.  was  owner,  it  was  held 
that  the  notice  was  defective,  and  formed  no  basis  for  the 
action  ;  James  M.  being  the  reputed  owner  merely,  the  notice 
should  have  so  stated.*^  But  certainty  to  a  common  intent  has 
always  been  held  sufficient ;  and  while  adherence  to  the  terms 
of  the  statute  is  indispensable,  the  rule,  it  is  declared,  must  not 

1  Cornell  17.  Matthewi,   8   Datch.  «  Hayt  v.  Tryon,  2  Miles  (Penn.), 

(N.  J.)  622.  SOB. 

*  Riley  v,  Wation,  10  N.  Y.  Sa-  '    &  Beals  v.  Cong.  B'nai  J.,  1  E.  B. 
preme  Ct.  668 ;  s.  o.  6  N.  Y.  Supreme  Smith,  664. 

Ct.  810.  •  Kelly  v.  Laws,  109  Mass?  306. 

*  Phonix  Mut  Ins.  Co.  Vi  Batchen,        ^  McElwee  «.  Saolord,  68  How»  Pr. 
6  Bradw.  (Bl.)  621.  (K»  Y.)  Sd. 
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be  pushed  into  such  niceties  as  serve  bat  to  perplex  and 
embarrass  a  remedy  intended  to  be  simple  and  summary,  with- 
out, in  fact,  adding  anything  to  the  security  of  the  parties 
having  an  interest  in  the  property  sought  to  be  affected.^ 
The  fact  that  a  notice  of  lien  named  A.  as  the  person  against 
whom  the  claim  was  made  as  a  contractor,   while  in  fact 

• 

A.  and  B.  were  the  contractors,  will  not  necessarily  vitiate  it. 
In  such  case  it  is  competent  for  the  lienor  to  shpw  that,  prior, 
to  the  notice,  the  owner  and  A.  had  both  stated  to  him  that 
A.  was  the  sole  -contractor.'  So  the  omission  from  the  body 
of  a  claim  of  the  initial  letter  of  the  middle  name  of  the  owner 
is  immaterial,  as  such  an  omission  would  not  be  material 
under  the  critical  accuracy  of  common-law  pleading.  It  can 
mislead  no  one.'  Where  the  claim  shall  contain  ^^  the  name 
of  the  owner  of  such  property  if  known,"  it  is  no  objection 
thereto  that  the  initials  only  of  the  Christian  name  of  the 
owner  of  the  land  are  stated,  although  the  person  claiming 
the  lien  knows  the  full  name.*  So  where  it  is  a  foreign  name, 
and  the  spelling  does  not  materially  vary  the  sound,  as  Dierges 
for  Dierkes,  in  the  German  language,  or  the  party  is  as  well 
known  by  one  pronunciation  as  the  other,  it  is  not  a  misno- 
mer.^ The  insertion  of  a  superfluous  name  will  not  nece^ 
sarily  vitiate  the  notice.^ 

§  346.  Name  of  Corporatioa,  &o.  —  If  the  owners  be  a  cor- 
poration, its  corporate  name  should  be  used  in  the  notice.^ 
The  transposition,  interpolation,  omission,  or  alteration  of 
some  of  the  words  going  to  make  up  the  name  of  a  cor- 
poration is  not  material,  if  it  make  no  essential  difference  in 
their  sense.  As  where  it  was  alleged  that  a  contract  was 
entered  into  by  one  of  the  parties  by  the  name  and  style  of 
**  The  State  Board  of  Education  of  Illinois,"  when  by  the  act 
creating  the  corporation  the  name  given  to  it  was  **  The  Board 
of  Education  of  the  State  of  Illinois."    Although  the  words 

1  Knabb's  Appeal,    10    Penn.    St  •  Gorman  v.  Dierkes,  37  Mo.  670. 

IBS.  ^  Hauptman  v.  Catlin,  20  N.  T.  247. 

«  Brown  V.  Welch,  12  N.  Y.  Su-  '  Beals  v.  Cong.  B'nai  J.,  1  E.  D. 

preme  Ct  682.  Smith,  664  ;  Wilson  v.  Commissionen, 

s  Knabb's  Appeal,  10  Penn.  St  186.  7  Watte  &  S.  1U7. 

«  Getcheli  v.  Moran,  124  Mass.  404. 
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were  transposed  in  the  contract,  the  name  and  style  remained 
substantially  the  same.^  If  the  owners  be  not  a  corporation, 
but  an  unincorporated  association,  the  individuals  composing 
it  should  be  made  defendants  in  the  proceeding  to  foreclose, 
and  the  notice  should  describe  them  either  by  their  associate 
or  joint  name,  or  otherwise,  so  that  they  can  be  identified.^ 
If  there  be  several  owners  or  contractors  who  are  partners, 
the  designation  by  their  partnership  name  will  be  sufficient. 
Again,  if  there  be  several  contractors,  the  notice  is  sufficient 
if  it  name  one  of  them.^  So,  where  it  necessary  to  give 
notice  to  the  owner  ^*  from  whom  it  was  due,*'  and  the  notice 
stated  ^^Ross  &  Shane,  contractors,"  when  the  claim  was 
against  Ross  alone,  if  the  owner  was  misled  to  his  injury  by 
the  mistake  of  the  sub-contractor,  he  ought  not  to  suffer ;  but 
if  he  were  not  harmed  by  the  error,  it  would  not  destroy  the 
claim,  and,  in  the  absence  of  proof,  it  is  not  to  be  presumed 
that  such  injury  resulted,^  and  is  consequently  not  subject  to 
demurrer  for  that  cause.^  So,  where  the  notice  of  lien  stated 
that  the  materials  were  furnished  to  A.  &  Co.,  when  in  fact 
they  were  furnished  to  A.,  this  does  not  invalidate  the  lien.^ 
So  a  claim  of  lien  against  the  interest  of  several  joint  owners 
is  good  to  hold  the  interest  of  the  one  who  made  the  contrdct.^ 
Where  a  city  is  sought  to  be  charged  by  a  material-man,  and 
a  notice  is  addressed  to  a  building  committee  of  the  common 
council  of  the  city,  that  they  will  be  held  responsible,  it  does 
not  fix  a  personal  liability  on  the  city.® 

§  847.  Name  of  Owner  when  there  baa  been  Tranafar  of  Titla 
during  Progreaa  of  Work.  —  During  the  progress  of  work' 
changes  frequently  take  place  in  the  ownership  of  property, 
and  it  becomes  important  to  determine  which  owner,  the 
former  or  present,  is  to  be  named.  Thus,  where  the  law 
required  ^*  the  name  of  the  owner  to  be  given,*'  the  provision 
was  considered  to  be  satisfied  by  mentioning  the  name  of  the 

1  Board  of  Ed.  v.  Greenbaum,  89        *  Roach  v,  Chapin,  27  HI.  194. 
DL  610.  *  TibbettB  v.  Moore,  23  Cal.  208. 

<  Bealt  V,  Cong.  B'nai  J.,  1  £.  D.         7  Hillbuni  v.  O'Barr,  19  Ga.  591. 
Smith,  664.  "  City  of  CrawfordflvUle  v.  Irwhi, 

s  Daria  v.  LiTingston,  29  Cal.  28a  46  lod.  440. 

*  Patnam  v.  Boaa,  46  Mo.  887. 
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person  who  was  the  owner  when  the  work  was  commenc64i 
afl  the  mechanic  ought  not  to  be  required  to  name  any  pur- 
chaser to  whom  the  property  may  have  been  sold,  particqlarly 
if  there  were  no  provision  for  bringing  in  a  purchaser  as  terre- 
tenant.^  In  such  case,  however,  the  name  of  some  person 
must  be  mentioned  on  the  record ;  and  if  on}y  the  name  of  a 
deceased  party  be  given,  the  lien  is  not  valid.  It  was  oblige* 
tory  on  the  claimant  to  have  found  out  the  n^me  of  the  heir 
on  whom  the  property  descended,  and  set  out  his  name.' 
Where  the  name  of  the  owner  must  be  set  out  if  known,  and 
during  the  building  the  property  was  conveyed,  the  claimant 
may  set  out  the  name  of  the  original  owner  and  show  Ih^t 
the  conveyance  was  fraudulent  and  Yoid  as  to  himself,  as  a 
creditor.^  But  in  another  case  it  was  said,  although  a  lien  13 
made  by  statute  superior  to  a  mortgage  made  subs>equent  tp 
the  contract  of  building,  yet  where  it  appeared  that  before 
the  contract  was  made,  the  owner,  who  had  then  merely  ^ 
bond  for  a  deed  for  the  land,  borrowed  a  sum  of  money  from 
his  daughter,  and  told  her  he  would  give  her  a  deed  wlien  he 
got  one,  and  secure  her  on  the  place,  that  after  he  got  hif 
deed,  without  her  knowledge,  he  caused  a  deed,  conveying 
the  property  to  her  absolutely,  to  be  executed  and  rieoorded| 
it  was  held  that  this  evidence  would  warrant  a  finding  for  the 
daughter,  on  the  ground  that  the  judge  must  have  found  tha^ 
the  deed  was  made  for  a  valuable  consideration,  and  th^ 
daughter's  name  as  owner  not  being  mentioned,  as  it  shouh} 
be  by  the  last  preceding  statute  cited,  the  lien  was  loet.^  A 
mistake  in  alleging  with  whom  the  contract  was  made,  ae 
where  a  party  states  in  his  notice  that  he  is  a  sub-contractor, 
will  not  prevent  him  from  subsequently,  in  a  distinct  personal 
action,  suing  the  owner  and  averring  a  direct  pei^sonal  ep^^ 
ployment.  The  requisites  to  create  an  estoppel  in  pais  are 
absent  in  such  case.  The  declaration  made  by  the  plaintiff  'm 
the  notice  of  lien,  that  he  was  employed  by  the  contractor,  is 

1  Jonee  r.  Shawhan,  4  Watts  &  S.  *  Amidon  v.  Bei^Amin,  126  Mj 

267;    SalliYan    v,    Johns,   6    Whart  276. 

(PeiHi.)  866.  ^  Amidoa  o.  Beigamin,  126 

s  Northern  Liberties  v.  UjmB,  9  687* 
Fan.  SeL  Cas.  288. 
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not  inconsistent  with  the  allegation  that  he  was  employed  also 
by  the  owner .^  Where  it  is  necessary  "  to  serve  a  notice 
specifying  the  amount  of  the  claim,  and  the  person  against 
whom  the  claim  is  made,  the  name  of  the  owner  of  the 
building,"  &c.,  this  does  not  require  a  statement  of  the  name 
of  the  person  with  whom  the  contract  was  made,  but  of  the 
person  against  whom  the  claim  is  made,  and  the  name  of  the 
owner  of  the  building.^ 

§  848.  Name  of  COaimant. —  In  regard  to  the  claimants,  it  is 
usually  unnecessary  to  set  out  whether  they  claim  as  partners 
or  individually.'  Where  the  law  provides  that  the  notice  to 
acquire  a  lien  shall  specify  *'  the  amount  of  the  claim,  and 
the  person  against  whom  the  claim  is  made,  the  name  of  the 
/)wner  of  the  building,"  &c.,  it  does  not  distinctly  require 
that  the  notice  should  state  whether  the  plain  ti£fs  claim  as 
contractor,  sub«-contractor,  or  laborer  of  the  party  doing  the 
work,  although  it  is  always  better  that  the  character  of  the 
party  doing  the  work  should  be  alleged.  But  if  it  be  held, 
under  such  a  provision,  that  the  notice  should  show  in  what 
character  the  claimant  performed  the  work,  &c.,  where  it 
appears  from  the  proceedings  that  the  parties  furnished  the 
materials  and  performed  the  work  in  pursuance  of  contracts 
made  for  the  erection  of  the  buildings,  it  is  sufficient ;  and  in 
the  absence  of  any  allegation  that  they  did  the  work  for  other 
contractors,  the  fair  presumption  is  that  they,  as  contractors 
with  the  owner,  did  the  work  directly  for  him.*  So,  whero 
the  law  requires  "the  names  of  the  party  claimant"  to  be 
set  forth,  the  use  of  the  firm  name  is  a  sufficient  designation, 
without  the  use  of  the  individual  name  of  each  member  of 
the  firm.5  Where  B.  W.  &  Co.  furnished  materials,  and  the 
certificate  filed  with  the  town  clerk  ran  "  We,  B.  W.  &  E. 
co-partners  under  the  name  of  B.  E.  ft  Co.,"  but  was  signed 
by  the  true  name  of  the  firm,  it  was  held  that  the  error  did 
not  invalidate  the  lien.*     The  omis&ion  of  the  Christian 

1  Cremin  v.  B/rnes,  4  E.  D.  Smith,        «  Lutz  v,  Ey,  3  E.  1>.  Smith,  021;  a 

T66.  i.  o.  8  Abb.  Pr.  (N.  T.)  476.  ■ 

«  Hauptman  r.  Catlin,  4  Abb.  Pr.        »  Black's  Appeal,  2  Watts  &  S.  179. 
(M.  T.)  472.  •  Sfaattnck  v.  Beardslejr,  46  Coim. 

•  Knabb't  Appeal,  10  Peim.  6t  186.  886. 


576  MECHANICS'  LIEN  ON  REAL  PROPEBTT. 

names  of  claimants  is  not  available  in  a  question  of  distri- 
bution.^ 

§  349.  When  Notice  shoold  set  ont  Work  done  or  Bffaterials 
fiimiBhed. —  It  has  been  found  necessary  in  the  experience  of 
this  lien,  and  particularly  in  those  States  which  have  pledged 
the  premises  for  the  payment  of  debts  due  sub-contractors 
and  others  dealing  not  with  owners,  but  with  their  con- 
tractors, that  the  notice  or  claim  of  lien  should  be  specific  as 
to  the  labor  performed  and  materials  furniBhed.  Between 
them  no  privity  exists,  and  every  provision  made  necessary 
to  fasten  a  lien  upon  the  property  of  a  stranger  must  be 
strictly  complied  with.'  For  while  it  is  true  these  statutes 
were  designed  to  confer  a  large  license  upon  a  most  merito- 
rious class  of  citizens  whose  interests  they  were  intended  to « 
advance,  courts  have  found  it  necessary,  for  the  protection  of 
others,  to  hold  them  to  a  compliance  with  their  requisitions. 
Information  as  to  the  particulars  of  the  work  and  materials, 
when  it  is  exacted,  ought  to  be  entirely  within  their  power 
to  give,  and  an  omission  to  put  it  on  the  record  is  without 
excuse.  Indeed,  the  great  object  of  the  statute  in  pointing 
out  the  characteristics  of  the  statement  to  be  filed  would  in 
the  end  be  utterly  defeated,  were  courts  to  indulge  the  laxity 
of  practice  which  ignorance  and  carelessness  conspire  to  in- 
troduce and  perpetuate.^  Many  reasons  for  such  explicitness 
in  the  notice  as  to  the  character  of  the  work  and  amount  and 
kind  of  materials  contributed  to  the  building  are  apparent.  It 
prevents  fraud  on  the  part  of  the  sub-contractor  and  collusion 
by  the  contractor,  enables  the  owner  to  ascertain  the  correct- 
ness and  reasonableness  of  the  demand,  and  gives  the  most 
definite  information  to  purchasers  and  encumbrancers.^  So, 
where  it  is  required  that  the  claim  should  set  forth  "the 
amount  or  sum  claimed  to  be  due,  and  the  nature  or  kind  of 
work,  or  the  kind  and  amount  of  materials  furnished,"  &c.,  a 
claim  which  states  the  amount,  but  fails  to  state  what  the 
claim  is  for,  whether  work  or  materials,  would  seem  to  be 
fatally  defective.*    As  a  consequence,  a  mechanics'  lien  upon 

^  Inre  Hill's  Estate,  2  Penn.  L.  J.  06.         «  Carson  v.  White,  6  GiU  (Md.),  17. 
<  Dayis  v.  LiYingston,  20  Cal.  288.  *  Tnistees  Ger.  Lath.  Ch.  tr.  Heise, 

«  Noll  V.  Swioeford,  6  Penn.  St  187.    44  Md.  464. 
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a  building  covers  only  the  materials  and  work  employed  on 
the  building  referred  to  in  the  notice.^ 

§  350.  When  Ztems  must  be  given.^  —  Where  the  claimant 
must  file  a  claim  containing  "  a  statement  of  the  terms,  time 
given,  and  conditions  of  his  contract,"  the  requirement  is 
imperative.  So  of  the  other  particulars  required.  Such  a 
statute  is  not  content  with  the  legal  inferences  that  might  be 
drawn  from  facts  stated  in  general  terms.  Non-compliance 
renders  any  lien  sought  to  be  established  ineffectual  and 
void.^  Where  the  statute  requires  that  the  notice  shall  set 
forth  "  the  entire  price  for  the  entire  contract,"  and  this  is 
not  done,  the  lien  is  lost.  The  fact  that  the  mechanic  might 
sustain  an  action  at  law  for  the  claim  gives  no  right  of  lien, 
unless  he  substantially  complies  with  the  statute.^  Again, 
where  the  claim  must  set  out  ^^  the  amount  or  sum  claimed 
to  be  due,  and  the  nature  or  kind  of  the  work  done,  or  the 
kind  and  amount  of  materials  furnished,"  a  claim  for  mate- 
rials furnished  and  work  and  labor  done  must  state  the 
amount  claimed  for  each  as  a  distinct  item,  or  the  omission 
will  render  it  totally  invalid.^  So,  if  it  contained  no  other 
description  than  ^'  the  sum  of  one  hundred  dollars,  being  a 
debt  contracted  for  materials,  (to  wit)  lumber  furnished  on 
the  6th  and  6th  days  of  February,  1847,"  it  is  insufficient- 
The  amount  of  the  lumber  furnished  should  have  been  given, 
or  something  stated  as  to  quantity.^  The  kind  of  lumber 
need  not  have  been  mentioned.  A  description  of  so  many 
feet  of  lumber,  third  common,  would  have  been  suflBcientJ 
A  statement,  however,  which  gives  only  the  information 
which  is  afforded  upon  a  quantum  meruit^  would  in  no  case, 
under  such  a  provision,  be  sufficient.^  Where  the  law  requires 
that  the  statement  filed  for  record  shall  contain  '^  the  name 

i  McAuley    v.    Mildrtmi,    1   Daly  ^  Noll  v.  Swineford,    6  Penn    St 

(N.  T.),  896.  187;  Lauman's  Appeal,  8  Fenn.  St. 

*  This  section  was  cited  with  ap-  478. 

probation  in  Fer^son  v.  Ashbell,  63  ^  Heron  v.  Robinson,  2  Para.  SeL 

Tex.  249.  Cas.  248. 

s  Dugan  v.  Brophy,  56  How.  Pr.  ?  Ferguson  v.  VoUum,  1  Phila.  181. 

(N.  Y.)  121.  8  Carson  v.  White,    6  Gill  (Md.), 

«  Gogin  V,  Walsh,  124  Mass.  616;  17. 
Smith  i;.  Emerson,  126  llass.  169. 
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of  the  owner  or  reputed  owner,  if  known,  and  also  the  name 
of  the  peraon  by  whom  he  was  employed,  with  a  statement  of 
the  terms,  time  given,  and  conditions  of  his  contract,"  there 
must  be  a  substantial  compliance  with  all  of  these  requisites, 
and  none  are  to  be  treated  as  unessential.  Thus,  to  say  **  that 
the  terms,  time  given,  and  conditions  of  said  contract  are  and 
were  cash  "  was  held  to  be  too  indefinite.*  But  where  "  every 
claim  must  set  forth  the  nature  or  kind  of  work  done,  or  the 
kind  and  amount  of  materials  furnished,"  a  claim  for  a  certain 
number  of  feet  of  tin  roofing  and  spouting,  at  a  certain  sum  per 
foot,  is,  in  respect  to  description,  a  substantial  compliance  with 
the  above  requirements ;  and  a  claimant  was  entitled  to  com- 
pensation for  a  specific  job  of  work  which,  when  done,  so 
combined  the  work  and  materials  as  to  render  it  unnecessary, 
in  view  of  the  law,  to  separate  them  in  the  claim.*  Under  a 
statute  requiring  *'  a  just  and  true  account  of  the  demand  due 
him  "  to  be  filed,  a  description  "  Junction  City  stone  furnished 
for  First  National  Bank  building,  as  per  contract,  and  labor 
setting  same,  $7,790,"  was  held  sufficiently  specific.^  A 
bill  of  particulars  annexed  to  the  claim,  and  referred  to 
therein,  is  to  be  considered  as  a  part  of  it ;  and  if  the  dates 
and  items  be  there  specified,  it  is  a  substantial  compliance 
with  the  requirements  of  the  law.  All  that  is  required  is 
that  enough  should  appear  on  the  face  of  the  statement  to 
point  the  way  to  successful  inquiry,  which  may  be  done 
as  well  by  bill  of  particulars  referred  to  in  the  claim  as  by 
averment  therein.* 

§  851,  "Wlien  oared  by  Verdict,  Ac.  —  A  notice  which  might 
be  considered  defective,  on  objection  taken  before  trial,  for 
not  sufficiently  setting  out  the  items  of  labor,  will  not  neces- 
sarily be  adjudged  bad,  after  triaL  Thus,  where  it  was 
necessary  to  state  '^  the  nature  and  kind  of  the  work  done, 
or  the  kind  and  amount  of  materials  furnished,"  it  was  held 
sufficient  after  verdict,  though  not  a  full  compliance  with  the 

I  Hooper  v.  Flood,  64  Cal.  218.  «  Knabb's  Appeal,  lOPenn.  St.  186  : 

>  Pue  V.  Hetzell,  10  Md.  689.  McLaughlin  v.  Shaughnessej,  42  Miss. 

*  Hilliker  v.  Franscisco,  06  Mo.  696.    620 ;   Wilrert  v.  Sanbury,  81*  Penn. 
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law,  if  it  be  for  "  materials,  viz.,  plastering  found  and  pro- 
vided in  the  erection,'*  &c.,  a  bill  of  which  materials  was 
annexed,  as  follows:  "To  plastering  house,  &c.,  $51.68."^ 
Again,  under  the  same  law,  the  notice  contained  a  statement 
that  the  claim  was  for  so  many  feet  of  lumber,  —  third  com- 
mon. On  motion  in  arrest  of  judgment  the  court  is  bound 
to  presume  that  **  third  common  '*  is  a  kind  of  lumber,  and 
that  it  was  so  shown  to  the  court  and  jury  upon  the  trial.* 
So,  where  "  a  just  and  true  account  of  the  amount  due  him 
under  and  by  virtue  of  said  contract "  is  to  be  filed,  and  the 
item  is,  "balance  due  on  settlement,'*  an  objection,  if  taken 
seasonably,  would  have  required  a  more  particular  statement, 
previous  to  the  hearing  before  an  auditor,  but  cannot  avail 
on  a  trial  on  an  agreed  statement  of  facts.*  So,  failure  to  file 
a  bill  of  particulars  was  held  to  be  taken  advantage  of  only 
by  moving  to  set  aside  proceedings,  or  stay  them  until  service 
be  made.  Such  defect  is  waived  by  service  of  an  answer, 
and  cannot  be  taken  advantage  of,  for  the  first  time,  upon 
the  trial.* 

§  852.  Items  need  not  be  given  uider  Special  Contract*  —  If 
there  be  no  special  provision  of  law  requiring  such  items  to 
be  given,  and  the  work  is  done  under  a  special  contract  for  a 
specified  sum,  which  has  been  performed,  it  is  not  necessary  to 
set  forth  the  items  of  work  and  materials  in  the  claim.  A 
mechanic  who  makes  such  a  contract,  and  completes  it, 
seldom  keeps  an  account  of  every  portion  of  the  materials  he 
uses  or  the  work  he  does ;  nor  is  there  any  occasion  for  it. 
He  is  to  complete  the  houses  according  to  his  contract,  and 
he  is  to  be  paid  a  stipulated  sum.  It  is  of  no  .consequence  to 
the  owner  or  public  that  he  should  state  the  number  of  cubic 
yards  dug  for  the  cellar,  or  the  number  of  perches  of  stone 
wall  built.  He  states  what  is  equally  useful,  —  his  contract 
and  its  terms.  Nor  where  there  has  been  a  nearly  complete 
performance,  —  the  entire  completion  of  the  contract  having 

1  Shaw  u.  Barnes,  6  Penn.  St  1&  *  Norcott  v.  First  Baptist  Ch.,  15 

*  Ferguson  v.  Vollum,  1  Phila.  181.  N.  T.  Supreme  Ct.  639. 

*  Busfield  V,  Wheeler,  14  Allen  *  This  section  was  cited  with  ap- 
(Ma8S.)f  139.  probation  in  Ferguson  v,  Ashbell,  t& 

Tex.  249. 
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been  dispensed  with  by  the  owner.^  In  like  manner,  although 
a  statute  requires  *^an  account  in  writing  of  the  items  of 
labor  "  to  be  filed,  yet  where  a  mechanic  has  undertaken  and 
completed  a  building  as  an  entire  job,  by  the  job,  and  for  an 
entire  price,  he  need  not  in  an  account  filed,  in  order  to 
secure  a  mechanics'  lien,  make  a  detailed  statement  of  his 
labor  and  materials.  In  such  case  the  entire  job  may  be  set 
down  as  a  single  item,  as  it  would  be  very  difficult,  if  not  im- 
possible, for  the  mechanic  to  furnish  a  detailed  statement  of 
particulars.  But  if  the  account  had,  from  the  nature  of  the 
contract  and  dealings  between  the  parties,  properly  consisted 
of  a  succession  of  particulars,  forming  the  subject-matter  of  a 
running  account,  an  account  simply  stating  the  gross  amount 
for  a  particular  kind  of  work  would  hardly  be  a  compliance 
with  the  statute.^.  Subsequently,  under  the  last  quoted 
statute,  an  account  stating  that  the  lien  was  claimed  for 
carpenter's  work  on  house,  as  measured,  at  $951,  was  held 
to  be  sufficiently  explicit.^  Describing  labor  performed  as 
*'  plans,  specifications,  and  superintending  building,"  is  suffi- 
ciently specific  as  to  the  kind  of  labor.*  So,  where  **  every 
person,  &c.,  shall  file  in  the  recorder's  office  a  just  and  true 
account  of  the  demand  due  him,  after  deducting  all  proper 
credits  and  assets,"  &c.,  it  is  not  necessary  to  give  the  it^ms 
of  the  work  and  materials,  in  the  statement  filed,  where  the 
contract  for  the  construction  of  the  building  is  for  a  sum  in 
gross.*  Where  an  act  provides  that  "  the  bill  of  particulars 
need  not  state  the  particulars  of  the  labor  or  materials,  fur- 
ther than  by  stating  generally  that  certain  work  therein  stated 
was  done  by  contract  at  a  price  mentioned,"  it  was  held  that 
certainty  to  a  common  intent  is  all  that  is  required  in  such  a 
case.^  But  these  rulings  do  not  apply  when  work  has  been 
done  or  materials  furnished  at  the  instance  of  a  contractor. 
The  items  are  indispensably  necessary  to  enable  the  owner 

1  Toung  V.  Lyman,  9  Penn.  St.  440;         «  Knight  v.  Norris,  18  Minn.  478. 
Haines  v.  Burr,  1  Phila.  62;  Stiles  v.        '  Hetton  v.  Martin,  11  Cal.  41. 
Leamy,  Id.  29.  >  Williamson  v,  N.  J.  S.  B.  Co.,  28 

2  Davis  V.  Hines,  6  Ohio  St.  478.  K.  J.  £q.  278. 
s  Thomas  v.  Huesman,  10  Ohio  St. 
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to  investigate  the  justice  of  the  claim  of  the  sub-contractor, 
though  he  may  have  performed  the  work  under  a  special 
contract,^  for  although  a  contractor  may  have  the  right  by 
statute  to  file  a  lumping  charge  of  the  work  done,  this  does 
not  give«  sub-contractor  the  right  to  do  the  same.^ 

§  853.  IteniB  ne«d  not  be  given  when  not  reqnixed  by  Statute. 
—  If  the  statute  giving  the  the  lien  do  not  require  the  notice 
to  itemize  the  work  or  materials,  it  will  not  be  necessary.^ 
For  example,  where  the  provision  was  that  there  should  be 
filed  ^*  a  just  and  true  account  of  the  demand  due  him,  after 
deducting  all  proper  credits  and  assets,"  &c.,  it  did  not  re- 
quire the  items  to  be  set  out;  a  general  statement  of  the 
demand,  showing  its  nature  and  character,  and  the  amount 
due  or  owing  thereon,  would  be  a  compliance.*  Where  there 
must  be  ^^  a  claim  containing  a  statement  of  his  demand,  after 
deducting  all  just  credits  and  offsets,  with  the  name  of  the 
owner,  and  also  the  name  of  the  person  by  whom  he  was 
employed/*  &c.,  it  is  not  essential  to  the  validity  of  the  lien  to 
specify  the  items  of  the  account.  It  is  sufficient  to  set  forth 
a  statement  of  the  demand  showing  its  nature  and  character 
and  the  amount  due  or  owing  thereon.*  Where  "a  true 
statement  of  the  amount  due  him,  with  all  just  credits  given,'' 
shall  be  filed,  it  is  a  sufficient  compliance  if  it  give  the 
amount  due  for  which  the  lien  is  claimed,  without  stating  the 
items  making  up  such  amount.^  A  statement  that  the  amount 
due  according  to  the  contract  was  $13,248.94,  on  which  there 
had  been  paid  $6,550.02,  leaving  a  balance  due  of  $6,70o.92 
and  intei*e8t  thereon,  according  to  a  bill  rendered  and  ap- 
proved by  the  defendant,  is  substantially  sufficient  as  to  the 
sum  dneJ  Again,  under  a  statute  providing  that  the  notice 
to  be  filed  should  state  an  intention  to  hold  a  lien  upon  the 
property  for  the  amount  due  or  to  become  due,  "  specifically 
setting  forth  the  amount  claimed,**  the  notice  is  sufficient  if  it 

1  RasseU  v.  Bell,  44  Penn.  St.  47;        *  Brennan  v.  8wa«ey,  16  Cal.  140; 

Lee  0.  Barke,  66  Penn.  St.  336.  Selden  r.  Meeks,  17  Cal.  128 

«  Gray  v.  Dick,  97  Penn.  142  ;  How-        »  Lonkey  v.  Wells,  16  Nev.  271. 
ell  n.  Campbell,  12  Phila.  388;  Shields        «  Ricker  v.  Joy,  72  Me.  106. 
p.  Garrett,  Id.  458.  7  Beed  v.  Boyd,  84  m.  66. 

•  Patrick  V.  Smith,  120  Mass.  610. 


682  MECHAKIQS'  UEN  ON  BEAL  PROPERTY. 

state  the  amount  to  whom,  by  whom,  and  for  what  due,  and 
the  premises  upon  which  the  lien  i^  contemplated.^  A  law 
required  ^^  the  claimant  to  file  an  account  of  bis  claim,*'  —  all 
that  is  contemplated  by  this  provision  to  be  stated  is  the 
amount  claimed  ;  and  when  a  note  had  been  given  £or  it,  the 
filing  of  the  note  would  comply  with  the  requisition.^  So, 
where  a  notice  should  set  forth  '^  the  amount  and  from  whom 
the  same  was  due,"  and  the  account  comprehended  labor  and 
materials,  but  the  notice  which  accompanied  it  only  claimed 
for  labor,  the  claimant  was  not  confined  to  a  right  of  recovery 
for  the  labor  alone,  as  it  was  considered  immaterial  about 
particularizing  in  wbat  specific  manner  the  demand  accrued.^ 
But  in  another  case  it  was  held  that  a  law  requiring  *'*'  a  true 
and  just  account  of  the  amount  due  after  all  just  credits  are 
given ''  requires  something  more  than  a  mere  statement  of 
the  balance  due.^ 

§  354.  Itexna  in  case  of  Panonal  Notice  by  Bub^oatraotor,  &o«^ 
—  The  decisions  heretofore  cited  refer  principally  to  notices 
to  be  filed  in  some  public  office  for  record.  Under  some 
systems,  however,  the  notice  of  a  sub-contractor  is  to  be 
served^  directly  on  the  owner.  The  statutes  providing  for 
this  mode  have  not  usually  required  an  itemized  account. 
Thus,  where  a  statute  enacted  that  a  laborer,  material-man, 
&c.,  should  give  ^^a  written  notice  to  the  employer  of  the 
original  contractor  of  the  nature  and  extent  of  their  claims 
against  the  original  contractor  or  his  assigns,  over  and  above 
all  payments  and  offsets  for  work  and  labor  done,"  it  is  not 
necessary  that  the  notice  should  set  out  the  particular  char- 
acter of  the  materials  furnished,  or  that  the  materials  were 
used  in  constructing  the  building,  because  the  statute  does 
not  expressly  require  it,  and  the  nature  and  extent  of  the 
claim  may  be  as  well  understood  without  the  aid  of  such 
details  as  with  it.^  In  another  case  where  a  sub-contractor 
gave  notice,  it  was  held  that  a  mere  mistake  in  the  use  of  a 

1  Simonds  v.  Baford.  18  Ind.  17d.  «  Graves  t^.  Pierce,  63  Mo.  428. 

^  Trustees    of    CaldweU    Inst.    v.        '  8ee  §  296. 
Young,  2  Duv.  (Ky.)  682.  •  DayU  v.  Livingston,  29  Cal.  288. 

*  LasweU  v.  Presbyterian  Chttrch, 
46  Mo.  279. 
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word  in  a  claim  filed  to  secure  a  mechanics'  lien,  as  where  the 
party  should  have  stated  by  whom  he  was  '*  employed/'  and  he 
stated  by  whom  he  was  ^'  occupied,"  did  not  vitiate  the  no* 
tice,  and  the  court  will  insert  the  word  intended  to  be  used.^ 
Under  a  provision  that  ^^  any  sub-contractor,  journeyman,  or 
laborer,  who  may  be  employed  in  the  construction  or  repairing 
of  any  building,  or  in  furnishing  any  materials  for  the  same, 
may  give  to  the  owner  of  the  building  on  which  he  may  have 
worked,  notice  in  writing,  particSlarly  setting  forth  the  amount 
of  his  claim  and  the  service  rendered  for  wiiich  his  employer 
is  indebted  to  him,  and  that  he  holds  said  owner  responsible 
for  the  same,"  &o. ;  the  notice  of  a  sub-contractor  to  the  owner 
of  the  building  must  show  that  the  work  was  done  or  the 
materials  furnished  for  a  contractor  with  the  owner,  and  the 
amount  due,  but  the  items  of  work  or  material  used  need  not 
be  stated.^  So,  where  a  bill  of  particulars  is  provided  for,  but 
nothing  is  said  as  to  what  it  shall  contain,  a  bill  setting  out 
that  the  claim  is/* for  work  done  and  performed,  and  ma- 
terials furnished,  in  flagging,  &c.,  in  and  about  the  building 
described  in  the  notice  to  him,"  is  sufficient.  It  was  also 
held  that,  if  it  was  not  as  specific  or  particular  as  it  should 
have  been,  it  was  no  ground  for  setting  aside  the  proceeding 
where  the  defendant  might  under  a  statute  require  a  more 
particular  bill.^ 

§  355.  Uen  not  lost  by  Inoluding  Brroneoos  Itama.  —  In  filing 
an  account  of  particulars,  items  may  be  included  for  which  no 
lien  exists.  The  lien  is  not  thereby  usually  lost^  unless  the 
excessive  claim  has  been  made  with  a  fraudulent  intent.  A 
statute  required  that  the  certificate  should  describe  ^*  the  prem- 
ises and  the  amount  claimed  as  a  lien  thereon."  Fences  were 
included  for  which  no  lien  was  provided ;  but  the  notice  was 
held  not  to  be  invalid  if  the  claimant  honestly  supposed  he 
was  entitled  to  a  lien  therefor.^  Even  under  a  law  that  ^'  a 
just  and  true  account  of  the  amount  due  him  under  and 
by  virtue  of  said  contract"  is  to  be  filed,  and  the  account 

1  McDonald  v.  Baukas,  46  Cal.  262.        «  Bank  of  Cbarleaton  v,  CurtiM,  18 
s  Gilroan  v.  Gard,  29  Ind.  291.  Conn.  342. 

•  Brown  t;.  Wood,  2  Hilt.  (N.  Y.)  57a 
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included  the  wages  of  journeymen  employed  thereon,  and  a 
charge  for  pulling  down  an  old  building  and  digging  a  cellar 
for  the  new  one,  the  old  materials  of  which  were  to  be  used  in 
the  erection  of  the  new  one,  it  was  not  invalid,  for  the  items 
were  due,  though  not  as  stated.^  The  preceding  statute  was 
found  80  inconvenient  and  unjust  in  its  operation,  that  it  was 
amended  by  providing  that  "  no  inaccuracy  "  of  the  account 
filed  ^Mn  stating  the  amount  due  for  labor  or  materials  shall 
invalidate  the  proceeding,  unless  it  shall  appear  that  the  person 
filing  the  certificate  has  wilfully  and  knowingly  claimed  more 
than  is  his  due."  A  person  '^  wilfully  and  knowingly  claims 
more  than  is  due  "  only  when  he  claims  something  which  he 
knows  not  to  be  due  ;  not  when  he  claims  what  he  honestly, 
though  mistakenly,  believes  to  be  due  to  him.  And  it  is  not 
impossible  or  unreasonable  that  a  house-carpenter  should  hon- 
estly believe  that  a  fence  around  a  house  was  so  far  a  part  of  it 
as  to  be  included  in  his  lien  on  the  house  itself,  although  the 
law  might  limit  his  lien  more  strictly.^  So  including  in  the 
statement  a  claim  for  materials,  which  it  was  admitted  could 
not  be  supported,  and  a  claim  for  the  labor  of  journeymen, 
which  had  not  then' been  adjudged  untenable,  did  not  show 
such  a  wilful  overstatement  as  would  defeat  the  claim,  no 
suggestion  being  made  that  any  of  the  items  in  the  account 
contained  in  the  statement  filed  were  in  any  respect  false  or  un- 
justly exaggerated,  and  it  being  conceded  that  the  amount  was 
justly  due.^  Again,  where  if  it  does  not  appear  "that  the  per- 
son filing  the  certificate  has  wilfully  and  knowingly  claimed 
more  than  is  his  due,"  an  inaccuracy  in  the  statement  as  to  the 
amount  does  not  invalidate  the  proceedings.^  Inadvertently 
and  innocently  including  items  for  which  no  lien  exists  will 
not  defeat  the  lien,  especially  where  no  one  has  been  injured 
by  the  mistake  and  the  erroneous  items  are  easily  separable 
from  the  rest.^    But  where  a  non-lien  claim  was  mingled  with 

1  Whitford     v.     Newell,    2    Alien         «  Smith  v.  Norris,  120  Mass.  68. 
(Ma88.)i  4*^«  '  Allen  v.  Frumet  Mining  Ca,  73 

^  Hubbard     t* .    Brown,    8    Allen  Mo.  688 ;  Nolan  v.  Lovelock,  1  Mont. 

(Mass.),  590;  Underwood  v.  Walcott,  224;   Mason   v.    Gennaine,  Id.   263; 

8  Allen  (Mass.).  464.  Black  9.  Appolooio,  Id.  342. 

•  Parker  r.  Bell,  7  Gray  (Mass.),  429. 
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a  lien  claim,  and  there  was  no  way  to  distinguish  the  amount 
of  each,  there  was  no  lien.^ 

§  356*  Ziien  not  lost  by  olaiiniiig  too  c;r«at  a  Sum.  — The  fact 
that  a  greater  sum  is  claimed,  in  the  account  filed,  to  be  due 
than  is  really  owing,  does  not,  in  the  absence  of  statutory  re- 
quirement, vitiate  the  account  where  there  is  no  fraudulent 
misrepresentation,  —  the  greater  includes  the  less.  If  the 
account  stated  be  for  a  less  sum  than  the  amount  actually  due, 
a  stranger,  who  had  acted  upon  the  faith  of  the  statement 
made  in  the  purchase  of  the  property,  and  who  had  paid  the 
purchase-money,  except  such  less  sum,  might  in  such  case, 
object  to  paying  the  excess  over  the  sum  so  stated.*  This 
subject  with  respect  to  purchasers  and  encumbrancers  has  been 
in  some  of  the  States  regulated  by  statute.  But  in  such  cases 
the  statement  filed  with  the  clerk  is  the  limit  of  recovery 
only  with  respect  to  purchasers  and  encumbrancers  where  the 
statute  declares  that  a  failure  to  file  the  statement  shall  not 
defeat  the  lien  except  as  to  the  above  individuals.^  In  an* 
other  case  where  a  builder,  whose  lien  was  superior  to  that  of  a 
mortgagee,  brought  an  action  to  enforce  his  lien,  and  without 
any  fittudurent  purpose  included  in  his  judgment  a  claim  for 
a  small  amount  to  which  no  right  of  lien  attached,  it  was  de- 
cided that  the  error  should  not  be  allowed  to  invalidate  the 
lien,  if  the  builder  would  pay  to  the  mortgagee  the  amount 
thus  erroneously  included.*  But  where  the  law  required  "  a 
certificate  containing  a  just  and  true  account  of  the  demand 
justly  due  to  him,  after  all  just  credits  given,**  to  be  filed,  the 
omission  of  a  credit  dissolved  the  lien.  This  provision  opei^ 
ated  to  defeat  honest  claimants,  and  was  remedied  by  an  enact- 
ment providing  that  '^  no  inaccuracy  in  stating  the  amount 
due  for  labor  shall  invalidate  the  proceeding,  unless  it  appear 
that  the  certificate*  wilfully  and  knowingly  claims  more  than 
is  due."  ^    In  California  a  claim  for  too  much  money  will  not 

1  Jones  o.  Walker,  43  N.  Y.  Sope-        «  Cheshire  Pror.  Inst.  v.  Stone,  62 

rior  Ct  364.  N.  H.  366.  . 

>  Thomas  v.  Huesman,  10  Ohio  St        *  Lynch  v.  Cronan,  6  Gray  (BIas8.)f  I 

162.  68L 

*  Neilson   v,   Iowa  E.  R.  Co.,  61 
Iowa,  187. 
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invalidate  the  lien  unless  it  is  wilfully  false.^  And  according* 
ly,  if  too  large  a  sum  be  honestly  demanded,  the  lien  will 
not  be  thereby  defeated,^  as  where  the  whole  amount  claimed 
is  really  due  on  the  work,  and  such  as  a  party  may  reasona- 
bly suppose  is  covered  by  the  lien  ;  so,  when  a  claim  is  made 
for  materials  and  labor,  when  none  exists  for  the  latter.^  So, 
where  the  certificate  of  lien  shall  state  the  amount  of  the 
debt,  ^^  as  nearly  as  the  same  can  be  ascertained,"  a  mechanic's 
account  was  $1,162,  for  which  he  took  notes,  including  inter- 
est, amounting  to  $1,187,  and  this  amount,  acting  in  good  faith 
and  intending  to  comply  with  the  statute,  he  stat43d  in  his 
certificate  as  the  amount  due  him,  the  lien  was  not  invalidated 
by  the  inaccuracy.^  Again,  where  a  claim  was  filed  for 
$4,270,  when  the  amount  actually  due  was  only  $1,544,  but 
the  error  was  accounted  for  by  including  certain  notes  and 
omitting  certain  credits,  and  there  was  no  intention  to  mislead, 
it  was  held  the  lien  was  good  for  the  amount  actually  due, 
against  a  mortgagee  who  bad  taken  his  mortgage  whUe  the 
work  was  being  done,  and  before  the  certificate  of  lien  had 
been  filed/  But  under  a  similar  statute,  as  where  ^'  a  just  and 
true  account  of  the  demand  due,  after  all  just  credits  have 
been  given,*'  is  to  be  filed,  it  has  been  held  that  an  omission 
to  give  credit  for  payments  made  will  entirely  invalidate  the 
lien.  It  may  be  of  great  and  essential  moment  to  the  owner 
of  the  property,  it  was  said,  to  know  the  eicacl  amount  for 
which  it  is  encumbered.  The  mechanic  or  material-man  who 
claims  the  lien  may  omit  to  give  the  proper  credit,  as  well  for 
a  large  as  a  small  amount.  The  party  owning  the  property 
may  be  desirous  of  selling.  A  purchaser  might  be  found, 
perfectly  willing  to  buy  with  a  certain  amount  existing  against 
it  as  a  lien,  but  not  if  it  be  encumbered  greatly  in  excess  of 
that  amount.  Protracted  litigation  may  ehsue  on  an  attempt 
to  prosecute  the  lien  to  final  judgment, 'and  the  owner  be 
deprived  of  the  market  value  of  his  property  for  an  indefinite 
period,  on  account  of  the  failure  to  comply  with  the  statute  in 

1  Barber  v.  Reynolds,  44  Cal.  633.  »  Whitney  v.  Joelin,  108  Mass.  103, 

>  Busfield   V.    Wheeler,    14   Allen        *  Hopkins  v,  Forrester,  39  Conn.  361. 
(Mass.),  189.  '  Marston  v.  Kenyon,  44  Ck>im.  349. 
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giving  the  just  credits.  Where  the  statute  mentions  several 
things  to  be  stated,  tlie  court  has  no  right  to  dispense  with  one 
more  than  another.  But  if  a  statute  should  not  require  the 
credits  to  be  given,  then  an  error  or  overcharge  will  not  neces* 
sarily  defeat  the  lien.  Even  under  a  statute  as  above,  a 
mistake  in  the  price  of  labor,  or  in  the  value  charged  for 
materials,  about  which  there  might  be  a  difference  of  opin- 
ion, would  not  defeat  the  lien.^ 

§  357.  When  "a  J^t  and  True  Aooount"  is  to  be  filed. — The 
character  of  the  account  to  be  filed  with  or  incorporated  in 
the  notice  or  claim,  as  regards  the  amount  due,  must  also  be 
framed  with  special  reference  to  the  terms  of  the  law.  As 
where  it  is  required  that  the  claimants  should  give  ^^  a  written 
notice  to  the  employer  of  the  original  contractor  of  the  nature 
and  extent  of  their  claims  against  the  original  contractor  or 
his  assigns,  over  and  above  all  payments  and  offsets  for  work 
and  labor  done  or  agreed  to  be  done  or  materials  furnished," 
&c.,  it  is  imperative  that  the  notice  should  contain  a  state- 
ment that  the  amount  for  which  the  lien  is  claimed  is  due 
'^  over  and  above  all  payments  and  offsets,"  otherwise,  it  is 
fatally  defective.^  An  expression  of  ^^  payments  and  offsets  " 
is  substantially  equivalent  to  '^credits  and  offsets."^  The 
fact  that  the  claim  should  contain  ''  a  statement  of  a  just  and 
true  account  of  the  amount  due  "  does  not  render  it  necessary 
to  aver  that  the  account  therein  set  forth  is  '^  a  statement  of  a 
just  and  true  account  of  the  amount  due."  ^  So,  if  it  be  neces- 
sary to  file  a  just  and  true  account  of  the  demand  due,  after  all 
just  credits  had  been  given,"  the  term  ''account,"  as  thus  used, 
is  a  detaUed  statement  of  mutual  demands  in  the  matter  of  debit 


1  Hoffman  v,  Walton,  ^  Mo.  613.  tlie  lien-holder  should  depend  upon  the 
The  a6ove  is  at  variance  with  a  pre-  question  of  his  good  faith  in  the  state- 
Tious  decision  of  the  same  court,  which  n>ent  of  his  demand,  such  intention 
held  under  tlie  same  statute,  that  the  would  not  have  been  left  to  mere  con- 
lien  was  not  avoided  or  divested  by  struction,  but  would   have    been  ex- 
reason  of  the  sum  claimed  being  exces-  pressed  in  plain  words.     Heamann  v. 
live,  whether  the  excess  be  great  or  Porter,  36  Mo.  187. 
small,  or  whether  the  claim  be  made         ^  Davis  i;.  Livingston,  29  Cal.  283. 
with  knowledge  or  in  ignorance  of  the         *  Freston  v.  Sonora  Lodge.  89  CaL 
true  amount.    If  the  legislature  had  116. 
intended,  it  waa  said,  that  the  right  of        *  Gilbert  v.  Fowler,  116  Mass.  876. 
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and  credit  arising  out  of  a  contract,  or  some  fiduciary  relation 
between  the  parties ;  and  a  statement'  filed  under  the  above 
law,  which  does  not  show  even  the  aggregate  of  the  different 
items,  or  the  aggregate  of  the  credits  on  account  of  the  work, 
but  simply  sets  down,  in  a  round  sum,  what  the  plaintiff 
claims  as  the  balance  due  him,  is  insufficient.  When  it  is 
proposed,  it  was  said,  to  embarrass  real  estate  with  the  en- 
cumbrance of  a  lien,  it  is  no  hardship  to^equire  of  the  lienors 
a  statement  of  their  demand,  sufficiently/  precise  and  full  to 
acquaint  the  owners  and  all  parties  interested  in  its  nature 
and  extent,  with  a  specification  of  debt  and  credit.  This 
was  clearly  the  intent  of  this  law,  and  the  provision  is  whole- 
some, and  must  be  respected  and  earned  out.^  And  where  a 
statement  of  ^^  a  just  and  true  account  of  the  amount  due^ 
with  all  just  credits  given,"  shall  be  filed,  but  "  no  inaccuracy 
in  stating  the  amount  due  for  labor  shall  invalidate  the  pro- 
ceedings, unless  it  shall  appear  that  the  filing  the  certificate 
has  wilfully  and  knowingly  claimed  more  than  is  due,"  a  cer- 
tificate filed,  claiming  a  lien  for  the  entire  amount  agreed  to  be 
paid  for  the  performance  of  a  contract  to  do  certain  labor  in 
the  erection  of  a  building,  and  stating  that  the  mechanic  has 
not  completed  the  work,  by  reason  of  proceedings  in  insol- 
vency against  the  owner  of  the  land,  and  not  stating  the  pro- 
portion due  for  the  labor  actually  performed,  is  insufficient.' 
But  where  ^^an  account"  has  to  be  filed,  and  a  detailed 
statement  of  the  materials  furnished  was  filed,  with  a  state- 
ment that  they  were  furnished  in  pursuance  of  an  annexed 
written  contract,  of  the  amounts  paid,  with  dates  and  the 
amount  claimed  to  be  due,  it  was  sufficient.'  So,  where  no- 
tice of  lien  filed  by  a  sub-contractor,  stating  that  ^*  the  bill 
hereto  annexed  contains  a  correct  statement  of  the  work 
done  and  the  moneys  paid  and  the  balance  due,"  and  having 
such  bill  annexed,  fulfils  the  statutory  requirement  that  the 
notice  should  state  that  the  amount  demanded  is  one  existing 
after  deducting  all  just  credits  and  offsets.^    Again,  where 

1  McWiUiarna  v.  Allan,  46  Mo.  673 ;         ^  Atkins  v.  Little,  17  Minn.  363. 
Grayes  v.  Pierce,  53  Mo.  428.  «  Smith  v,  Baily,  8  Daly  (N.  Y.), 

3  Lewin    v.  Whittenton    Mills,  13  128. 
Gray  (Mass.),  100. 
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"  a  trae  statement  of  the  amount  due,  with  all  just  credits 
given  "  shall  be  filed  it  is  a  sufficient  compliance  if  it  give 
the  amount  due  for  which  the  lien  is  claimed,  without  stating 
the  items  making  up  such  amount.^ 

§  358.  Must  appear  that  Work  was  done  for  the  BnUding.  — 
Where  the  law  required  a  statement  that  ^^  the  materials 
were  purchased  to  be  used  in  the  construction  of  the  build- 
ing/' and  the  lien  notice  stated  that  the  claimants  were  to 
furnish  doors  for  the  house,  this  was  held  a  sufficient  compli- 
ance.^ So,  where  the  claim  must  set  forth  ^Hhe  nature  of  the 
work  or  materials,"  it  should  be  so  done  with  such  a  specifi- 
cation of  the  building  as  would  exclude  work  done  or  mate- 
rials furnished  for  anything  else.  A  claim,  therefore,  for  work 
and  labor  done  on  a  house  ^^  for  or  about  the  erection  and 
construction  of  the  said  building  and  appurtenances,''  is  not 
sufficiently  certain.  An  appurtenance  may  be  a  yard,  an  alley, 
a  cistern,  an  ice-house,  &c.,  distinct  from  the  principal  build- 
ing, and  consequently  not  within  the  purview  of  the  lien  laws. 
It  is  incumbent  on  the  material-man  or  mechanic  to  bring 
himself  within  the  statute,  and  to  show  title  affirmatively  on 
the  face  of  the  proceedings,  and  not  for  antagonistic  creditoi-s 
to  show  the  reverse.^  But  if,  in  the  claim  filed,  a  sum  be 
claimed  as  a  balance  of  '^  the  contract  price  for  the  erection 
and  construction  of  the  building  and  the  materials  furnished 
for  the  same/*  it  would  be  sufficient  to  control  the  subse- 
quent repugnant  allegation  in  printed  letters,  that  the  work, 
&c.,  was  done  *'for  and  about  the  erection  and  construction 
of  the  building  and  appurtenances."  *  So,  where  the  lien  is 
given  only  for  '*  the  erection  and  construction  of  a  building  " 
unless  with  the  written  consent  of  the  owner,  and  the  claim- 
ant added  ** alteration  and  repairing  of  and  improvement,"  it 
was  held,  where  the  facts  justified  it,  that  these  last  words 
might  be  rejected  as  surplusage.*^  Where  the  rights  of  lien  for 
construction  and  reparation  are  diflFerent  in  their  effect,  the 
claim  should  distinguish  the  amount  of  each.^    It  is  not  ne- 

1  Ricker  ».  Joy,  72  Me.  106.  ♦  Singerly  v.  Cawley.  26  Penn.  248.                            > 

«  Smith  r.  Bailey,  8  Daly  (N.  Y.),  »  Fisher  v.  Rush.  71  Penn.  40.                                   | 

128.  0  James  v.  Van  Horn,  89  N.  J.  L 

*  Barclay's  Appeal,  13  Penn.  495.  863. 
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cessary  that  the  account  for  materials  furnished  for  the  erec- 
tion of  a  house  should  contain  the  very  words  of  the  statute, 
as  furnished  ^^  for  or  about  the  erection  or  construction  of  the 
same  ;  "  any  equivalent  words  are  sufficient.^  Where  a  party 
had  a  lien  upon  the  land  and  house,  and  he  claimed  it  only 
against  the  building,  which  was  contemplated  in  some  cases 
by  statute,  it  was  held  that  the, greater  included  the  less,  and 
the  claim  was  good.*  In  an  action  to  enforce  a  laborer's  lien, 
the  complaint  should  disclose  the  property  and  the  nature  of 
the  estate  held  by  the  defendant,  and  upon  which  the  lien  is 
claimed.® 

§  859.  Time  when  Work  was  done.  —  Where  the  claim  must 
state  ^^the  time  when  the  materials  were  furnished  or  the 
work  was  done,"  this  requirement  must  be  complied  with, 
otherwise  the  claim  will  be  defective.  It  is  essential  to  the 
owner  of  the  building,  the  purchaser,  and  other  lien  creditors, 
to  enable  tiiem  to  trace  out  the  truth  of  the  claim  and  guard 
against  error  or  imposition.*  The  precise  day,  however,  when 
the  work  was  done  or  the  materials  furnished  need  not  be 
stated  in  the  claim,  but  there  must  be  stated  upon  its  face,  or 
by  reference  to  some  accompanying  paper,  a  date  or  dates 
which  will  show  that  the  work  was  done  or  the  materials  fur- 
nished within  the  period  allowed,  and  evidence  must  be  given 
on  the  trial  establishing  this  fact.  Where  the  work  was  done 
or  the  materials  furnished  under  an  entire  contract,  the  differ- 
ent times  when  the  work  was  performed  or  the  materials  de- 
livered need  not  be  stated.  One  date  is  sufficient;  and  the 
claim  will  be  good  if  the  evidence  proves  that  the  completion 
of  the  contract  was  within  the  statutory  limitation  from  the 
time  when  the  claim  was  filed,  although  the  day  stated  in  the 
claim  as  the  time  of  the  consummation  of  the  conti-act  may 
not  correspond  precisely  with  the  one  established  by  the  evi- 
dence.^   In  another  case,  however,  in  the  same  State,  the  bill 

* 

of  particulars  stated  that  the  work  or  materials  were  done  or 
furnished  on  one  day  of  the  month,  it  was  held  to  be  fatal 

1  Kelly  V.  Brown,  20  Penn.  446.  *  Witroan  v,  V^alker,  9  WattB  &  8. 

9  Gaskill  V.  Davis.  63  Ga.  645.  183. 

«  Dano  17.  M.  0.  &  R.  R.  R.  Co.,  27         »  Fourth  Baptiat  Church  of  Phila- 

Ark.  664.  delphia  v.  Trout,  28  Penn.  153. 
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to  recovery  if  the  testimony  showed  that  the  work  was  per- 
formed or  the  materials  furnished  at  another  day  of  the  month.^ 
On  appeal,  the  court  said  that  where  a  jury  find  certain  items  of 
materials  for  a  building  were  furnished  under  one  entire  con- 
tract, the  lower  court  may  permit  the  plaintiff  to  deduct  from 
the  verdict  the  amount  of  certain  items  whose  dates  in  the 
claim  do  not  correspond  with  their  dates  in  his  books  of  orig- 
inal entries.*  If  the  times  when  the  work  was  done  or  mate- 
rials furnished  can  be  deduced  from  the  claim  and  bill  of 
particulars  as  filed,  looking  at  them  together,  it  is  suffi- 
cient,^ But,  in  another  State  where  the  law  required  the 
time  when  the  work  is  done  or  materials  furnished  to  be 
stated  in  the  lien,  but  by  accident  or  mistake,  and  without 
fraud,  the  dat^  was  erroneously  entered  and  the  proof  es- 
tablished the  doing  of  the  work  .or  the  actual  delivery  of 
the  materials  which  are  charged,  and  supplies  the  correct 
date,  which  is  within  the  time  allowing  the  lien  to  be  filed,  it 
was  held  the  error  cannot  be  availed  of  to  defeat  recovery.* 

§  360.  Certainty  as  to  Time.  —  Certainty  to  a  common  in- 
tent is  all  that  is  required  in  stating  a  mechanics'  claim,  and 
where  the  law  requires  "  the  time  when  the  work  was  done," 
to  be  set  forth,  a  claim  which  states  ^'  that  the  work  and  labor 
was  done  between  the  16th  April,  1841,  and  29th  August, 
1841,"  is  sufficient ;  for  although  it  does  not  specifically  state 
the  days  on  which  the  work  was  done,  nor  the  time  when 
completed,  yet,  according  to  a  fair  and  reasonable  interpreta- 
tion of  these  words,  they  may  mean  the  work  was  begun  on 
the  16th  April,  1841,  and  completed  on  the  29th  August, 
1841.^  So,  a  claim  *^for  painting  done  in  and  about  the  erec- 
tion of  said  building,  and  the  necessary  materials  provided 
therefor,  from  1st  April,  1842,  to  Ist  October,  1842,  and  within 
six  months  last  past,"  is  sufficient.^  So  a  claim  stating  the 
amount  for  stone-work  done  and  furnished  ^^  within  the  six 
months  last  past,  between  Ist  June,  1848,  and  1st  April,  1849, 

1  Milligan  v.  HiU,  4  Phila.  62.  «  Driesbach  v.  EeUer,  2  Peon.  77. 

>  Hill  v.  MilUgan,  8S  Penn.  237.  «  Richabaugh  v.  Dugan,  7   Penn. 

>  Boche  0.  YoQQg,  12  Phila.  216.  891 
*  lYoMch  o.  Shryock,  65  Md.  830. 
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is  sufficiently  definite  as  to  time.^  But  in  another  jurisdiction, 
where  the  law  required  a  bill  of  particulars  to  be  filed,  ^^  ex- 
hibiting, &c.,  the  times  when  the  same  was  performed,"  a 
statement  that  it  was  between  two  given  dates  was  deemed 
insufficient.^ 

§  861.  One  Date.  —  If  there  be  but  one  date  in  the  bill,  the 
materials  are  presumed  to  have  been  furnished  on  that  day, 
unless  the  contrary  appears.^  An  item  of  claim  was  set  forth 
thus:  ''June  80,  1847.  To  buUding  18  perches  at  $150, 
$1,950,"  —  the  date  was  presumed  to  be  the  time  when  the 
work  was  completed  and  the  quantity  ascertained.^  So  a 
claim  filed  ''for  16,886  bricks  furnished  within  six  months 
last  past,"  annexing  a  bill  of  particulars  with  a  single  date  as 
the  last  delivery  is  sufficient.^  Where  there  is  but  one  article, 
as  a  chandelier  or  heater,  and  an  entry  on  the  day  the  last 
work  is  done,  though  the  article  required  time  for  its  comple- 
tioi^  this  date  is  sufficient.^  But  if  the  year  in  which  the 
materials  were  sold  and  delivered  be  entirely  omitted,  it  has 
been  held  there  can  be  no  recovery  upon  the  lien.*^  Qr, 
where  the  claim  stated  no  time  at  which  the  work  was  done, 
and  where  the  items  charged  in  the  annexed  bill  had  no  date 
but  that  of  the  days  of  the  month,  the  year  being  omitted.  A 
date  at  the  head  of  the  bill  of  particulars  of  September,  1856, 
was  considered  as  not  remedying  the  defect,  as  that  had  to  be 
taken  as  the  date  of  the  bill.^  Though,  in  a  more  recent  case, 
a  bill  of  particulars  which  had  June  9  written  opposite  the 
items,  with  the  year  omitted,  was  held  valid,  where  the  claim 
referred  to  it,  stating  that  the  items  were  furnished  within  six 
months  past.^  So,  where  it  had  to  be  averred  "  the  time  when 
the  materials  were  furnished,  or  that  they  were  furnished 
within  six  months  last  past,"  and  a  bill  of  particulars  was 
made  a  part  of  the  claim,  consisting  of  forty-six  items,  com- 
mencing with  "  January  17th,  1876,"  and  continuing  regularly 
in  chronological  order,  the  last  item  being  under  date  "  Octo- 

1  Bayer  v.  Reeside,  14  Penn.  167.  »  Cahoun  p.  Mahon,  14  Penn.  66. 

2  Associates  of  Jersey  v,  Davison,  6         •  Young  r.  Elliott,  2  Phila.  862. 
Dntch.  (N.  J.)  416.  7  Rehrer  v.  Zeifrler,  8  Watts  &  S.  26a 

»  Knabb's  Appeal,  10  Penn.  186.  8  Reneker  v.  Hill,  3  Phila.  110. 

«  Donahoo  r.  ScoU,  12  Penn.  46.  *  McClintock  v.  Bnsb,  63  Penn.  208. 
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ber  27th/'  without  specifying  the  year,  it  was  held  sufficient^ 
But  the  designation  of  the  time  When  merely  the  last  item  of 
work  was  done  is  not  aiifficient.^  An  impossible  date  in  a  bill 
of  particulars,  which  was  apparent  on  its  face,  was  also  con- 
sidered as  no  bar  to  a  recovery^  on  proof  to  the  jury  of  the 
real  date  of  furnishing  the  materials,  •—  it  was  susceptible  of 
coirection.^  Where  the  statement  of  lien  filed  with  the  clerk 
was  that  the  contract  was  made  *'  on  or  about  the  30th  June^ 
1869,'*  such  statement,  where  no  one  has  been  misled  by  it, 
will  not  preyent  the  party  from  showing  the  contract  was  in 
fact  made  about  the  22d  of  said  June.^ 

§  862.  ITlien  stated  to  be  wttbln  acatstoiy  Xdmitation.  — 
Where  the  claim  avers  that  the  work  was  done  within  the 
period  allowed  for  filing  the  lien,  the  claim  is  valid,  though 
the  bill  of  particulars  does  not  show  this  fact  affirmatively. 
It  may  be  made  to  appear  by  evidence  that  the  work  was 
done  within  the  specified  time,  which  is  a  question  of  fact  for 
the  jury.^  A  lien  claim,  dated  the  1st  and  filed  on  the  8d 
of  November,  1854,  alleging  that  the  work  was  done  and  the 
materials  furnished  ^*  within  twelve  months  last  past,"  and 
the  work  when  completed  was  delivered  by  the  contractor  to 
the  owner  ^*  on  the  21st  day  of  September  last,"  sufficiently 
shows  that  the  lien  was  filed  within  six  months  after  the  com- 
pletion of  the  work.^  But  where  the  statute  requires  ^*  the 
time  to  be  inserted  of  the  furnishing  of  materials,"  a  statement 
that  it  was  '*  filed  within  six  months,  according  to  the  act  of 
assembly,"  is  too  loose.  A  lumber-merchant  under  such  cir- 
cumstances ought  to  be  able  to  give  day  and  date  for  every 
item ;  and  even  a  mechanic  ought  to  be  able  to  state  the  com- 
mencement and  completion  of  his  job  with  convenient  cer- 
tainty ;  and  where  this  can  be  done,  it  ought  to  be  exacted,  as 
it  is  a  potent  guard  against  imposition  J 

§  862  a.  AUegaUoii  ai  to  Oonpletlon  of  Work.  —  Where 
^Maborers'  liens  shall  arise  upon  completion  of  their  con- 

1  Scliott  V.  Gerhab,  03  Peini.  846.  *  McCay'a  Appeal,  87  Penn.  125; 

3  Lynch  v.  FeiRle,  11  Fhila.  247.  EUice  r.  Paul,  2  PhiU.  102. 
•  flUlary  r.  Pollock,    13   Penn.  •  Baker  v.  Winter,  16  Af d.  1. 

186.  f  Lehman  v.  Thomaa,  5  Watts  &  S. 

«  BiitcheU  v.  Penfleld,  8  Kan.  186.  262 ;  Faulkner  v.  Beilly,  1  Phila.  284. 
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tract  of  labor/'  an  affidavit  to  foreclose  a  laborers'  lien 
must  sbow  affirmatively  that  the  contract  of  labor  has  been 
completed.^  A  notice  of  lien,  after  setting  forth  the  terms  of 
the  contract,  that  '*  the  materials  were  to  be  paid  for  in  cash 
as  delivered,*'  states  that  ^^all  the  work  and  materials  for 
which  said  claim  is  made,  has  been  done,"  and  that  the  claim 
is  ^^  for  work,  labor,  and  materials,  done,  performed,  and  fur- 
nished," fulfils  the  statutory  requirement  that  the  notice 
should  state  whether  all  the  work  or  materials  for  which  the 
claim  is  n^ade  has  been  actually  performed,  and  if  not,  how 
much  of  it.^ 

§  363.  BiUs  of  Partioiilani  and  Bpeoifloationfl.  —  As  to  how 
far  it  is  necessary  to  refer  to  or  file  the  contract  and  specifica- 
tions under  which  the  work  was  done,  it  was  held,  under  a 
law,  '*  when  any  building  shall  be  erected  in  whole  or  in  part 
by  contract  in  writing  ...  it  shall  be  liable,  provided  such 
contract  or  a  duplicate  thereof  be  filed  in  the  office  of  the 
clerk  of  the  county,"  &c.,  th^t  one  design  of  requiring  the  con- 
tract to  be  filed  must  have  been  to  apprise  all  mechanics  and 
material-men  to  what  extent  the  building  was  exempt  from 
liens,  and  how  far  they  must  look  to  the  responsibility  of  the 
builder  alone  for  their  remuneration.  If  the  contract  simply 
state  that  the  builder  is  to  do  such  part  of  the  work  and  to 
furnish  such  portion  of  the  materials  as  are  contained  in  the 
specifications,  it  is  obvious  that  the  contract,  independent  of 
the  specifications,  faUs  to  furnish  the  very  information  con- 
templated by  the  statute.  In  such  case  the  specifications 
become  an  essential  part  of  the  contract,  not  only  as  bcr 
tween  the  owner  and  builder,  but  also  as  between  the  owner 
and  the  mechanics  and  material-men  who  may  have  liens 
upon  the  building.  A  contract  may,  perhaps,  be  so  drawn  that 
the  specifications  shall  form  no  necessary  part  of  the  contract 
within  the  purview  of  the  act,  in  which  case  they  need  not 
be  filed.^  As  where  the  contract  provides  that  all  the  labor 
and  materials  are  to  be  furnished  by  the  builder,  then  the 

1  McDonald  v.  Night,  68  Ga.  161 ;        *  Ayrea  v.  Revere,  1  Dutch.  (N.  J.) 
61  Ga.  211.  474. 

*  Smith  V.  Bailjr,  8  Dalj  (N.  T.), 
128. 
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contract  alone  will  give  all  the  notice  required  by  the  statute, 
and  that  alone  is  sufBcient  to  be  filed.^  The  necessity  of  refer- 
ence to  specifications  is  not  increased  by  reason  of  an  agree- 
ment to  put  in  extra  work,  when  it  is  in  the  contract  and  not 
in  the  specifications.^  Where,  too,  the  lien  is  wholly  inde- 
pendent of  any  special  contract  for  the  performance  of  the 
work,  any  reference  to  a  special  contract  in  the  claim  is  un- 
necessary.^ All  that  is  necessary  in  any  case  to  fix  the  lien 
is  a  substantial  compliance  with  the  statute.  Thus,  where 
the  only  notice  required  was  the  filing  of  the  contract 
when  written,  or  a  bill  of  particulars  when  verbal,  —  perfor- 
mance of  these  acts  will  secure  the  mechanic  his  lien.^  The 
burden  of  showing  performance  of  these  acts  is  on  the  party 
seeking  to  enforce  the  lien.*  But  if.  the  law  provide  that 
"  where  a  claim  or  lien  is  filed  by  a  contractor,  nothing  more 
shall  be  necessary  than  to  state  in  general  terms  the  nature 
and  character  of  such  contract,  and  the  amount  due  under 
the  same,"  a  lien,  as  filed,  stated  the  claim  to  be  *^  for  doing 
all  the  work  and  for  furnishing  all  the  materials  done  and 
used  in  and  about  the  erection  and  construction  of  said  tene- 
ments," is  not  a  sufficient  compliance  with  the  requirement, 
because  the  claim  does  not  state  the  '^  nature  and  character  " 
of  any  contract,  either  **  in  general  terms,'*  or  any  other .^  • 
§  364.  Bstoppel  by  Notioe.  —  A  party  is  not  concluded  by 
everything  he  may  have  said  or  done,  even  under  oath.  The 
doctrine  of  estoppel  is  confined  within  just  and  rational  lim- 
its, and  a  party  is  not  estopped  unless  he  has  gained  some 
benefit  or  advantage  by  the  act  which  is  relied  upon  as  an 
estoppel,  or,  unless,  by  that  act,  the  party  claiming  the  bene- 
fit of  the  estoppel  was  induced  to  alter  his  condition.  There- 
fore, where  a  plaintiff  filed  notice  of  an  ineffectual  mechanics* 
lien,  wherein  he  swore  that  the  contract  was  made  with  the 
contractor,  in  an  action  against  the  owner  be  is  not  estopped 
from  showing  that  such  contract  was  in  reality  made  with 

1  Babbitt 9.  Condon, 8 Batch.  (N.J.)         «  Fergoion  v,  Ashbell,  bS  Tex.  245. 
164.  i  Lee  o.  Phelps,  64  Tex.  867 ;  Lee 

*  Bndd  V.  Lack7,4  Dutch.  (N.  J.)    v.  O'Brien,  Id.  685. 

484.  •  Baker  v.  Winter,  15  Md.  1. 

*  O'Brien  v,  Logan,  0  Penn.  St.  97. 
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the  defendant  as  owner.^  As  between  the  meobanic  and 
owner,  the  former  is  not  precluded  by  an  account  rendered, 
but  not  aflsented  to  by  the  latter,  from  claiming  and  recover- 
ing  a  larger  sum.^ 

§  365.  By  whom  to  be  mign^d,  —  A  claim  or  notiee  signed 
with  the  name  of  the  claimant  by  his  attorney,  as  **"  A.  B,,  by 
C.  D.,  his  attorney,"  is  sufficient.^  So,  a  claim  required  to 
be  signed  by  a  party  or  his  agent,  is  good  if  signed  by  attor- 
neys, when  done  with  the  party's  authority.^  And  although 
a  claim  ^'  most  be  signed  "  by  the  mechanic,  it  is  sufficient  if 
he  sign  his  name  to  the  yerification.^  Yet  it  was  held  in  an- 
other case,  where  a  statute  required  that  the  account  ^^  must 
be  sworn  to  by  the  person  claiming  the  lien,  or  some  one  in 
his  behalf,"  the  subscribing  the  affidarit  to  the  account  is 
not  the  subscribing  of  the  account  contemplated  by  the  stat- 
ute ;  the  account  itself  must  be  subscribed.^  Where  there  is 
nothing  in  the  law  expressly  requiring  a  notice  to  be  signed, 
and  a  mechanics*  lien,  filed  by  joint  contractors^  first  gave  the 
several  names  of  the  lienors,  and  afterwards  referred  to  them 
as  *^  the  said  A.  &  Co.,'*  but  did  not  allege  that  the  lienors 
composed  the  firm  name  of  A.  &  Co.,  and  the  paper  was 
signed  by  the  firm  name ;  this,  although  inartificial,  answered 
the  purposes  of  the  statute,  and  no  one  could  be  mistaken  as 
to  the  claim  or  the  parties  asserting  itJ  A  notice  claiming 
right  of  lien  for  a  firm,  and  signed  by  one  of  them,  is  sufficient.^ 
The  omission  of  a  corporation  named  Mississippi  Planing  Mill 
Company  of  St.  Louis,  to  sign  the  words  ^^  St.  Louis  "  to  the 
notice  to  owner,  the  corporation  being  rightly  described  in 
the  body  of  the  notice,  is  not  fatal,  as  the  owners  could  not  be 
misled  thereby.  So,  where  the  account  filed  with  the  clerk 
omitted  the  same  words,  but  the  affidavit  used  the  full  name, 
it  was  held  good,  for  the  same  reason.®    But  a  notice  not 

'  Smith  V.  Ferris,  1  Daly  (N.  Y.),  Stouts'  Adm'r  v.  Golden,  9  W.  V». 

18.  281 

«  Stryker  v.  CassSdy,  76  N.  Y.  60.  7  Miller  v.  Faulk.  47  Mo.  262. 

*  Donahoo  o.  Scott,  12  Fenn.  St.  4&  ^  White  r.  Dumpke,  46  Wie.  464;. 

«  Treuflch  v,  Shryock,  61  Md.  16a  Smith  v,  Johnson,  2  MacArthur  (D.  C.)» 

ft  Hicks  V.  Murray,  48  Cal.  616.  481. 

«  Mayer  v.  Boflbers,  8  W.  ▼«.  884;  >  Miss.  Planing  Mill  v.  Presb.  Cb., 

64  Mo.  620. 
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signed,  nor  purporting  from  whom  it  came,  nor  who  held  the 
claim,  is  not  sufficient.  These  essential  requisites  cannot 
be  supplied  by  evidence  of  verbal  information  to  the  same 
effect  If  this  could  be  done  in  reference  to  one  particular, 
it  could  be  done  as  to  all,  and  the  whole  would  be  reduced 
to  a  merely  verbal  notice.^  So,  if  a  sub-contractor  or  mate- 
rial-man serves  several  notices  claiming  a  lien  for  the  same 
account,  they  cannot  be  used  conjointly  for  the  purpose  of 
determining  the  sufficiency  of  notice  to  hold  a  lien.  Each 
must  stand  on  its  own  merits  and  be  perfect  in  itself,  and  the 
lien  will  not  exist  unless  some  one  of  the  notices  is  sufficient 
in  itself.' 

§  366.  Vedfioatlon.  —  Where  a  statute  declares  that  the 
notice  to  create  a  lien  *^  shall  be  verified  '*  before  filing,  it  is 
essential  to  the  creation  of  the  lien  that  it  should  be  sworn 
to  in  the  manner  prescribed.  The  want  of  verification,  or  of 
a  sufficient  verification,  is  a  defect  which  goes  to  the  whole 
claim,  and  cannot  be  amended.*  As  a  rule,  this  only  applies 
to  proceedings  sulwequent  to  the  statute,  for  a  subsequent 
amendatory  law,  requiring  the  verification  of  a  notice  of  lien, 
does  not,  unless  expressly  stated,  require  proceedings  insti- 
tuted prior  to  the  passage  of  the  act  to  be  verified.*  What 
constitutes  a  sufficient  verification  of  the  notice  or  claim  has 
been  several  times  decided.  Thus,  the  signature  of  a  claim- 
ant, appended  to  his  statement,  and  the  certificate  of  the 
clerk  of  the  court  that  he  made  oath  to  the  accompanying 
affidavit,  is  a  substantial  compliance  with  a  statute  which  de- 
mands that  the  "  statement  shall  be  verified  by  oath,"  although 
the  claimant  fail  to  sign  the  affidavit,  as  the  statute  only  re- 
quired that  the  statement  shall  be  verified  by  oath  *  So  an 
account  made  out  against  a  contractor  and  verified  by  the 
claimant's  oath  is  an  attested  account.*  Where  the  *'  claim 
must  be  verified  "  and  recorded  with  the  county  recoi'der,  it 

1  Schuleiibtirg  v,  Bmcoid,  88  Mo.  *  Folej  o.  Goagh,  4  B.  D.  Smith, 
188.  724. 

s  DaTfo  V,  LlTingston,  29  Cal.  288.  *  Luwell  v.  Preibyterian  Ch.,  46 

*  Hallagan    v,    Herbert,  2    Dal/    Mo.  279. 
|N.  T.),  2^.  <  Donaldson  v.   Wood,  22  Wend. 
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was  held  that  the  recorder  might  administer  the  oath.^  The 
words,  ^^  any  person  entitled  to  a  lien  under  this  act "  may 
make  the  affidarit,  will  not  be  construed  to  preclude  an  agent 
of  the  party  entitled  to  the  lien  from  making  the  oath  to  the 
account  of  items  of  materials.^  Where  the  statute  simply 
requires  the  filing  of  a  statement  ^^  verified  by  affidavit/'  a 
verification  by  an  agent  is  sufficient.' 

§  866  a,  Fonn  of  Veriiloation.  —  The  allegations  of  the  veri- 
fication depend  upon  the  requirements  of  the-  lien  law.  If 
any  special  form  is  prescribed,  it  must  be  followed.  If  none, 
then  the  verification  should  be  in  substance  what  is  usual  in 
other  legal  proceedings.  A  law  provided  that  the  bill  of 
particulars  should  be  sworn  to,  and  the  claim,  which  was 
sworn  to,  was  very  full,  and  referred  to  the  bill  of  particulars 
as  correct,  which  was  annexed,  this  was  considered  a  sub- 
stantial compliance.^  An  oath  that  the  plaintiff  in  his  belief 
had  a  lien  for  the  amount  of  his.  claim,  is  sufficient  where  the 
statute  requires  an  oath  of  his  belief  that  he  has  a  lien  for 
the  whole  or  a  part  thereof.^  Where  the  bQl  of  particulars 
may  be  *^  verified  by  the  oath  of  the  claimant  or  his  attorney, 
to  the  effect  that  the  same  is  true,''  the  fact  that  the  attorney 
may  make  it  shows  that  it  is  not  necessary  to  requira  a  veri- 
fication in  the  form  of  a  positive  allegation  that  the  bill  was 
true.  It  is  sufficient  that  it  be  sworn  by  the  claimant  to  be 
^*  in  all  respects  true  to  the  best  of  his  knowledge  and  belief."  ^ 
But  where  the  law.  requires  the  notice  shall  be  verified  in 
the  same  manner  as  a  pleading,  an  affidavit  that  the  state- 
ment of  the  balance  is  due  is  not  a  verification  of  all  the  facts 
stated  in  the  notice,  and  is  not  sufficient.  Such  a  defect  in- 
validates the  whole  claim.  It  is  not  obligatory  on  the  defend- 
ant to  avail  himself  of  the  objection  sooner  than  at  the  trialJ 
Where  the  affidavit  of  the  agent  of  the  plaintiff  stated  that 
the  amount  was  ^^ owing  him,"  and  that  ^^he  claims"  the 

1  Arrington  r.  Wittenberg,  12  Nev.         »  Dyer  r.  Bnckett,  61  Me.  587. 
101.  <  Grey  v,  Vorhis,  15  N.  Y.  Sapreme 

s  Williams    v.    Webb,    2    Disnej  Ct.  612. 
(Ohio).  430.  7  ConUin  o.  Wood,  3  £.  D.  Smith, 

*  Delahaj  v,  Goldie,  17  Kan.  2S4.  662. 

«  Whitenack  v.  Noe,  8  Stockt  Ch, 
(N.  J.)  821. 
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lien,  it  was  held  that  by  fair  construction  of  language,  the 
affidavit  supported  plaintiff's  claim  for  lien.^  But  in  another 
case  it  was  held  that  where  an  agent  makes  the  affidavit  to  a 
claim  for  lien,  the  facts  should  be  sworn  to  positively ;  merely 
stating  that  they  are  true  ^'  according  to  the  best  of  his  (the 
agent's)  knowledge  and  belief,''  is  not  sufficient.  The  affi* 
davit  might  be  amended  by  a  new  affidavit  within  the  time 
aUowed  by  law  for  filing  the  original  claim.^ 

§  867.  Filing.  —  After  the  notice  or  claim  of  lien  is  pre* 
pared,  it  must  be  either  filed  in  the  proper  office  or  served 
upon  the  party  to  be  held  responsible,  as*the  law  may  direct.' 
As  to  such  matters,  statutes  of  this  character  are  strictly  con- 
strued, and,  consequently,  notices  filed  in  the  wrong  office 
cannot  support  a  lien.  Thus,  where  notices  of  lien  had  to  be 
filed  with  the  town  clerk,  under  a  law  which  was  in  existence 
at  the  making  of  the  contract,  but  subsequently  a  law  was 
passed  amending  the  prior  one  and  requiring  the  notice  to  be 
filed  in  the  office  of  the  county  clerk,  notices  must  be  filed  in 
accordance  with  the  amendment  after  the  date  of  its  passage.^ 
Where  a  notice  was  to  be  filed,  when  a  party  made  his  con- 
tract and  began  to  furnish  materials,  in  a  certain  public  office, 
but,  before  the  time  for  filing  had  expired,  the  first  law  was 
repealed,  and  another  place  was  provided  for  filing,  it  was 
held  that  if  the  notice  was  ffled  in  conformity  to  the  law  ex- 
isting when  it  was  filed,  it  was  correct.^  Again,  if  a  notid^ 
must  be  served  on  a  **  town  clerk  of  the  town  where  the  prop- 
ei*ty  is  situated,"  and  there  is  no  town  clerk,  although  served 
on  the  county  clerk,  it  will  not  suffice.^  Where  a  notice 
was  filed  in  the  office  of  a  town  clerk,  instead  of  the  office  of 
the  clerk  of  the  county,  in  which  latter  place  the  law  speci- 
fied, the  notice  was  held  ineffectual,  and  no  lien  was  ac- 
quired.7  But  the  filing  by  a  clerk  in  the  store  of  the  town 
clerk,  in  charge,  of  the  town  clerk's  office,  in  the  absence  of 

^  Lamb  v.  Hanoeman,  40  Iowa,  41.  <  Chadbourn  v,  WOliamf,  71  N.  C. 

*  Donnan  9.  Croaier,  14  Kan.  227.  448. 

*  Walker  v.  Hansa  Hijo,  1  Cal.  183.  «  Rafter  v.  SuUiTan,  18  Abb.  Pr. 
«  Moore  v.  Manaert,  6  Lana.  (N.  T.)  (N.  T.)  262. 

178.  7  Wbipple  v.  Ghristian,  80  N.  T. 

628. 
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thftt  officer,  waft  held  to  he  euffioient.^  A  notica  delivered  to 
the  clerk  at  his  house,  within  the  time  allowed,  and  the  clerk 
noted  thereon  the  time  it  was  received,  although  the  latter 
did  not  take  it  to  his  office  and  record  it  until  after  the  thirty 
days  had  expired,  cannot  be  impeached  for  the  above  facta 
alone,^  Where  persons  claiming  liens  had  to  give  written  no- 
tice to  the  owner  within  sixty  days  after  the  commencement  of 
the  furnishing  materials,  and  to  file  a  certificate  within  sixty 
days  after  its  completion,  it  was  held,  where  the  delivery  was 
complete  within  the  sixty  days,  the  notice  to  the  owner  and 
certificate  filed  with  the  clerk  could  be  made  at  the  same  time, 
and  it  made  no  difference  that  the  certificate  was  filed  before 
the  notice  was  given.* 

§  867  a.  8«rvioa  of  Not&ott.  —  When  the  notice  is  to  be 
served  on  a  party  personally,  instead  of  filed  for  record,  the 
claimant  must  be  careful  to  comply  with  the  requirement  of 
the  statute.  The  statute  itself  being  in  derogation  of  the 
common  law,  those  churning  its  benefits  must  bring  themselves 
within  its  provisions.  Thus,  where  the  statute  provides  for 
the  service  of  a  written  notice,  it  means  actual,  personal  ser*- 
vioe.  One  sent  by  mail  is  insufficient.^  So,  where  '^  no  lien 
shall  be  binding  upon  the  owner  until  he  shall  have  beeu 
notified  of  the  filing  of  such  lien  with  the  register  of  deeds/* 
a  feulure  to  prove  that  this  proviso  has  been  complied  with  m 
Ihtal.^  Where  a  law  required  ^^  the  plaintiff  shall  cause  a 
notice  to  be  published  at  least  once  a  week  for  three  consec^ 
utive  weeks  in  some  newspaper,"  a  notice  to  claimants  pub- 
lished three  times  in  three  successive  weeks  in  a  weekly 
newspaper^  although  less  than  twenty-one  days  intervened 
between  the  date  of  the  first  publication  and  the  time  other 
lien  claimants  were  therein  notified  to  appear,  was  held  a 
sufficient  compliance  with  the  statute.^  The  general  princi- 
ple that  notice  to  an  agent  in  relation  to  the  subject-matter 
embraced  within  his  agency  is  equivalent  to  notice  to  the 

1  Dodge  ».  Potter,  18  Barb.  (N.  T.)  *  Carnej  ».  TnRj,  74  m.  875. 

198.  *  Roberts  v.  Miller,  88  Mieh.  SOa 

s  Wood  V.  Simons,  110  Mess.  116.  <  Decker  v.  Myles,  4  Col.  688. 

*  Shattuck  V.  Beardsley,  46  Conn. 
886. 
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principal  is  applicable  to  this  lien  s  accordingly,  where  notice 
is  to  be  given  in  writing  ^^  to  the  owner  or  agent/'  and  a 
husband  is  the  agent  of  his  wife,  a  notice  to  the  former  is  a 
compliance  with  the  statute.^  Notice  by  a  sub-contractor, 
where  the  owner  is  a  corporation,  may  be  served  on  the 
agent  or  officer  of  the  corporation  who  is  duly  authorized  to 
cuter  into  the  contract  imder  which  the  job  is  done,^  Occa* 
sionally  difficulty  arises  from  a  change  of  ownership  during 
the  progress  of  the  building,  as  to  who  is  the  party  in  fact 
described  by  statute.  Thus,  under  a  clause  which  directed 
notice  to  be  given  **  to  the  owner  of  the  land,"  notwithstand- 
ing he  subsequently  mortgaged  the  estate,  he  is  to  be  consid- 
ered as  owner,  if  he  be  aUowed  to  remain  in  possession  by  the 
mortgagee.^  Again,  where  the  provision  was  that  the  sub- 
contractor or  material-man  should  give  notice  to  the  owner 
of  his  claim,  and  the  lien  attached  at  the  time  of  performing 
the  work  or  furnishing  the  materials,  the  owner,  at  the  time 
the  lien  attached,  was  considered  as  the  person  to  whom  the 
notice  should  be  given.* 

§  868.  Recording.^  —  As  to  recording  of  the  notice,  the  par- 
ticular statute  must  again  be  consulted  and  complied  with. 
Thus,  where  "  the  recorder  shall  record  the  notice,  when  pre- 
sented, in  a  book  to  be  kept  for  tliat  purpose,"  if  the  notice 
be  recorded  in  the  '^  mortgage  record,"  it  is  a  nullity.^  The 
courts  will  not,  however,  impose  requirements  not  made* 
necessary  by  express  law.  An  act  required  the  prothonotary 
to  keep  a  docket,  *^  in  which  he  shall  cause  to  be  entered  and 
recorded  all  descriptions  or  designations  of  lots,  and  all  claims 
that  may  be  filed,  together  with  the  day  of  filing  the  same  " 
and  he  recorded  the  whole  statement  except  the  bill  of  partic- 
ulare  attached,  in  the  proper  docket,  with  the  entry  "  see  bill 
of  particulars  filed,"  and  this  was  considered  sufficient.'^  It  has 
been  held  that  a  mistake  of  the  officer  in  recording  the  name 
of  owner  will  not  prejudice  the  lien.*    Failure  of  the  clerk 

1  Jarden  o.  Pnmphrey,  86  Md.  861.  *  See  secUona  268,  297,  886. 

*  Duon  V,  Rankin,  27  Ohio,  182.  <  Fallcner  v,  Colshear,  89  Ind.  201. 

'  Howard    v.   Robinion,   6   Cosh.        ^  Sunbury  v.  Wilvert,  1  Leg.  Gas. 
(MaM.)  119.  (Penn.)  481. 

*  Kohleman  V.  Scbvler,  85  Mo.  142.         *  GetcheU  v.  Moran,  124  Biaat.  404. 
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of  a  court  to  forward  to  the  Secretary  of  State  a  copy  of  an 
account  filed  for  a  mechanics'  lieu  against  a  railroad,  as  re- 
quired by  a  statute,  will  not  defeat  the  lien.^  So,  where  a 
law  provides  that  any  party  doing  work,  &c.,  "may  give  to 
the  owner  .  .  .  notice  in  writing,  particularly  setting  forth 
the  amount  of  his  claim  •  .  .  and  that  he  holds  said  owner 
responsible  for  the  same/'  &c.,  this  notice  need  not  be  re- 
corded.^ 


^  St  LoaU  Bridge  Co.  v.  Mempliis 
R.  R.,  72  Mo.  664. 


*  Oilman  v.  Card,  29  Ind.  291. 
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CHAPTER  XXXI. 


JOINT   AND  SEVEBAL  CLAIMS. 


§  869.  Joint  Claim  against  Beveral  Contlgaoiui  Honaea  under 
one  Contract  —  Frequently  a  number  of  buildings  are  erected 
by  the  same  contractor  under  .varying  circumstances  of  con- 
tract, ownership,  and  proximity ;  and  it  is  important  to  the 
practitioner  to  determine  correctly  whether  the  claim  for 
labor  and  materials  which  have  entered  into  them  should  be 
against  them  all  jointly,  or  against  each  building  separately 
for  that  which  has  been  expended  alone  upon  its  erection. 
It  seems  clear  from  the  cases,  in  the  absence  of  special  statu- 
tory provision,  that  one  claim  of  lien  may  be  filed  against  any 
number  of  several  houses  erected  together  as  an  entire  work, 
at  one  time  under  one  contract,  and  belonging  to  one  indi- 
vidual or  class  of  individuals.  Not  to  allow  such  a  course 
would  have  the  effect  in  many  cases  to  defeat  all  lien,  as,  for 
example,  whenever  a  material-man  makes  an  entire  contract 
to  furnish  the  same  owner  with  all  the  materials  necessaiy  to 
construct  two  or  more  houses  for  a  certain  sum  of  money, 
or  at  certain  rates,  or  a  mechanic  agrees  for  a  gross  sum  of 
money  to  do  all  the  work  necessary  for  their  construction, 
neither  would  have  a  lien  upon  the  houses  separately,  or 
upon  any  of  them,  as  a  security  for  the  payment  of  his  claim. 
For,  having  made  an  express  contract,  each  party  must  abide 
by  it ;  and  if  the  material-man  or  the  mechanic  in  such  case 
bring  a  suit,  it  is  clear  that,  having  made  but  one  contract 
under  which  he  was  to  be  paid  a  gross  sum  of  money  upon 
the  delivery  of  the.  materials  or  performance  of  the  work,  he 
can  sustain  only  one  action,  in  which  he  can  obtain  but  dhe 
judgment,  and  which  must  be  for  the  whole  amount  of  his 
claim.     He  can  therefore  file  but  one  claim,  which  must  be 
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for  the  whole  amount  of  it  against  aU  the  houses  jointly, 
otherwise  his  contract  would  not  support  or  correspond  with 
the  claim  filed,  which  would  be  an  insuperable  objection  to  his 
recovering  in  a  writ  of  9cire  facias  sued  out  on  it,  or  upon  a 
complaint  in  those  States  where  the  allegata  must  agree  with 
the  probata.^  Accordingly,  materials  for  thirty-two  buildings 
put  up  by  one  owner  at  one  time  and  on  one  lot,  having  been 
furnished  for  them  all  jointly,  are  protected  by  one  claim.' 
And  where  eleven  buildings  are  contiguous  to  each  other,  and 
all  owned  by  one  person,  they  may,  as  against  him,  be  treated 
as  one  building.'  Where  a  contract  was  one,  and  related  to 
a  row  of  several  buildings  as  an  entirety,  and  not  to  the  par- 
ticular buildings  separately,  the  whole  row  is  one  building 
within  the  meaning  of  the  law,  from  having  been  united  by 
the  parties  in  one  contract,  as  one  general  piece  of  work,  and 
a  notice  against  them  all  as  an  entirety  is  good,  without 
specially  setting  forth  the  amount  claimed  upon  each  build- 
ing.^ Again,  where  the  owner  of  several  lots  procures  the 
erection  of  a  block  of  buildings  theraon,  all  under  one  roof,  it 
is  proper,  upon  a  petition  by  material-men  to  decree  a  lien 
against  the  entire  block,  and  not  against  each  house  sepa* 
rately.^  Where  materials  are  furnished  for  and  are  used  indis* 
criminately  in  the  erection  of  several  contiguous  buildings, 
they  may,  for  the  purposes  of  the  lien,  be  regarded  as  one 
building,  and  but  one  notice  of  lien  need  be  filed  covering 
all.^  When  materials  have  been  fiirnished  under  a  single 
contract  for  buildings  put  up  on  two  lots,  a  single  notice  may 
be  filed  therefor,  as  it  cannot  be  expected  that  a  material-man 
should  know  how  much  is  used  on  one  of  them  and  how 
much  on  the  other  J  Where  a  party  purchased  two  separate 
parcels  of  land,  divided  by  a  fence,  which  he  removed,  and 
made  improvements  upon  the  two, parcels  as  an  entirety, 
materials  furnished  which  went  into  the  construction  of  build- 

1  Peonock    v.    Hoover,    6    Bawle        *  Orr  v.  N.  W.  Hut  Life  Ins.  Co., 

(^nn.).  291.  86  111.  260. 

<  Taylor  v,  Montgomery,  20  Penn.        ^  Hall  v.  Sheehan,  69  K.  Y.  61& 
at.  4i3.  V  Chadboini  v.  WUIiama,  71  N.  C. 

s  Moran  o.  Chase,  62  N.  Y.  846.  444. 

4  Phillips  V.  Gilbert,  101 U.  S.  721. 
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ings  upon  both  lotd,  under  a  single  contract,  covered  both 
pieces  of  land  as  a  single  lien.^  Again,  when  iBhoac  is  per* 
formed  under  an  entire  eontract,  in  the  erection  or  repairing 
of  several  bnildings'ovned  by  the  same  person,  and  situated 
on  the  same  lot,  a  lien  attaches  upon  the  whole  estate  for 
the  whole  value  of  the  labor  performed,  although  the  contract 
specifies  separate,  amounts  for  the  work  to  be  done  on  each 
house ; '  and  although  the  land  was  conveyed  to  the  owner  in 
separate  lots,  and  so  designated  upon  a  plan,  that  one  parcel 
was  on  one  street,  and  the  other  on  another  street,  being  con- 
tiguous in  the  rear,  and  the  buildings  were  separate,  one  on 
each  parcel,  and  after  the  contract  was  made  the  difiTerent 
parcels  were  conveyed  in  mortgi^e  to  different  persons ;  ^  and 
the  finding  of  a  judge,  who  tries  the  cause  without  a  jury, 
that  the  work  was  done  under  an  entire  contract,  is  finah^ 
So  a  claimant,  in  pursuance  of  one  contract  with  the  owner  or 
with  his  contractor,  having  furnished  labor  or  materials  to 
several  buildings  standing  upon  adjacent  lots,  is  not  bound  to 
divide  his  claim  into  the  number  of  houses  built,  but  may 
enforce  one  general  lien  therefor  upon  all  the  buildings  and 
lots ;  and  this,  although  since  the  work  was  commenced  the 
property  may  have  been  sold  to  several  parties.'  In  a  proper 
case,  the  court,  if  It  possess  equity  powers,  may  so  adjust 
its  judgment  as  to  equalize  the  burden  among  the  separate 
owners.^  This  right  to  file  one  claim  against  several  build- 
ings has  been  maintained,  although  an  act  declared  that 
^^  every  dwelling-house  or  other  building  (using  the  singular 
number)  shall  be  subject  to  the  payment  of  the  debts  con- 
tracted." The  objection  that  a  joint  lien  was  against  the 
grammatical  construction  of  the  act,  it  was  said,  ought  not  to 
prevail  where  it  would  militate  against  the  meaning  and  in- 
tention of  the  legislature  as  collected  from  the  whole  of  the 
act,  and  against  that  construction  which  gives  to  every  word, 
clause,  and  sentence  a  pertinent  and  useful  effect,  instead  of 

1  Manton  r.  Kenjon,  44  Conn.  349.        ^  Ihirner  v.  Wentwortb,  119  Mass. 

*  Wall  V.  RobiDson,  116  Maas.  429;  469.  ^ 

Worthley  v.  Emerton,  116  Mass.  874.  >  Faine   v.    Bonney,   6   Abb.    Pr. 

s  Batchelder   v.   Band,    117  Mass.  (!7.  Y.)  101 :  s.  o.  4  £.  D.  Smith,  784. 
170 ;  Childs  v.  Anderson,  128  Mass.  109. 
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rendering  some  of  them  inoperative.^  So,  where  the  intent 
of  the  statute  is  to  give  the  mechanic  a  lien  upon  the  build- 
ing for  labor  performed  either  upon  it  or  its  appurtenances, 
and  labor  is  done  upon  each,  it  is  unnecessary  to  specify  the 
value  of  the  wprk  or  materials  expended  upon  each  sepa- 
rately, but  the  same  may  be  stated  in  the  aggregate,  and  a 
lien  be  enforced  for  the  amount.^ 

§  869  a.  Saveral  QainiB  against  Contignoiw  Houses  under  one 
Contract  —  The  lien  is  not  given  or  regulated  by  contract, 
but  by  statute,  which  is  in  derogation  of  the  common  law, 
and  must  be  strictly  construed.  Accordingly  where  the 
statute  gives  a  lien  upon  lots  and  the  improvements  thereon 
only  for  the  work  done  and  materials  furnished  towards  the 
improvements  of  the  lots  respectively,  the  lien  must  be  filed 
against  each  improvement  sepai^ately,  although  the  contract 
was  an  entirety,  and  the  payments  were  to  be  made  and 
credited  upon  them  as  a  whole  .^  So,  where  there  are  a  num- 
ber of  lots,  each  containing  a  separate  building,  although  the 
lots  are  contiguous  and  in  a  compact  body  of  land,  and  with- 
out division  fences,  a  single  lien  filed  against  all  the  lots  as 
one  parcel  of  land,  for  the  aggregate  value  of  all  the  work 
and  materials  on  the  several  houses,  is  invalid.  Nor  can  it 
aid  the  lien  that  the  work  was  done  under  one  contract, 
and  not  under  separate  contracts  for  each  building.^  Again, 
where  the  law  subjects  only  the  building  afiTected  by  the 
lien  and  the  land  appurtenant  thereto,  and  a  lien  was  filed 
against  two  buildings,  and  the  sums  due  for  each  were  blended 
together  in  the  scire  faciaSt  and  a  lien  on  each  building  was 
claimed  for  the  whole  sum,  it  was  held  defective,  as  the  de- 
fendant could  not  plead  to  each  separately  or  the  jury  find 
the  respective  sums  due.^ 

§  370.  Effect  of  Joint  Claim,  fto.  —  The  effect  of  a  joint 
claim  is,  that  the  lien-holder  is  entitled  to  be  paid  out  of  all 
or  any  of  the  houses.     Thus,  where  a  mechanigs'  lien  for 

1  Pennock    v»    Hoover,   6    Rawle        *  Fitzgerald   v.   Thomas,   02   Mo. 

(Penn.),  291.  499 ;  b.  c.  Id.  612. 

^  Carpenter  v.  Leonard,  6  Minn.  166.        *  Flummer  v,  Eckenrode,  60  Md. 

>  Bayard  v.  McGraw,  1  Bradw.  (lU.)  226. 
184. 
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materials  furnished  for  the  erection  of  seven  houses  under 
an  entire  contraot  had  been  prosecuted  to  judgment  and 
sale,  such  lien-holder  was  entitled  to  payment  of  the  full 
amount  of  his  lien  from  the  surplus  moneys  arising  upon  the 
foreclosure  and  sale  of  four  of  the  houses  under  a  prior  mort- 
gage, and  not  merely  to  four  sevenths  of  his  claim.^  And 
where  a  mechanic  filed  four  claims,  three  of  which  were 
jointly  charged,  each  on  three  of  the  houses,  and  a  fourth  on 
four  of  the  bouses,  each  claim,  embracing  houses  different 
from  those  charged  in  every  other,  should  be  separately 
charged  on  the  proceeds  of  the  houses  specified  in  it,  and  not 
the  aggregate  charged  as  one  entire  claim  jointly  on  the  thir- 
teen houses  embraced  in  the  four  several  claims.^ 

§  371.  Inconvenlenoefl  of  Joint  Claim.  —  It  may  be  claimed 
that  great  inconvenience  as  well  as  injury  would  necessarily 
arise  to  the  owner  of  houses,  who  might  by  a  joint  claim 
be  precluded  from  selling  any  one  or  more  of  them,  with- 
out he  could  obtain  a  sum  sufficient  to  discharge  the  whole 
amount  of  the  lien.  Whereas,  if  each  house  or  building  be 
made  liable  only  for  the  proper  expense  of  its  construction, 
the  owner  may  often  have  it  in  his  power  to  sell  the  whole 
number  consecutively  for  a  much  larger  sum  of  money  than 
the  amount  of  the  liens  upon  all,  or  to  sell  a  part  for  a 
sum  sufficient  to  discharge  the  liens  upon  all,  and  to  re- 
tain the  residue ;  but  if  he  be  compelled  to  wait  until  he  can 
sell  at  once  as  much  of  the  property  as  will  be  sufficient  to 
satisfy  the  aggregate  amount  of  the  liens,  he  may  not  happen 
to  meet  with  a  purchaser  who  is  willing  to  buy  so  largely, 
and,  finally,  he  may  have  it  sold  from  him,  or  otherwise  be 
compelled  to  sell  it  himself  at  a  great  sacrifice.  Doubtless 
such  inconvenience  may  occasionally  take  place,  but  the  owner 
of  the  ground  who  wishes  to  have  houses  or  other  buildings 
put  upon  it  has  it  in  his  power,  if  he  choose,  to  guard  against 
such  inconvenience  in  making  his  contracts  for  materials  and 
labor  to  be  employed  in  the  construction  of  his  houses.  It  is 
only  necessary  for  him  to  make  a  separate  contract  for  the 

1  LiTingston  v.  Miller,  16  Abb.  Pr.  *  Pennock  v.  Hoover,  6  Bawle 
871.  (Penn.),  291. 
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building  of  each  house,  or  to  introduce  a  clause  into  a  cob* 
tract  for  the  whole,  that  each  house  shall  be  charged  for  sep- 
arately, and  liable  only  for  the  expenses  of  its  construction, 
and  the  lien  will  follow  the  nature  of  the  contract  But 
where  the  owner  is  induced  to  avoid  this  course,  because  he 
discovers  that  he  can  obtain  materials  and  labor  for  buUding 
his  houses  at  much  less  price  by  making  an  entire  contract 
for  the  whole,  than  he  could  by  making  a  contract  for  each 
house  separately,  why  shall  he  not  be  permitted  to  judge  for 
himself  in  this  particular,  and  act  accordingly?'  The  argu- 
ment in  favor  of  separate  claims  asserts  that  an  insuperable  ob* 
jection  to  permitting  a  lien  for  materials  furnished  for  several 
buildings  to  be  included  in  one  claim,  with  no  specification  of 
the  amount  furnished  for  each,  is,  that  it  enables  the  lien- 
holder  to  shift  the  encumbrance  at  his  pleasure,  and  to  place 
the  bulk  of  the  claim  upon  any  building,  to  an  amount  far 
exceeding  the  value  contributed  to  such  building,  in  deroga- 
tion of  the  rights  of  other  parties.  If  the  property  all  cbn^ 
tinned  in  the  hands  of  the  same  owner,  the  practical  effect  of 
such  practice,  though  it  might  prove  embarrassing,  might  not 
be  either  unjust  or  oppressive.  But  when  it  is  borne  in  mind 
that  in  most  cases,  where  there  is  a  contest  for  priority  of  encum-^ 
brances,  the  original  owner  is  insolvent  or  not  interested  in 
the  result,  and  that  the  contest  is  between  the  lien-holders 
themselves,  or  between  them  and  equally  meritorious  classes 
of  creditors,  it  is  difScult  to  see  how  the  practice  can  be  per^ 
mitted  consistent  with  law  or  justice.^ 

§  872.  Apportioxmient  of.^  —  The  history  of  this  branch  of 
the  subject  in  Pennsylvania  indicates  that  some  uncertainty 
existed  as  to  what  was  the  true  construction  of  its  statutes.^ 
In  an  early  ease,  it  was  decided  that  a  joint  claim  could  not 
be  filed  against  two  or  more  adjoining  houses,  though  owned 
by  the  same  person.^    This  was  denied  in  the  authority  cited 

^  Pennock  v.  Hoover,  6  Rawle  *  Acts  of  1806  and  1808.  For  his* 
(Penn.)y  291.  torj  of  apportionment  of  liens  among 

>  Morris  Co.  Bank  v.  RockawHj  M.  Bereral  bnildkif^,  Thomas  v»  James.  7 
Co..  16  N.  J.  Eq.  160.  Watts  &  S.  382. 

*  See  seotions  261-263.  «  Atkinson  v.    Grares,   Wharton's 

Dig.  (5th  ed.)  pi.  143. 
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in  the  preceding  feectioh,  aiid  it  was  held  that  if  a  lumber* 
merchant  furnished  materials  for,  or  a  mechanic  did  work 
in  the  construction  of,  two  or  more  contiguous  houses  belong- 
ing to  the  same  person,  under  a  general  request,  without  any- 
specific  contract  for  each  house  separately,  he  might  either 
file  his  claim  tot  the  amount  against  all  the  houses  jointly,  or 
he  might  apportion  it  among  them  according  to  the  value  or 
price  of  the  materials  furnished  or  the  work  done  to  each^ 
and  file  a  separate  claim  accordingly.^  An  act  was  then  passed, 
reciting  that  doubts  had  arisen  as  to  what  was  the  proper 
course,  enacting  '^  that  the  person  so  finding  materials  for 
two  or  more  adjoining  houses  built  by  the  same  person, 
owner  of  the  same,  and  debtor  for  the  said  materials,"  maj' 
'^  file,  with  his  claim  thereof,  an  apportionment  of  the  amount 
of  the  same  among  the  said  houses,"  &c.^  This  enactment 
left  it  optional  with  the  claimant  to  file  an  apportionment  of 
the  materials  with  bis  claim*  The  act  of  1836,  however^ 
made  this  apportionment  compulsory.^  Doubts  again  aro^e 
as  to  whether  claim  for  work  could  be  apportioned,  the  pro- 
Visions  of  the  acts  of  1881  and  1836  applying  only  to  ^^  a 
claim  for  materials,"  and  it  was  held  that  they  could  not.^ 
This  decision  was  reversed  subsequently  by  the  supreme 
court  of  that  State,  and  the  acts  were  held  to  include  a  joint 
apportioned  claim  for  work.^  To  quiet  this  conflict,  a  fur*^ 
ther  act  was  passed,  expressly  extending  the  provision  to 
claims  for  work.*  But  the  act  of  1836,  providing  ''  tiiat  when 
one  claim  is  filed  against  two  or  more  btiildings  owned  by 
the  same  person,  the  creditor  shall  designate  the  amouht  hd 
claims  to  be  due  on  each  of  the  buildings;,"  has  been  construed 
to  apply  only  to  the  case  of  separate  and  distinct  erections^ 
capable  of  and  intended  for  distinct  possession  and  enjoy- 
ment, and  does  not  relate  to  a  claim  against  a  mansion-house, 
barn,  wagon-house,  &c.,  on  one  farm  to  which  they  are  all 
appurtenant.    Such  buildings  are,  in  every  particular,  unlike 

^  Pennock    v.   Hoover,   6    Rawle        <  M'Nwnee  v.  Stoerer,  Wharton's 
(Penn.)  291.  Dig.  (5th  ed.)  154. 

^  Act  of  March  30, 1881.  »  Donahoo  v.  Scott,  12  Penn.  45. 

*  Goepp  t;.  Gartiaer,  35  Penn.  180.  «  Act  of  25th  April,  1850. 
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those  which,  though  apparently  joined,  are  in  fact  completely 
divided,  each  of  itself  constituting  an  object  of  distinct  pro- 
prietorship  and  eucumbmnce.  The  one  is  aggregate;  the 
other  is  segregate.  The  propriety  of  apportionment  among 
the  latter  is  manifest ;  its  uselessness,  as  applied  to  the  for- 
mer, is  not  less  so.  For  the  reasons  given,  it  is  apparent  that 
a  case  like  the  present  was  not  within  the  contemplation  of  the 
framers  of  the  law.  Though  the  language  used,  taken  liter- 
ally, may  include  it,  yet,  being  without  the  circle  of  the  mis- 
chief to  be  cured,  it  is  clearly  not  embraced  by  the  spirit  of 
the  act,  and  there  is  no  necessity  for  an  apportionment  of  the 
claim  among  the  several  buildings.^ 

§  372  a.  InstanoM  of  Apportionment.  -^  When  several  houses 
and  buildings  adjoining  each  other  are  erected  by  the  same 
owner,  so  that  it  is  impossible  for  the  person  who.  has  fur- 
nished materials  for  the  same  to  specify,  in  the  claim  filed, 
the  particular  house  for  which  the  sevei-al  items  of  his 
demand  were  so  furnished,  the  claim  may  be  apportioned 
against  the  several  houses ;  when  houses  are  put  up  in  blocks 
of  two  each,  there  should  be  a  lien  filed  against  each  block.* 
A  tract  of  land  was  divided  by  its  owner  into  ten  building 
lots  fronting  on  a  street.  On  these  lots  ten  hou&es  were 
built,  two  houses  adjoining  each  other,  making  five  blocks  of 
two  houses,  each  house  having  a  side  }^ard.  Between  two  of 
these  blocks  an  additional  space  of  sixty  feet  was  left,  in- 
tended for  a  street.  Liens  were  filed  against  the  whole  row, 
which  were  apportioned  among  the  ten  houses.  It  was  ol> 
jected  that  the  liens  could  not  be  so  apportioned  because  of 
their  separation  by  this  sixty  feet  space.  Held,  that  the 
rights  of  the  mechanics,  with  reference  to  apportioument, 
were  to  be  determined  by  the  time  when  the  work  was  com- 
menced, and  as  the  space  had  not  then  been  dedicated  as  a 
public  street,  the  liens  were  properly  apportioned.*  One 
apportioned  claim  can  be  filed  against  two  blocks  of  houses 

1  Lauman'B  Appeal,  8   Penn.  47a         '  Boyd  o.  Mole,  0  Phila.  118. 
Vxdt  further,  as  to  construction  of  act         '  Kline  s  Appeal,  03  Penn.  422. 
of  1886,  Harper  v.  Keelj,  17  Penn. 
284 ;  Daris  v.  Farr,  18  Penn.  St  167. 


JOINT  AND  SEVERAL  CLAIMS.  611 

fronting  on  different  streets,  where  the  ^ear  ends  extend  to 
and  ai'e  bounded  by  a  three  feet  wide  alley  common  to  both.^ 
Where,  ^^  in  every  ease  in  which  one  claim  is  filed  against 
two  or  more  buildings  owned  by  the  same  person,  the  pei-son 
filing  such  claim  must  at  the  same  time  designate  the  amount 
due  to  him  on  each  building,"  it  does  not  apply  to  a  case 
whei'e  all  the  work  was  performed  upon  one  and  the  same 
piece  of  property,  although  upon  different  portions  of  it.^ 

§  878.  When  Saveral  ClalmB  must  be  filed.  —  Several  Owners. 
—  A  joint'  claim  cannot  be  filed  for  materials  furnished  for 
the  erection  of  several  houses  owned  by  different  persons, 
although  the  houses  join  each  other  and  are  built  at  the  same 
time.  To  make  several  houses  subject  to  a  joint  lien  would 
be  a  most  intolerable  grievance  to  the  owners,  because  the 
cost  of  each  might  be  different ;  and,  with  regard  to  purchas- 
ers, the  operation  of  a  joint  lien  would  be  yery  injurious,  be- 
cause it  would  not  be  known  what  proportion  each  house  was 
to  bear.  It  is  said  to  be  extremely  difficult  for  a  lumber  mer- 
chant, who  has  furnished  materials  for  several  houses  built 
under  the  superintendence  of  one  agent,  to  keep  a  separate 
account  against  each  house,  yet  there  is  no  reason  that  be 
should  be  exempt  from  trouble  at  the  expense  of  his  neighbor. 
There  is  something  so  unjust  in  making  one  man  pay  for  an- 
othei'*s  house,  that  nothing  less  than  very  clear  expressions 
will  warrant  it.^  The  course  to  be  adopted  is  to  file  separate 
claims  for  the  proper  proportions  of  materials  furnished  to 
each  building  belonging  to  different  owners.  Then  the  build- 
ing of  one  owner  is  not  covered  by  a  lien  for  materials  which 
he  has  never  received,  and  each  party  on  the  trial  can  have 
the  proportion  claimed  from  him  fairly  adjusted.*  So,  where 
two  married  women  owned  two  contiguous  lots  and  built  one 
house  thereon,  but  so  as  to  furnish  each  a  homestead  upon 
her  own  lot,  a  lien  attached  to  each  lot  for  the  amount  due 
by  each  party,  and  the  value  of  labor  and  materials  on  each 
separate  lot  could  be  shown.^ 

1  Allen  tr.  Fitzpatrick,  0  Phila.  142.  «  Kerbaugh  v.  Henderson,  3  Phila. 

«  Dickenson  r.  Bolyer,  66  Cal.  285.  17;  Davis  ».  Farr,  18  Penn.  St.  167. 

s  Gorgas  v.  Douglas,  6  Serg.  &  R.  •  Eilwards  p.  Edwards,  24  Ohio,  402. 
512. 
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§  374.  afoot  off  separate  Owners  under  Jdnt  Contract.  — Tf 
the  contracts  foe  deveral  as  to  each  estate,  it  is  thus  quite 
clear  that  a  joint  lien  cannot  be  sustained;  Joint  liens  can- 
not be  filed  where  no  community  .of  interest  exists.^  It  has 
been  contended,  under  an  act  which  provides,  ^^  whenever 
any  building  ,  .  .  shall  be  constructed,  by  contract  with  or 
at  the  request  of  the  owner  thereof,  it  is  hereby  made  liable 
and  shall  st^nd  pledged  for  all  the  work  don^  in  the  con- 
struction of  such  building,"  &c.,  that  the  law  designed  to  give, 
and  does  give,  security  for  Ihe  contract  under  which  the 
work  is  done,  and  that  when  the  work  is  done  and  materials 
furnished  under  a  joint  contract  with  the  owners  of  two 
estates,  a  joint  lien  may  well  be  created.  But  the  purpose 
of  the  act  was  to  give  a  lien  for  nothing  more  than  the  labor 
and  materials  furnished  for  the  estate  upon  which  they  were 
actually  bestowed,  and  of  which  they  became  a  part>  and  not 
for  the  security  for  the  performance  of  contracts  generally. 
Under  such  an  act,  it  is  quite  immaterial  whether  the  labor 
and  materials  be  put  there  by  a  joint  or  aseveral  contract ; 
by  one  in  writing,  or  by  parol,  express  or  implied ;  sufficient 
is  it  that  they  go  upon  the  estate  at  the  request  of  the  owner, 
and  so  much  as  may  be  furnished  on  his  estate  at  his  request. 
But  work  done  or  materials  furnished  to  the  same  owner,  if 
put  upon  one  estate,  though  done  or  furnished  under  the 
same  contract,  were  not  intended  to  be  secured  by  a  lien 
upon  another  estate.  Several  proceedings  to  enforce  the 
several  liens  may  be  maintained,  though  the  contract  covers 
work  on  other  estates  of  the  same  person,  or  of  other  per- 
sons ;  and  evidence  for  the  purpose  of  showing  that  build- 
ings were  erected  or  repaired  under  a  joint  contract  with  the 
owners  of  both  lots,  with  a  view  of  sustaining  a  joint  lien, 
would  be  wholly  immaterial.^  So,  where  a  statute  gives  a 
lien  upon  the  building  upon  which  the  labor  is  performed, 
and  upon  the  interest  of  the  owner  of  the  building,  it  confers 
no  authority  to  create  a  lien  upon  several  estates  belonging  to 
different  owners,  for  work  done  under  an  entire  contmct, 

1  Skynne  v.  Occidental  Mill   Co,         *  Butler  v.  Rivers,  4  U.  I  38. 
d  Ney.  219. 
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with  DO  stipulation  for  a  separate  price  from  either.^  So, 
where  materials  ar^  furnished  to  a  sub-contractor  of  several 
houses  owned  by  different  persons,  there  can  be  no  lien 
against  a  particular  house,  unless  the  materials  were  used  in 
the  erection  of  the  same.^  But  under  another  statute,  that 
*^  any  person  who  shall,  by  virtue  of  any  contract  with  the 
owner  thereof,  perform  any  labor  ...  in  building  .  •  .  any 
house,  shall,  upon  filing  a  notice,  have  a  lien  for  the  value  of 
such  labor  and  materials  upon  such  house  and  lot,  to  the  exr 
tent  of  the  right,  title,  and  interest  at  that  time  existing  of 
such  owner,"  &c. ;  where  two  i)erson8  made  a  joint  contract 
with  a  builder  for  the  erection  of  two  houses,  one  to  be 
placed  on  a  lot  owned  in  severalty  by  one  defendant,  and  the 
other  on  another  lot,  owned  in  like  manner  by  the  other, 
they  were  both  jointly  liable  to  a  mechanic  employed  by  the 
contractor.  It  was  ^id  that  the  fact  that  the  defendants  did 
not  jointly  own  the  lots  on  which  the  houses  were  erected 
was  wholly  immaterial.  They  might  be  regarded  as  owners 
in  respect  of  the  contract,  and  the  notice  to  be  served  by 
the  mechanic,  to  entitle  himself  to  be  paid  out  of  funds  due 
contractor,  might  be  served  on  either  of  such  joint  owners.* 

§  875.  BffBot  of  Separate  Contracts. —  Some  diversity  of  opin- 
ion exists  as  to  whether  the  lien  claim  should  be  joint  or  sev- 
eral when  the  labor  or  materials  have  been  furnished  for  the 
same  owner,  but  under  different  contracts.  The  mechanics^ 
lien  does  not  exist  by  contract  but  by  statute,  and  no  under- 
standing or  agreement  of  the  parties  will  be  of  any  avail, 
wheil9  the  requirements  of  the  statute  have  not  been  complied 
with,  especially  where  third  persons  have  acquired  an  interest 
and  the  non-compliance  is  apparent  on  the  public  records. 
Thus  where  the  statute  gave  a  lien  upon  each  building  and  lot 
for  materials  furnished  in  the  construction  of  that  building 
only,  and  materials  were  furnished,  under  separate  contracts, 
for  two  houses  that  were  being  constructed  by  the  same  build- 
er upon  adjoining  lots,  one  being  commenced  about  six  weeks 
before  the  other,  i^nd  no  separatie  account  was  kept;  of  the  ma- 

^  Bathbon  v.  Hajfoid,  6  Allen  <  Wflkanfior^t  v.  Co|te,  98  Mo.  401. 
(Blais.),  40e.  •  MandevUle  v.  Reed,  13  Abb.  Pr. 

(N.  Y.)  178. 
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terials  furnished  to  either  house,  nor  could  it  be  ascertained 
how  much  had  gone  into  either,  and  the  party  furnishing  the 
materials  filed  a  single  lien  on  the  two  houses,  by  a  certificate 
stating  the  whole  amount  furnished  for  the  two,  it  was  held  not 
to  be  a  valid  lien.^  So,  where  a  statute  gave  a  lien  ^^  upon  a 
building  and  the  land  upon  which  it  is  situated,  for  labor  per- 
formed upon  such  building,*'  it  did  not  give  a  lien  upon  one 
building  for  labor  performed  upon  another  under  a  distinct 
and  independent  contract ;  hence  a  mechanics'  lien  for  a 
general  balance  of  an  account  for  labor  performed  in  erect- 
ing a  block  of  houses  under  separate  and  independent  con- 
tracts as  to  the  different  parts  of  the  block,  could  not  be 
maintained  upon  the  whole  block  as  one  estate.^  Wiiere  a 
firm  which  hud  contracted  to  furnish  certain  machinery  were 
converted  into  a  corporation  before  the  contract  was  complet- 
ed, the  corporation  undertaking  to  carry  out  the  contracts  of 
the  firm,  and  succeeding  to  all  its  property,  rights,  and  cred- 
its, it  was  held  that  a  claim  for  machinery  furnished  by  the 
firm  under  the  uncompleted  contract  could  not  be  combined 
with  one  for  machinery  furnished  by  the  corpomtion  under 
the  same  contract,  and  the  whole  filed  as  one  account  for  a 
lien.  So,  where  a  firm  for  which  machinery  was  furnished 
under  a  contract  was  converted  into  a  corporation  before  the 
completion  of  the  contract,  the  same  principle  was  held  to 
apply.*  But  in  another  case,  where  a  dwelling-house  was  erec- 
ted under  a  written  contract,  and  other  buildings  on  the  same 
lot  of  land,  under  a  parol  contract,  the)'  were  both  properly 
joined  in  the  same  notice  of  lien.  The  fact  that  they  grew 
out  of  separate  contracts  can  have  no  effect  upon  its  validity 
so  long  as  both  claims  are  upon  the  same  property.  The  case 
would  be  different  if  they  were  built  on  separate  parcels  of 
land.^  A  mechanic,  in  an  action  to  enforce  a  lien  for  work, 
may  unite  a  cause  of  action  for  work  furnished  a  contractor, 
with  a  cause  of  action  for  work  furnished  at  the  request 
of  the  owner.* 

1  Larkins  v.  Blakeman,  42    Conn.        <  Alien  o.  Fmmet  Mining  Co.,  78 
292.  Mo.  688. 

<  Landen  v.  Dexter,  106  Mem.  581.         *  Fitch  v.  Baker,  28  Conn.  563. 

•  Quale  V.  Moon,  48  CaL  478. 
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§  876.  Bffect  of  Houses,  Ac,  being  separated.^  —  If  the  work  be 
done  or  materials  are  furnished  upon  distinct  premises,  the 
lien  must  be  against  each  of  the  several  premises,  according 
to  the  value  of  the  work  and  materials  incorporated  in  each, 
and  not  against  both  for  the  aggregate  amount.'  So,  where 
the  lien  is  sought  against  several  separate  buildings,  the 
decree  must  be  against  each,  for  the  value  of  work  and  materi- 
als on  it,  and  not  against  all  for  the  aggregate  value  of  work 
and  materials  on  all.^  Where  work  is  done  on  different  par- 
cels of  property,  the  lien  claimed  on  one  is  to  be  considered 
separately  from  the  lien  claimed  on  the  other.^  The  reason 
a  joint  claim  may  be  sustained  against  several  houses  put  up 
at  the  same  time,  without  an  interval  between  them,  is  that 
they  may  be  considered  as  one  building,  and  consequently  as 
an  integer  or  unit  which  may  be  covered  by  one  claim.  But 
this  cannot  be  asserted  with  any  truth  in  a  case  where  there 
is  an  interval,  however  small,  which  prevents  the  whole  from 
being  one  continuous  structure.  It  has  accordingly  been  held 
that  a  joint  claim  against  sepamte  blocks  of  houses  in  differ* 
ent  streets  is  a  nullity,  and  the  same  principle  applies  to  dif- 
ferent blocks  on  different  sides,  or  on  the  same  side,  of  the 
same  street,  and  in  every  instance  where  the  structure  against 
which  the  claim  is  filed  is  not  substantially  one  building.^ 
A  lien  was  filed  against  ^^a  double  dwelling-house."  The 
structure  was  divided  from  the  bottom  to  top  by  a  studding 
partition  with  no  doors,  and  occupied  separately.  Held,  to  be 
two  houses.^  So,where  there  is  a  contract  to  furnish  all  the 
materials  which  a  builder  may  require  who  contemplates 
building  several  houses  on  different  lots,  whether  in  the  same 
city  or  not,  different  accounts  are  to  be  kept,  and  there  must 
be  a  separate  and  distinct  lien  on  each  separate  building; 
and  a  certificate  which  includes  them  all  in  one,  thus  making 
the  whole  together  liable  for  the  materials  furnished  to  each 

1  This  tection  was  cited  with  ap-         •  Campbell  v.  Furness,  1  Phila.  872 ; 

probation  in  Fttsgerald  v.  Thomas,  61  Chamben  v,  Yarnall,  15  Penn.  St  266; 

Mo.  602.  Goepp    r.    Gartiser,    35   Penn.    130; 

'  Stelgleman  v.  McBride,  17  HI  800.  Wharton  v.  Douglas,  02  Penn.  66. 

s  Culver  v.  Elwell,  78  ni.  536.  •  Malone's  Appeal,  79  Penn.  481. 

*  Darls  tf.  AlTord,  94  U.  S.  545. 
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separately,  is  void.^  Again*  when  the  lien  L»  ^^  on  the  build- 
ing for  which  the  work  was  done  or  the  mateiials  were  fur- 
nished/' a  lien  claim  filed  upon  separate  buildings  and  upon 
distinct  lots  of  land,  without  apportioning  the  chum  and  deaig>- 
nating  specifically  the  amount  claimed  upon  each,  is  not  valid, 
and  will  be  postponed  to  the  claims  of  other  encumbrancere. 
The  policy  of  the  law  rests  upon  the  idea  of  recompensing 
the  mechanic  and  material-man  to  the  value  of  the  work 
done  or  materials  furnished,  in  the  construction  of  the  build- 
ing whose  value  he  has  contributed  to  increase.  Under 
the  French  law,  architects,  masons,  and  others  employed  in 
building  are  privil^ed  creditors  only  to  the  amount  of  the 
increased  value  resulting  from  the  work  which  they  have 
done.^  So,  if  materials  were  furnished  at  difiFerent  times  in 
the  same  year  for  the  erection  of  buildings  on  adjoining  lots, 
but  separate  accounts  were  not  made  of  the  materials  fur- 
nished for  the  buildings  on  the  different  lots, — ^the  items 
being  all  entered  in  one  general  account,  in  the  order  of  the 
dates  of  delivery,  the  lien  will  attach  to  the  several  buildings 
and  lots  for  the  use  of  which  they  were  respectively  furnished.^ 
Where  '*  mechanics  furnishing  materials  for  any  building 
may  have  a  lien  separately  or  jointly  upon  the  building,'*  and 
the  lien  ^^  shall  relate  to  the  time  when  the  work  on  said  build- 
ing," &c.,  the  statute  contemplates  only  a  separate  lien  upon 
a  single  building,  and  not  a  joint  lien  on  several  buildings*^ 
The  fact,  however^  that  a  block  of  buildings  is  erected  on 
several  lots  of  ground  does  not  make  them  distinct  and  sepa? 
rate  erections.  If  the  lots  are  contiguous,  and  the  entire 
block  is  compact,  as  one  building  under  one  roof,  it  is 
proper  to  decree  the  lien  against  the  entire  block.^  But  in 
another  case  it  was  held,  where  a  party  contracted  to  labor 
at  a  sum  certain  per  annum,  and  work  one  half  of  his  time 
upon  H's  quartz  lode,  and  the  other  half  upon  H's  mill,  in 
which  the  quartz  taken  from  the  lode  i^a^  to  be  worked,  that 

1  Chapla  V  Pense,  SO  Conn.  461.  *  Hill  v,  Braden,  64  Ind.  72  j  Hill  «. 

>  MorrU  City  Bank  v.  Rockawaj    ^yan,  Id.  118. 
Man.  Co.p  16  N.  J.  Eq.  16a  ^  James  v,  Hambleton,  42  HI.  806. 

*  Beckel  v.  Fetticrew,  6  Ohio  St. 
247. 
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he  could  secure  payment  by  filing  in  the  same  action  one 
lien  upon  the  lode  and  mill,  or  two  separate  liens  upon  said 
property.^ 

§  877.  Bffeot  of  Mistake.  —  If  the  lien  be  void  in  conse- 
quence of  being  joint,  when  it  should  have  been  several,  the 
defect  cannot  be  remedied  by  proving  on  the  trial  what  ma- 
terials were  furnished  for  each  house.  Such  a  claim  is  not 
good  as  a  lien  against  each  house  for  the  materials  furnished 
for  each.^  So,  where  a  claim  not  filed  accoixling  to  the  re. 
quirements  of  the  statute  constitutes  no  encumbrance  upon 
the  premises,  it  does  not  remedy  the  objection  that  it  appears 
by  the  evidence  that  the  claim  may  be  apportioned  between 
the  different  buildings  in  proportion  to  the  value  of  the  mi^te- 
rials  used  in  the  construction  of  each  of  them.^  A  joint 
claim  filed  will  not  be  supported  by  proof  of  a  separate  right  of 
action.^  Nor,  in  case  of  a  claim  filed  against  a  block  of  build- 
ings, will  joint  entries  in  the  book  of  original  entries  of  the 
material-man  for  lumber  furnished  for  the  same  and  another 
block,  unaccompanied  by  any  other  evidence  to  show  that 
the  lumber  was  furnished  for  the  block  in  question,  be  admis- 
sible in  proof  of  the  claim.^ 

» 

1  AlTordv.  Hendrie,  2  Mo^t  115.  «  Barker    vt.    Maxwel^,    8    WatU 

>  Gorgas  v,  Douglas,  6  Serg.  &  B.  (PeDn.)i  478. 
612.  •  Chambers  v.  Taroall,  16  Penn. 

'  Morrit  Co.  Bank   v.   Bockawaj  266. 
Man.  Co.,  10  N.  J.  £q.  160. 
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CHAPTER  XXXII. 


DESCBIPTION. 


§  378.  Lien  •xtands  only  to  Property  described.  —  The  de* 
scription  of  premises  on  which  the  lien  is  claimed  is  usually 
important  in  the  notice  or  claim  of  lien,  and  in  the  complaint, 
petition,  or  scire  facicuf.  Without  such  description  the  notice 
would  frequently  be  of  no  utility  to  the  owner,  and  never  of 
value  to  purchasers  or  creditors.  When,  therefore,  a  statute 
which  creates  the  lien  provides  for  a  description  of  the  prop- 
erty, it  is  a  matter  of  such  importance  that,  if  none  be  at- 
tempted, or  if  it  be  so  imperfect  as  not  to  answer  its  office, 
the  lien  itself  will  fail.  Neither  can  it  extend  beyond  the 
description  of  the  property  in  the  claim  filed  ;  for  as  to  prop- 
erty not  within  the  description  it  gives  no  notice ;  as  where  a 
claim  is  filed  against  a  building  and  '^  the  lot  on  which  it  is 
erected,"  without  other  description,  the  lien  does  not  extend 
to  the  adjoining  ground  as  appurtenant  to  the  building.^ 
The  description  must  also  correctly  point  out  the  property  to 
be  charged  with  the  lien.  A  creditor  cannot  claim  against 
a  building  in  one  public  street,  and  sell  by  his  execution  a 
building  in  another.*  When,  however,  there  is  nothing  in 
the  statute  looking  to  a  description  of  the  premises  iu  the 
notice  of  lien,  none  need  be  given.^  As  where  *'  any  sub- 
contractor, journeyman  .  .  .  may  give  to  the  owner,  or,  if 
said  owner  is  absent,  to  his  agent  in  charge  of  said  building, 
notice  in  writing,  particularly  setting  forth  the  amount  of 
such  claim  ...  for  which  his  employer  is  indebted  to  him, 
and  that  he  holds  the  owner  responsible  for  the  same,  and 

1  McDonald  v.   Lindall,   8   Bawle        ^  Simpson  v.  Murray.  2  Penn.  76. 
(Penn.),  492.  >  Gilinan  v.  Gard,  29  Ind.  291. 
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the  owner  shall  be  liable  for  such  claim,*'  &c.,  the  notice  here 
provided  for  need  not  describe  the  premises.^ 

§379.  Rule  am  to  when  Description  is  suffioient.^  —  Several 
general  rules  have  been  adopted  by  courts  as  standards  by 
which  the  adequacy  of  a  description  is  to  be  tested ;  but  not- 
withstanding a  general  harmony  of  principle,  the  results  of 
their  application,  in  analogous  cases,  have  not  always  been 
uniform.  Among  those  laid  down,  and  probably  the  best 
rule  to  be  adopted,  is,  that  if  there  appear  enough  in  the 
description  to  enable  a  party  familiar  with  the  locality  to 
identify  the  premises  intended  to  be  described  with,  reason- 
able certainty,  to  the  exclusion  of  others,  it  will  be  sufficient. 
There  is  great  reluctance  to  set  aside  a  mechanics'  claim 
merely  for  loose  description,  as  the  acts  generally  contem- 
plate that  the  claimants  should  prepare  their  own  papers ;  and 
it  is  not  necessary  that  the  description  should  be  either  full 
or  precise.^  It  is  enough  that  the  description  points  out  and 
indicates  the  premises,  so  that,  by  applying  it  to  the  land,  it 
can  be  found  and  identified.  Thus,  a  description  as  ^^a 
dwelling-house,  situated  in  D.,  on  land  now  or  formerly  of 
B.,  and  now  said  to  belong  to  A. ;  said  house  is  new,  and 
near  the  dwelling-house  of  B.,"  was  held  sufficient.  So,  a 
^^  dwelling-house  situated  on  a  piece  of  land  in  D.,  on  a  street 
or  lane  leading  from  E  Street,  nearly  opposite  C  Street,  and 
near  the  house  occupied  by  B. ;  and  the  lot  on  which  the 
same  stands  is  the  same  that  was  conveyed  by  H.  to  said  B. 
and  A.,  as  tenants  in  common,"  was  upheld.^  So,  where  the 
claim  described  the  property  thus :  ^^  House  on  the  south- 
west corner  of  Fourth  and  Oak  Streets,  in  Ten^e  Haute, 
Indiana,  with  lot."^  So,  an  account  stating  that  the  ma- 
terials were  delivered  to  the  contractor  named,  "for  John 
Brown's  house,  in  Delaware,  Twelfth  Street,  below  Bedford 
Street,"  was  considered  as  good  a  designation  as  the  more 
tautological  phrase  of  the  legislature.^     So  a  claim  filed 

1  O'Halloran  r.  Leachey,  89    Ind.  *  McClintock  v.  Rush,  63  Penn.  203. 

160.  «  Parker  i;.  Bell,  7  Qrajr  (Mass.), 

^  This  section  was  cited  with  ap-  429. 

probation  in  De  Witt  v.  Smith,  63  Mo.  ^  Caldwell  v.  Asbury,  29  Ind.  451. 

266.  *  Kelly  v.  Brown,  20  Penn.  446. 
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^^  against  A.  aad  B.,  the  owners,  or  reputed  owners,  of  a 
three-storied  brick  house,  situate  on  the  south  side  of  Walnut 
Street,  between  Eleventh  and  Twelfth  Streets,  in  the  city  of 
Philadelphia,"  was  held  sufficiently  accurate.^  So,  a  lien 
describing  ^^  the  said  building  as  that  known  as  the  Odd  Fel- 
lows' Hall,"  and  accompanied  by  a  bill  of  particulars,  stating 
that  the  materials  were  ^^  delivered  for  the  Odd  Fellows' 
Hall,  at  Columbus,  Pa.,"  is  a  good  description.^  In  a  notice 
of  intention  to  hold  a  lien,  the  premises  were  described  as  a 
"  certain  building  three  stoiy  high,  with  the  lower  story  fin- 
ished off  with  a  stone  front,  and  situated  on  the  eighteen  feet 
on  the  east  side  of  town-lot  number  fifty-eight,  in  'Washing? 
ton,  formerly  called  Liverpool,  in  said  county  previously 
named,"  it  was  sufficient.'  A  description  as  ^^  building  Nol 
181,  South  Leavitt  Street,  in  the  city  of  Chicago,  and  further 
described  as  lot  8  and  19  in  block  No.  1  of  Banks*  sub-divi- 
sion of  lot  9  in  block  11  of  RockwelFs  addition  to  Chicago.  '* 
was  held  sufficient.*  *^  Two  two-story  brick  houses  (with 
mansard  roof)  adjoining  each  other  on  a  lot  at  the  south-^ 
easterly  intersection  of  Delaware  Avenue  and  Rodney  Street 
in  the  City  of  Wilmington,  with  the  number  of  feet  on  each 
of  them  and  on  the  other  two  lines  of  it  stated,"  is  a  suffi- 
cient description  of  the  several  pieces  of  ground  on  which 
the  houses  are  respectively  situated.*  A  description  that  the 
labor  was  performed  on  a  block  of  seven  houses,  situated  on 
corner  of  Tremont  and  Kendall  Streets,  in  the  city  of  Boston, 
supposed  to  belong  to  Dr.  T.  H.  Smith  —  the  land  on  which 
said  building  was  situated  measuring  about  one  hundred 
and  fifty  feet  on  said  Tremont  Street,  and  bounded  north- 
westerly on  Tremont  Street,  and  north-easterly  on  Kendall 
Street,  was  sufficient,  and  sufficiently  identified  the  owner,® 
Where  the  judgment  is  authorized  against  a  building  alone, 
with  reasonable  time  for  removal,  a  description  ^'  the  follow- 
ing described  real  estate,  to  wit,  the  Nelson  Hous^e  Building, 

1  Barker  v,  Conrad,  12  Serg.  &  R.        f  O'Halloraa  9.  Leachej,  39  Ind.150. 
801.  *  Buckley  v.  Boutellier,  61  111.  29a 

s  Odd  Fellows'  Hall  v.  Masser,  24         «  France    v.    Woakton,   4   Hoost 
PenxL  607.  (DeL)  567. 

«  Patrick  v.  Smith,  120  Mass.  6ia 
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situated  on  lots  27  and  30,  and  40  feet  off  the  south  side  of  lot 
26,"  is  suffieient.^  Again,  in  a  petition,  a  desGription  of  the 
lot  as  being  *' number  seven  hundred  and  fifty-one,  in  the  city 
of  Dubuque,''  was  sufficient ;  and,  also,  the  following  descrip- 
tion of  the  house^  viz.  s  ^^  A  brick  house  upon  said  lot,  to  be 
twenty  feet  by  thirty,  two  stories  high  and  a  cellar."  This 
description  by  number  of  the  lot  is  primd  fcccie  sufficient ; 
and  it  is  incumbent  upon  the  defendant  to  show  wherein  the 
defect  or  uncertainty  consists.^  The  general  rule  hereinbe- 
fore mentioned  is  not  altered,  although  the  law  may  require 
a  "  correct "  description  of  the  property  to  be .  given.  The 
term  "correct  description"  means  only  such  description 
which  identifies  the  individual  object  intended  to  be  desig- 
nated ;  and,  therefore,  where  the  subject  of  the  lien  was  de- 
scribed as  "  the  wDrks  known  as  the  South  Fork  Canal,  near 
Placerville,  in  Eldorado  County,"  it  was  sufficient.' 

§  880.  The  Same  ttppUes  to  Compliant,  Ac.  -^  When  the  suf- 
ficiency of  the  description  contained  in  the  petition  or  com^- 
plaint  has  been  under  discussion,  the  same  rule  as  mentioned 
in  the  preceding  section  has  been  generally  adopted  to  test 
its  validity.  Thus,  a  petition  alleged  "  that  the  house  is  sit- 
uated on  a  tract  of  twelve  acres,  more  or  less,  included  in  "  a 
certain  quarter-section  of  land,  which  was  described  in  the 
petition,  ^^  and  in  that  portion  of  said  quarter-section  known 
iand  described  as  W.  Campbell's  addition  to  Galena ;  and  the 
said  house  is  known  and  designated  as  ^  Argyle  Cottage,'  in 
which  said  W.  Campbell  now  resides,"  was  held  to  be  too  in- 
definite because  it  would  be  impossible  for  the .  sheriff  to 
point  out  and  locate  the  premises,  should  he  be  directed  to 
sell  them  under  a  special  ei^ecution.^  So,  a  description, 
^^two  three-story  brick  houses  on  the  east  side  of  Fifth 
Street,  between  Franklin  Avenue  and  Morgan  Street,"  was 
held  insufficient,  as  it  did  not  sufficiently  identify  the  subject 
of  the  lien,  so  as  to  enable  the  officer  to  execute  a  special 
fieri  facia$,^    When  a  special  security  and  remedy  are  given 

1  Kansas  City  Hotel  v.  Saner,  66  >  Gordon  v.  South  Fork  Canal  Co., 
Mo.  2SS.  1  McAll.  C.  C.  518.      • 

<  O'HaUoran  v,  SnlliTan,  1  Iowa,  76.        «  Tumey  v.  Saiinders>  6  III.  527. 

*  Matlack  t;.  Lare,  82  Mo.  262. 
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to  a  favored  class  of  creditors,  tbey  must  conform  with  rea- 
sonable accuracy  to  the  provisionH  of  the  law  designed  for 
their  benefit ;  and  therefore  property  against  which  the  lien 
is  given  must  be  so  accurately  described,  that  when  judgment 
is  obtained  on  the  scire  facias  a  separate  schedule  wUl  not  be 
required  to  be  annexed  to  the  levari  facias  for  the  guidance 
of  the  sheriff.^  But  in  a  case  where  the  number  of  the  liouse 
was  unknown,  it  was  said  that  a  general  statement  that  the 
building  is  situate  on  the  west  side  of  a  street,  between  two 
streets  named,  may  be  sufficient  in  a  notice  of  lien,  on  tbe 
assumption  that  the  plaintiff  did  not  know  the  number ;  but 
the  complaint  should  enlai^e  the  description  in  such  manner 
that  the  sheriff,  in  the  event  of  the  defendant's  having  more 
than  one  building  in  the  locality,  would  be  able  to  determine 
by  the  judgment  beyond  doubt  the  premises  to  be  sold.^ 
Again,  it  has  been  said  that  where  a  party  seeks  to  enforce 
a  lien,  he  must  describe  the  land  with  sufficient  accuracy  to 
enable  the  court  to  decree  the  sale,  and  the  purchaser  to  find 
the  land,  under  such  description.^  The  description  of  the 
property  in  the  notice  or  claim  of  lien  and  in  the  petition 
should  substantially  agree.^ 

§  381.  Convenient  Certainty.  —  Another,  but  less  accurate, 
mode  of  stating  the  same  principle  is,  that  the  property  must 
be  described  with  convenient  or  reasonable  certiiinty.  An 
act  required  ^^  the  locality  of  the  building,  and  the  size  and 
number  of  stories  of  the  same,  or  such  other  matter  of  de- 
scription as  shall  be  sufficient  to  identify  the  same,"  to  be 
given  ;  it  was  said  that  the  building  must  be  described  with 
at  least  convenient  certainty,  as  regards  both  its  locality  and 
structure ;  and  that  a  description  of  a  building  "  as  a  double 
saw-mill  in  Clarion  County,  situate  on  the  waters  of  the 
Clarion  River,  and  on  the  east  side  of  the  said  river,"  was  too 
vague,  as  the  waters  of  the  river  embrace  the  whole  county, 
and  the  description  was  not  more  precise  than  it  would  have 
been  to  have  stated  it  was  in  the  county,  which  would  evi- 

1  Ely  V.  Wren,  90  Penn.  148.  •  Knox  v.  Starks,  4  Minn.  20. 

«  Duffy  V.  rfrady,  4  Abb.  Pr.  (N.  T.)         *  Brietow  v.  Evans,  124  Mass.  64a 
432 ;  8.  c.  3  £.  D.  Smith,  667.  ' 
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dendy  have  been  insufficient.  The  office  of  the  description 
is  to  give  notice  to  purchasers  and  creditors,  who  are  surely 
not  expected  to  explore  the  course  of  a  river  in  order  to  dis- 
cover whether  the  particular  property  was  intended.^  In 
another  case,  it  was  held  that  describing  property  with  con- 
venient certainty  in  the  notice  of  lien  is  sufficient;  as  ^^a 
wharf  situated  on  Battery  Street,  between  Pacific  and  Jack- 
son Streets,  in  San  Francisco."'  A  description,  '*  a  part  of  lot 
No.  110  as  the  same  is  designated  on  the  original  plat  of 
the  city  qf  Crawfordsville,  and  the  building  situated  thereon, 
lately  erected,  known  as  the  City  Building  or  Engiue,"  is 
sufficient  description  of  so  much  of  the  lot  as  was  covered 
by  the  building,  which  is  sufficiently  described.^  But  where 
the  notice  was  for  work  done  on  No.  870  Fourth  Avenue, 
and  the  proof  showed  there  were  five  houses,  and  No.  370 
was  one  of  them,  but  it  did  not  show  which  of  the  five 
was  No.  870,  nor  that  the  whole  five  were  known  by 
that  number;  but  the  proof  did  show  that  the  great  bulk 
of  the  work  was  done  on  the  second  house,  and  the  only 
work  done  on  all  was  the  resetting  some  flagging,  —  this 
proof  did  not  establish  any  work  was  done  on  No.  370  other 
than  the  flagging.  If  a  diagram  be  filed  as  a  part  of  the 
claim,  and  it  is  so  defective  as  to  show  that  no  work  was 
done  on  the  premises  shown  by  it,  there  is  no  lien.^ 

§  882.  When  no  Other  Property  anawets  the  Desorlptlon.  — 
The  fact  that  no  other  property  exists  which  answers  in  any 
manner  to  the  description  has  been  considered  to  aid  what 
might  otherwise  be  an  insufficient  desciiption.  A  mechanics' 
lien  which  described  the  property  as  a  ^^  quartz  mill,  being  at 
or  near  the  town  of  Scottsville,  in  Amador  County,  known 
as  Moore's  New  Quartz-Mill,'"  contained  a  sufficient  de- 
scription to  identify  the  property  and  uphold  the  lien,  where 
there  was  no  evidence  that  there  was  any  other  quartz-mill 
at  the  place  so  designated  as  to  render  it  uncertain  which 
was  intended.^    Where  the  petition  showed  defendant  owned 

1  Washbani  v.  Rusiell,!  Penn.  499.         *  Donnelly    v.   Libby,    1    Sweeny 

*  Hotaiing  v,  Cronise,  2  Cal.  00.  (N.  T.),  259. 

*  City  of  Crawfordsrille  v.  Boots,  76        *  Tibbetts  v.  Moore,  28  Cal.  208. 
Ind.  82. 
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certain  described  lots,  and  the  contract,  which  was  made  part 
of  the  petition,  showed  the  plaintiff  was  to  furnish  the  mate* 
rials  for  a  house  on  his  lots  in  the  same  town,  without  describe 
ing  them,  and  the  petition  claimed  a  lien  on  the  lots  described. 
The  answer  did  not  deny  such  ownerships  and  the  proof 
showed  the  building  upon  the  lots  of  defendant  but  did  not 
show  defendant  owned  any  other  lots,  it  was  held  sufficient 
to  authorize  a  decree.^  A  mill  worked  by  water  at  the  time 
of  filing  a  lien  against  it,  but  afterwards  by  steakn,  »nd  being 
two  stories  high,  with  a  low  stone  basedoent,  and  a  window 
in  the  gable  end,  was  described  as  a  two^tory  frame  steam 
grist-mill,  with  an  accurate  description  as  to  location ;  this 
description  was  held  good,  if  no  other  mill  existed  in  that 
locality  by  which  persons  could  be  misled*^  A  building  was 
described  as  situate  ^^  on  west  side  of  Thirteenth  Street,  be- 
tween Vine  and  James  Streets^  in  Philadelphia,  belonging  to 
C.  S.,  When,  in  point  of  fact,  it  was  between  Callowhill  and 
James,  —  Callowhill  Street  intervening  between  Vine  And 
James,  —  the  description  was  sufficiently  certain,  C.  S*.  having 
no  other  house  in  that  street.^  A  claim  agtdnst  ^^  a  house  and 
lot  in  A.  township,  B.  county-,  belonging  to  J.  M.  H.,  bounded 
by  the  lands  of  L.  and  others,"  with  a  statement  of  the  mate- 
rial of  which  it  was  constructed,  its  dimensions,  and  number 
of  stories,  ia  sufficiently  descriptive  of  the  locality,  it  not  ap- 
pearing that  J.  M.  H.  had  other  lands  in  the  same  township  * 
A  building  described  as  situate  "in  Dillersville,  adjoining 
lands  of  P.  H.  and  the  Pennsylvania  Road^"  was  sufficient,  it 
not  being  shown  thai  there  was  any  other  building  there 
answering  to  that  description.*  But  as  against  an  innocent 
purchaser,  the  fact  that  the  party  owned  no  other  bouse 
answering  to  the  description  will  not  cure  the  defect.® 

§  883.  Rtdes  appUoable  to  Deeds.  —  The  rules  of  descrip- 
tions in  deeds  have  also  been  applied  to  mechanics'  liens. 
Premises  once  sufficiently  described,  the  addition  of  a  circum- 

1  Lombard  v.  Johnson,  76  HI.  599.  *  Knabb's  Appeal,  10  Penn.  186. 

s  Brundage   t^.    Phillips,    3   Grant         ^  Shafibr  v.  Hull,  2  Penn.  L.  J.  98. 
Cas.  (Penn.)  313.  •  Montrose  r.  Conner,  8  Cal.  8i4. 

*  Springer   v.    Kejser,   6   Whart 
(Penn.)  187. 
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stance,  false  or  mistaken,  will  not  vitiate  the  description. 
Thus,  property  upon  which  a  lien  was  claimed  was  described 
in  the  petition  and  complaint  as  *^the  several  buildings  known 
as  the  gas-works  of  the  La  Crosse  City  Gas  Light  &  Coke 
Company,  situated  on  lots  numbered  8,  9,  &c.,  in  block  14,*' 
whereas  the  buildings  were  situated  on  other  premises  in  the 
same  city,  —  this  latter  averment  did  not  invalidate  the 
previous  accurate  statement.^  Where  a  law  requires  that  the 
contract  should  be  made  with  reference  to  some  particular 
land,  it  is  not  necessary  to  describe  it  by  metes  and  bounds, 
or  by  numbers ;  if  it  described  it  as  a  mill  at  Marseilles,  and 
it  does  not  appear  that  the  defendant  has  more  than  one  mill 
at  that  place,  it  would  be  sufficient  in  a  deed  to  pass  the  title  ; 
and  no  reason  is  perceived  for  greater  accuracy  to  enable  the 
parties  to  create  this  lien.^  Only  such  mistakes  as  are  calcu- 
lated to  mislead  subsequent  purchasers  or  creditors  should 
destroy  the  claim.  The  object  which  the  legislature  had  in 
view  is  attained  by  setting  forth  on  the  record  such  matters 
as  will  leave  no  reasonable  room  to  doubt  the  particular 
building  intended  against  which  the  claim  is  filed.^  So  that, 
when  an  error  in  description  is  so  perfectly-  apparent  that  no 
one  could  be  deceived  or  misled  by  it,  it  may  be  disregarded, 
as  where  the  word  ^^  north  "  was  used  instead  of  '^  south,"  and 
was  clearly  inconsistent  with  the  rest  of  the  description.  So, 
a  reference  to  a  deed  which  contained  a  correct  description  is 
sufficient  to  cure  this  error.^  Again,  a  claim  filed  mentioned 
the  county,  village,  road  on  which  the  property  fronted,  the 
owners  of  the  adjoining  property,  the  materials  of  which  the 
building  was  constructed,  the  number  of  stories,  and  gave  the 
proper  width  in  front,  but  the  depth  incorrectly, —  this  mis- 
take did  not  avoid  the  lien.^  But  it  has  been  held  not  to  be 
an  immaterial  defect  to  describe  erroneously  property  as  lots 
*'  6  and  7,"  the  true  description  being  "  8  and  4."  ®  So, 
where  the  property  was  described  as  a  dwelling-house,  situ- 

1  Brown  v.  La  CroMe  City,  16.Wis:         •  McCoy  v.  Quick,  80  Wis.  521. 
565.  *  Kennedy  v.  House,  41  Penn.  89. 


>  Stnwn  V.  Cogswell,  28  LI.  457.  «  Lindley  v.  Cross,  31  Ind.  109. 
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ated  on  the  south  end  of  lot  6,  ^^  to  which  the  said  R.  has  a 
leasehold  interest,"'  and  it  turned  out  that  R.*s  leasehold 
interest  was  to  the  north  one  hundred  feet  of  the  lot ;  that 
R.'s  dwelling  was  in  the  centre  of  the  lot ;  and  that  another 
person  owned  a  dwelling  on  the  south  end  of  lot  6,  it  was  held 
that  the  notice  was  not  sufficient  and  that  no  lien  attached.^ 

§  384.  Question  for  Jury.  —  In  matters  of  description,  it  is 
impracticable  for  the  court  to  decide  what  mistakes  shall 
avoid  the  lien,  and  hence  the  only  safe  rule  is  to  refer  the 
question  of  identity  to  the  jury,  unless  the  claim  or  statement 
of  demand  is  totally  defective  in  giving  information  to  pur- 
chasers and  others  making  search  for  encumbrances,  and  is 
such  as  will  not  direct  them  to  the  right  place.  The  court 
cannot  take  judicial  cognizance  of  the  circumstances  of  the 
neighborhood,  which  is  absolutely  necessary  to  enable  them, 
in  case  of  latent  ambiguity,  to  decide  the  question.^  Accord- 
^S^J'i  i^  h&s  been  decided  that  a  mechanic's  claim  against  a 
building  ^^  situate  in  Clinton  Street,  on  the  north  side  there- 
of, and  one  hundred  and  thirty  feet  east  of  Eleventh  Street, 
containing  in  front  on  Clinton  Street  20  feet,"  is  not  per  »e 
inconsistent  with  a  deed  describing  a  building  as  ^* situate  on 
the  north  side  of  Clinton  Street,  beginning  at  the  distance  of 
one  hundred  and  sixteen  feet  eastward  from  the  east  side  of 
Eleventh  Street,  and  containing  in  front  on  Clinton  Street 
20  feet."  It  should  be  submitted  to  a  jury.®  So,  under  an 
act  which  requires  ^^  such  matters  of  description  as  shall  be 
sufficient  to  identify  the  same,"  unless  the  description  is 
manifestly  insufficient,  the  question  of  identity  is  generally 
for  the  jury.* 

§  885.  Patent  Ambiguities,  Ao.  —  A  description  containing  a 
patent  ambiguity  will  not,  however,  be  referred  to  a  jury, 
but  be  declared  by  the  court  to  be  void  for  uncertainty ;  as 
where  a  notice  described  the  property  as  follows :  "  A  part 
of  lot  3,  section  86,  township  83,  range  4  west,  containing 
five  acres,  situated  in  Starke  Co.,  Ind."^    Notice  of  an  in- 

1  Runey  v,  Re«,  7  Greg.  ISO.  *  E wing  v,  Bamw,  4  Watu  &  S.  467. 

*  McClintock    v.   Rush,  63    Penn.         *  Kennedy  v.  Hoate»  41  Peon.  39. 
208.  s  Howell  v,  Zerbee,  26  Ind.  214. 


DESCBIPTION.  627 

tention  to  hold  a  Hen  on  "  a  part  of  lot  No.  110  "  is  inopera- 
tive and  void  for  uncertainty.  Such  void  notice  cannot  be 
made  effective  on  some  specific  portion  of  such  lot  by  aver- 
ment that  the  notice  was  intended  to  apply  to  such  specific 
part.^  A  description  as  *'  a  two-story  frame  dwelling-house, 
on  the  north-west  quarter  of  the  south-east  quarter  of  section 
11,  township  86,  range  31,  in  the  county  of  Vernon,  in  the 
State  of  Missouri,  is  bad,  as  there  is  nothing  in  this  descrip- 
tion to  show  on  what  part  of  the  land  the  house  in  question 
is  .located,  nor  any  attempt  to  describe  the  acre  of  land.^  It 
was  held  that  a  description  *^  being  his  dwelling-house  sit- 
uated at  the  intersection  of  K.  and  Seventeenth  Sti'eets,  on 

lot in  square  164,"  was  not  sufficiently  descriptive.*    A 

description  ^^  said  house  is  situated  near  the  northeast  corner 
of  the  northeast  quarter  of  southwest  quarter  of  section  9, 
&c.,'*  is  bad.^  A  claim  for  materials  furnished  towards  the 
construction  of  two  buildings  described  them  as  ^*  situated  on 
that  part  of  North  La  Grange  known  as  blocks  8  and  4  owned 
by  "  defendant.  One  of  the  buildings  was  erected  on  block  8, 
and  the  other  on  several  of  the  lots  which  constituted  block  4, 
and  the  blocks  were  separated  by  a  street.  Held,  bad,  be- 
cause it  failed  to  show  on  which  block  or  lots  the  buildings 
were  respectively  situated  ;  and  this  conclusion  is  not  altered 
by  the  fact  that  the  two  buildings  together  constituted  one 
establishment  for  manufacturing  purposes.^  So,  where  it  is 
stated  to  be  '^  one  acre,  more  or  less,  lying  north  of,  and  ad- 
joining the  north-west  corner  of  Sixby*s  addition  to  the  vil- 
lage of  V.  B.,  in  the  county  of  L."  ®  Eighteen  houses  were 
erected ;  a  claim  filed  against  eight  of  them,  without  desig- 
nating which,  was  held  void  for  uncertainty.^  So,  a  descrip- 
tion of  ^^  a  house  and  stable  in  North  Queen  Street,  adjoin- 
ing property  of  Jacob  Zecker  and  others,"  and  the  name  of 
the  owner  or  reputed  owner  not  given,  was  bad.*    But  a 

1  Irwin  V.  Crawfordsville,  72  Ind.  *  Wright  v.  Beardsley,  69  Mo.  548. 
Ill ;  8.  c.  46  Ind.  441 ;  City  of  Craw-  >  Lemly  v.  La  Grange,  65  Mo.  546. 
fordsTille  v.  Johnson,  51  Ind.  398.  *  Manger  v.  Green,  20  Ind.  88; 

*  Williams  v.  Porter,  51  Mo.  442.  7  Pennock    v.   Hoover,    5    Rawle 

*  Basshor  v.  KUboum,  SMacArthur  (Penn.), 291. 

(D.  C),  278.  •  lu  rt  HiU's  Estate,  2  Penn.  L.  J.  96. 
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description  which  would  be  insufficient,  as,  ^^  about  three 
acres,"  in  a  particular  ^^  comer  of  a "  certain  ^*  quarter  sec- 
tion," may  be  made  good,  if  attendant  circumstances  are 
averred  to  help  fix  the  precise  location,  which  by  the  aid  of 
extrinsic  evidence  would  enable  any  one  to  locate  the  precise 
premises  ;  as  where  the  above  description  was  further  quali- 
fied by  statiug  that  '^  the  defendant  is  now  owning  and  in 
possession  of  said  land,  as  he  has  been  ever  since  the  time 
above  mentioned,  and.  in  his  own  right  is  now  holding,  and 
has  been  so  holding,  under  a  title  bond  for  said  laud  made,  by 
W.  B.  W."i 

§886.  WlienXbctiinsioBvldenceAdmlMlble.  —  When  the  de- 
scription is  void  for  uncertainty  on  its  face,  parol  evidence  is 
inadmissible  to  remedy  the  defect.'  Nothing  but  confusion 
and  uncertainty  could  result,  if  this  were  allowed.  Neither 
is  it  admissible  to  prove  the  description  was  intended  to  ap- 
ply to  the  house  sold,  with  knowledge  of  the  owner.^  Nor 
will  allegations  in  the  complaint,  that  the  ownership  of  the 
property  remained  unchanged,  that  no  third  person  had  ac- 
quired any  rights  that  would  be  affected  by  a.  correction  of 
the  mistake,  and  that  the  materials  furnished  were  the  only 
kind  ever  furnished  by  plaintiff  to  defendant,  cure  a  radical 
misdescription,  and  the  court  has  no  power  to  reform  it  ;^ 
and,  more  particularly  as  against  third  persons,  no  material 
alterations  can  be  allowed  in  the  notice,  on  filing  a  complaint 
upon  it.^  But  where  a  party  filed  a  notice  of  lien  containing 
the  right  description  of  the  lot,  as  No.  41,  and  subsequently 
filed  his  complaint  to  enforce  it,  and  with  it  filed  a  written 
copy  of  the  above-mentioned  notice,  and  by  mistake  the  lot 
was  named  12  instead  of  41  in  the  complaint,  and  the  same 
clerical  error  was  repeated  in  the  decree,  a  cori'ection  of  the 
mistake  was  allowed,  as  the  notice  filed  with  the  complaint 
gave  the  true  designation  to  the  lot.®  So,  where  the  de- 
scription was  '*  lots  lettered  A.  B.  and  C.  in  the  sub  division 
of  original  lot  No.  2  in  square  No.  791  recorded  in  the  office 

1  Qnackenbash  p.  Canon,  21  HL  09.         «  Lindley  v.  Cross,  31  Ind.  109. 

3  Manger  v.  Green,  20  Ind.  38.  *  Wade  v.  Reits,  18  Ind.  807. 

*  Simpaon  v.  Morraj,  2  Penn.  7ft.  ®  Wasson  v.  Beauchamp,  11  Ind.  IS. 
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of  the  surveyor  of  the  city  of  Washington,  in  liber  R.  W.  No. 
1,  folio  62,"  whereas  the  lots  were  situated  in  square  No.  971, 
which  was  the  square  recorded  at  the  place  of  reference  ;  and 
where  also  the  description  contained  in  the  notice  was  appli- 
cable alone  to  said  last-mentioned  square,  and  where  also  the 
owners  had  not  been  misled,  and  no  other  rights  had  inter- 
vened, the  lien  was  upheld  upon  the  ground  that  the  prop- 
erty was  sufficiently  described.^  A  lien  claim  was  held  not 
fatally  defective  as  between  the  mechanic  and  owner,  which 
correctly  designated  the  property  as  a  *'  three-story  brick 
building  on  lots  19  and  20,"  but  by  a  clerical  mistake  misde- 
scribed  the  block  as  No.  2,  instead  of  No.  20,  where  the  notice 
properly  located  the  property,  and  the  evidence  showed 
owner  had  no  other  building,  and  owned  no  other  lot  than  in 
block  20.  But  had  a  third  party  purchased  without  any 
other  notice  and  relying  thereon,  the  rule  would  have  been 
otherwise.* 

§  387.  Claiming  too  maoh  Ziand.^  —  Fraudently  or  intention- 
ally claiming  too  much  land  as  subject  to  the  lien  renders  the 
claim  void,  under  a  statute  which  requires  the  builder  to  file 
a  certificate  of  his  lien,  which  shall  *•*  describe  the  premises." 
A  party  having  alien  on  one  of  three  paper-mills,  which  were 
near  each  other  and  belonged  to  the  same  owner,  but  were 
independent  and  susceptible  of  a  separate  description,  de- 
scrilied  the  premises  on  which  the  lien  was  claimed  as  ^Hwo 
tracts  of  land,  situate  in  the  town  of  W.,  one  of  said  tracts 
bounded  north,  south,  and  west  by  lands  now  or  late  of  C, 
and  on  the  east  by  the  C.  River,  with  two  paper-mills  thereon, 
and  the  other  tract  bounded  north  on  lands  of  C,  &c.,  with 
one  paper-mill  thereon,"  was  held  void  for  this  cause.  Or, 
if  the  description  is  so  grossly  inaccurate  as  to  show  that  there 
was  no  attempt  to  give  an  accurate  and  true  description,  and 
more  is  thus  included  than  is  covered  by  the  lien,  the  lien 
will  fail.  But  a  mere  mistake  in  including  more  land  than 
can  be  made  subject  to  the  lien,  if  not  intentionally  false, 
will  not  destroy  the  notice.^    Again,  where  too  much  land 

1  McLean  v.  Yoiiiig»  2  MacArthar         '  See  Chapter  XVII.  i 
(D.  C),  184.                                                «  Rose  v.  Pense,  29  Conn.  256.                                    ' 

2  De  Witt  v.  Smith,  63  Mo.  268. 
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i^as  embraced  iu  the  claim  of  lien,  and  on  discovering  the 
mistake  the  lienors  entered  upon  the  land  records  a  release, 
but  which  was  not  sealed,  witnessed,  or  acknowledged,  it  was 
held  the  lieu  was  nevertheless  valid,  it  not  appearing  that 
there  was  any  intention  to  deceive,  or  that  any  one  had  been 
injured  J  So,  if  a  lien  claim  bond  fide  describe  an  unnecessary 
quantity  of  land,  and  more  than  is  included  in  the  lot  and 
curtilage  upon  which  the  building  is  erected,  it  will  not  be 
fatal  to  the  claim.  The  lien  will  in  that  case  be  held  good 
upon  whatever  property  belongs  to  the  lot  and  curtilage,  and 
is  necessary  to  the  enjoyment  of  the  premises,  which  is  a 
question  of  fact.*  Again,  although  a  claimant  embraces  in 
his  claim  filed  more  property  than  by  statute  he  is  entitled  to, 
if  the  claim  distinctly  show  what  buildings  were  erected  by 
the  labor  and  materials  of  the  claimantr  it  is  good  to  the  ex- 
tent it  is  recognized  by  the  statute,  if  it  be  a  mere  mistake 
and  works  no  injury.*  And  where  a  mechanics'  lien  attached 
to  one  acre,  and  a  lien  was  filed  embracing  one  acre  and  thirty- 
five  hundredths  acres,  it  was  not  void  merely  because  it  em- 
braced more  than  one  acre,  —  no  fraud  being  suggested.* 

§  388.  Lot,  CurtUage,  Acre,  Ac* —  When  the  lien  is  given  by 
statute  upon  "  a  lot "  or  "  curtilage,"  and  Jhe  lot  has  been  re- 
peatedly sold  and  bought,  and  the  owners  always  recognized 
one  set  of  metes  and  bounds,  and  never  made  any  other, 
claimants  may  adopt  them  in  filing  their  liens ;  and  are  not 
compelled,  when  so  doing,  to  cause  a  new  survey  to  be  made 
within  narrower  limits,  which  no  one  recognizes.  The  law, 
unless  the  amount  of  lot  is  specially  restricted,  intends  that 
land  enough  shall  be  included,  if  there  be  enough  in  the  lot, 
to  satisfy  the  entire  expense  of  building.  It  is  impossible 
for  the  mechanic  to  determine  in  advance  the  amount.  A 
building  may  readily  be  erected  at  such  expense,  and  in  such  • 
a  place,  that,  if  it  has  to  be  sold,  it  will  not  pay  half  of  the 
claim.  In  such  case,  if  the  land  be  poor,  it  may  take  a  large 
quantity  of  it  to  pay  the  mechanic  ;  and  the  claimant  should 

1  Shattuck  V,  Beardsley,  46  Conn.         »  Wliitenack  v.  Noe,  3  Stockt.  Ch. 

886.  (N.  J.)  821. 

«  Edwardfl  ».  Derrickson,  4  Dutch.         *  Oeter  v.  Rabeneau,  46  Mo.  696. 
(N.  J.)  89.  •  See  section  201. 
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not  be  compelled,  before  he  can  possibly  know  what  the 
result  is  to  be  in  this  respect,  to  limit  his  security  to  a  lot  of 
five,  ten,  or  fifty  acres.  It  does  not  follow  that,  because  the 
lien  is  on  a  lai-ge  tract,  it  must,  of  necessity,  all  be  sold. 
This  lien  is  just  like  any  other  lien ;  all  that  is  necessary  to 
do  is  to  sell  enough  to  pay  the  claims.^  And,  having  seen ' 
that  the  idea  of  a  "  curtilage  "  or  "  lot "  may  be  expanded  or 
contracted  by  the  character  and  location  of  the  erection  stand- 
ing upon  it,  and  by  the  nature  and  extent  of  the  business  to  be 
done  there,  it  is  highly  probable  that  mechanics  may  honestly 
differ  about  the  amount  of  land  which  can  fairly  be  held 
by  the  lien,  —  it  must  be  settled  at  the  trial ;  and  although  the 
lien  cannot  lawfully  be  extended  beyond  the  lands  described 
in'  the  lien  claim,  yet  it  does  not  follow  that  the  claimant 
must  necessarily  enforce  his  lien  on  all  the  property  he  des- 
cribes as  a  lot  or  curtilage,  or  else  lose  his  entire  elaim.^  So, 
on  the  other  hand,  the  lien  is  not  invalid,  although  it  does 
not  cover  all  the  land  connected  with  the  building  to  which 
the  owner  has  a  title-deed.^  Some  allegation  of  the  quantity 
of  land  sought  to  be  made  subject  to  the  lien  is  generally  ne- 
cessary ;  as  where  ^^  a  description  of  the  premises  and  all  the 
material  facts  in  relation  thereto  "  was  required,  a  complaint 
which  did  not  show  the  quantity  of  land,  or  whether  it  was 
within  the  limits  of  any  city,  town,  or  village  plot,  was  con- 
sidered insufficient.^  So,  if  the  statute  give  the  lien  upon 
**'  one  acre  "  only,  it  is  necessary  that  the  acre,  if  part  of  a 
larger  tract,  should  be  described  in  the  lien  claim  required  to 
be  filed,  in  order  that  all  persons  may  have  notice  of  what 
land  is  affected  by  it.  And  where  there  is  no  provision  of  law 
by  which  the  lien  claimant  is  authorized  to  call  upon  or 
compel  the  owner  of  the  land  to  designate  the  acre,  he  may 
designate  it  himself.  If  his  designation  may  sometimes  un- 
necessarily prejudice  the  rights  of  the  land-owner,  it  is  equally 
true  that  a  designation  by  the  land-owner  may  seriously  affect 

1  Edwardg  v,  Derrickflon,  4  Dutch.         *  Smith  v.  Johnson,  2  MacArthur 

(N.J.)  46.  (D.  C.).481. 

s  Vide  Chapter  XYU.  ^  McCartj  v.  Tan  Etten,  4  Minn.  J 

*  Derrickson  v.  Edwards,  6  Dntoh.  461. 
(N.  J.)  468. 
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tbe  value  of  the  lien.^  Thus,  it  has  been  held  that  where  a 
lien  is  filed  against  a  building  in  the  country,  and  the  acre  of 
ground  on  which  it  is  situated,  the  description  must  identify 
that  particular  acre,  or  the  lien  will  fail.' 

§  389.  Court  to  determine  Bxtent  and  Location  of  Iiand.  — 
Where,  however,  the  law  provides  for  the  settlement,  as  part 
of  the  proceedings,  of  what  curtilage  shall  go  with  the  build- 
ing, it  matters  not  whether  any,  or  what,  is  described  in  the 
claim  filed,^  if  the  locality  and  building  be  designated^  as  the 
parties  are  not  bound  by,  nor  is  the  extent  of  land  that  will 
pass  by  a  sale  under  proceedings  affected  by,  that  set  forth  or 
claimed  in  the  lien  file>  So,  where  the  statute  declared 
that  ^^  the  land  upon  which  any  building  or  superstructure 
shall  be  erected,  together  with  convenient  space  around  the 
same,  or  so  much  as  may  be  required  for  the  convenient  use 
and  occupation  of  the  premises,  shall  be  subject  to  the  lien  ; " 
and  the  notice  of  lien  and  complaint  described  the  land 
around  the  building  iu  these  words,  *^  with  such  convenient 
space  of  land  around  the  same  as  may  be  required  for  the  con- 
venient use  and  occupation  thereof,"  —  it  was  sufficient  as  a 
matter  of  description.  It  was  proper  for  the  court,  by  its 
decree,  to  define  the  amount  and  extent  of  the  land  connected 
with  the  building  which  was  properly  subject  to  tbe  lien.^ 
Where  the  complaint  described  the  property  as  a  large  build- 
ing on  certain  lots  in  a  certain  block  belonging  to  the  defend- 
ant, together  with  a  convenient  space  of  land  around  the 
same,  it  was  sufficiently  specific*  It  is  the  duty  of  the  court 
in  all  cases  to  send  out  a  commissioner  or  other  officer,  or  by- 
other  appropriate  proceedings  to  locate  the  land  subject  to  the 
lien  ;  otherwise,  if  there  were  several  lienors,  and  the  property 
subject  was  part  of  a  larger  tract,  and  they  could  select  the 
premises  themselves,  one  might  locate  the  land  connected 
with  the  building  lying  northward,  and  another  southward, 
and  so  on.^    In  another  case  it  was  ruled  that  the  descrip- 

1  Tuttle  V.  Howe,  14  Minn.  146.  «  Tibbetts  v.  Moore,  28  Cal.  20S. 

s  Williams  v.  Porter,  51  Mo.  442.  •  Dickson  v.  Corbett,  11  Ner.  277. 

s  Lightfoot  V.  Krug,  85  Penn.  849.  7  Qster  v.  Rabene^u^  46  Mo.  506, 
«  Nelson  v,  Campbell,  2S  Penn.  156. 
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tion  of  land  in  a  decree  is  defective  if  it  wants  certainty. 
The  boundaries  of  the  tract  of  which  the  sheriff  is  to  place 
the  purchaser  in  possession,  should  not  be  left  to  the  sheriff, 
nor  to  adjustment  between  the  purchaser  and  the  owner  of 
the  remainder  of  the  tract.^  The  judgment  should  not  be 
for  a  greater  amount  of  land  than  authorized  by  statute. 
For  such  error  it  will  be  invalid,  and  reversed.^  But  where 
a  court  on  appeal  may  order  an  inferior  tribunal  to  correct 
its  judgment,  and  a  judgment  is  given  in  favor  of  a  material- 
man on  more  than  one  acre  of  land,  which  was  the  limit  by 
law,  the  lien  judgment  is  not  for  that  reason  void,  <as  the 
appellate  court  will  direct  the  lower  court  to  so  modify  its 
judgment  as  to  give  the  plaintiff  his  lien  on  the  one  acre 
alone.  This  can  be  accomplished  also  by  a  stipulation  of  the 
parties  defining  the  acre,  and  a  remitter  by  the  plaintiff  of  all 
over  and  above  that  amount.^ 

§  389  a.  Correction  o£  —  A  misdescription  may  be  corrected 
within  the  time  allowed  for  filing  notice  of  lien>  A  misde- 
scription of  the  premises  upon  which  work  and  labor  are  done 
in  the  erection  of  a  building,  in  the  written  contract  of  the 
parties,  will  not  prevent  the  laborer  from  having  his  lien  upon 
the  premises  which  are  truly  described  in  the  petition,  and 
upon  which  the  work  was  actually  done.*  A  description  as 
^^  part  of  lot  «  "  may  be  sufficient  in  a  notice  of  lien,  but  the 
complaint  following  the  same  words  would  be  insufficient, 
the  latter  should  have  rendered  the  description  of  the  notice 
more  definite.® 

§  890.  "Who  may  take  Advantage  of  InsuiBcient  Deacrlption. — 
Any  such  insufficiency  in  the  notice  may  be  taken  advantage 
of  by  the  owner,  purchasers,  or  subsequent  encumbrancers.^ 
But  a  subsequent  mortgagee  cannot  object  that  the  premises 
are  not  so  described  in  the  liens  as  to  pass  title. under  a  sale, 
although  he  may  have  redeemed  the  premises  from  a  sale 
under  a  judgment  on  the  lien.  If  from  insufficient  description 

I  Tintley  v.  Boykin,  46  Tex.  602.  >  Clark  v.  Manning,  90  Bl.  880. 

>  Engleman  v.  Graves,  47  Ma  348.  *  City  of  Crawfordsville  v.  Barr,  66 

«  McCoy  V.  Quick,  80  Wig.  621.  Ind.  867. 
«  Gray  v.  Stevenson,  60  Iowa,  173.  "*  iKnabb's  Appeal,  10  Penn.  180. 
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the  purchaser  gets  no  title,  the  mortgagee  has  his  remedy  in 
ejectment.^ 

891.  When  to  be  Made.^  —  Objection  to  the  notice  or  com* 
plaint  on  the  ground  of  insufficient  description  should  be 
made  either  before  or  at  the  trial  of  the  cause,  and  not  on 
appeal.^  Every  intendment  aft^r  verdict  will  be  made  in  its 
support.  Thus,  where  the  registry  must  contain  a  specifica- 
tion of  '^  the  locality  of  the  building  and  the  size  and  number 
of  the  stories  of  the  same,  or  such  other  matters  of  description 
as  shall  be  sufficient  to  identify  the  same,"  after  a  verdict,  a 
claim  was  considered  good  which  stated  that  the  house  and 
lot  was  '^  on  the  north  side  of  Lombard  Street,  west  of  Ninth 
Street,  adjoining  S.  S.'s  lot  on  the  east,"  without  mentioning 
the  number  of  stories  of  the  house.^  So,  a  notice  addressed 
in  terms  to  the  clerk  of  the  "  city  and  county  of  New  York," 
and  stating  that  the  building  is  situate  in  ^^  85th  Street,  be- 
tween 4th  and  5th  Avenues,"  it  was  said,  although  it  may  be 
deemed  to  lack  precision,  and  to  require  a  reference  to  the 
address  to  the  clerk  of  the  county  to  make  it  plain  that  the 
building  is  within  the  county,  yet  this  reference,  together 
with  a  knowledge  of  the  act  under  which  it  may  be  read, 

• 

could  leave  no  doubt  on  the  mind  of  any  one  of  the  true 
location  of  the  building ;  and  if  a  notice  so  loosely  given  be 
not  approved  of,  still  the  spirit  and  intent  of  the  statute  was 
so  far  complied  with  that,  after  judgment  is  given,  it  would 
not  be  reversed  for  that  cause.^  So  a  court  will  not  decide, 
on  a  writ  of  error,  whether  the  lien  claim  includes  too  much 
land.     This  is  a  question  of  fact  to  be  settled  at  the  trial.^ 

1  Gamble  v.  Voll,  16  Cal.  609.  «  Shaw  v.  Barnes,  6  Penn.  18. 

<  This  section  was  cited  with  appro-        *  Tinker  v.  Geraghtj,  1  £.  D.  Smith, 

bation  in  Mclaughlin  v.  Reinhart,  64  687. 
Md.  78,  81.  ^  Derrickson  o.  Edwards,  6  Datch. 

s  CaldweU  v,  Asbury,  29  Ind.  461.  (N.  J.)  468. 
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CHAPTER  XXXIIL 

PABTIES. 

§  392.  When  Action  is  Joint  or  Beveral,  &o.  —  Mechanics' 
lien  laws  do  not  change  the  relation  of  parties  to  contracts.* 
The  parties  proper  to  bring  an  action  on  matters  arising  out 
of  the  contract  are  the  appropriate  parties  to  enforce  their 
claim  of  lien.  Where  no  provision  exists  in  the  statute  to 
the  contrary,  if  the  action  on  the  former  should  be  by  a 
joinder  of  two  or  more  individuals,  or  should  be  several,  the 
parties  to  the  claim  or  petition  should  be  therefore  joint  or 
several.  Accordingly  a  scire  facias  upon  a  mechanics*  lien 
must,  like  an  action  of  assumpsit,  follow  the  nature  of  the  con- 
tract ;  if  one  of  several  persons  who  ought  to  join  in  such  scire 
facias  brings  the  action  alone,  the  defendant  may  take  ad- 
vantage of  the  error  upon  the  general  issue.^  So,  although  a 
scire  facias  to  enforce  a  lien  by  a  material-man  must  be  brought 
against  the  owner  and  contractor,  yet  a  mechanics'  lien  can 
be  filed  by  a  firm,  one  of  whose  members  is  named  as  the 
contractor.^  Where  a  contract  was  made  in  the  name  of 
one  partner  for  the  benefit  of  both,  the  petition,  being 
gQverned  by  the  rules  of  equity,  may  be  in  the  names  of 
both.*  When  the  statute  provides  for  *'a  joint  or  several 
action  "  by  several  claimants  to  enforce  the  lien,  they  may,  of 
course,  unite,  or  any  of  them  may  file  a  separate  bill  upon  his 
own  claim  against  the  employer.*^  Several  parties,  however, 
cannot,  unless  authorized  by  statute,  join  in  a  proceeding 
to  enforce  a  mechanics'  lien,  if  they  have  not  a  joint  interest 
in  the  subject-matter  of  the  suit.^    As,  where  the  holder  of  a 

1  Rockwood    V.  Walcott,  8   Allen        *  Lombard  v.  Johnson,  76  Bl.  699. 
(Mass.),  46S.  *  Longest  v,  Breden,  9  Dans  (Kj.), 

>  Howard  v.  M'Kowea,  2  Browne  141 ;  Barber  v.  Reynolds,  83  Cal.  497 ; 

(Penn.),  160.  affirmed  in  Barber  v.  Reynolds,  44  Cal. 

*  Chambersbnrgh  Man.  Co.  v.  Uaxe-  619. 
kU,  8  Brewst  (Penn.)  9&  •  Boah  o.  Connelly,  88  IlL  447. 
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claim  secured  by  a  lien,  prior  to  the  commencement  of  an 
action  against  the  defendant,  assigns  a  portion  of  his  claim  to 
another  person,  such  assignee  is  not  a  necessary  party  to  the 
action.^  So,  where  persons  were  partners,  and  as  such  con* 
tracted  to  build  a  house,  and  upon  a  settlement  a  note  was 
given  to  one  of  the  partnere  for  a  certain  portion  of  the  price, 
and  to  the  other  two  for  the  residue,  the  interest  of  the  one 
who  received  the  note  to  himself  alone  thereby  became 
severed  from  the  other  two,  and  they  could  not,  therefore,  join 
in  a  proceeding  to  enforce  their  mechanics'  lien,  but  had  to 
proceed  separately,  according  to  their  respective  rights,  as 
fixed  upon  the  settlement.^  In  regard  to  defendants  it  has 
been  decided  that  on  a  joint  and  several  contract  of  two  or 
more  parties  with  a  mechanic  that  he  should  build  them  a 
house,  if  one  is  alone  made  defendant  it  is  sufficient.^  If  a 
mechanic,  in  his  claim,  states  the  name  of  the  person  by 
whom  he  was  employed,  and  it  tiu*ns  out  that  such  person 
was  a  member  of  a  firm  and  employed  him  on  behalf  of  the 
firm,  the  mechanic,  in  an  action  to  enforce  the  lien,  may  and 
should  make  all  the  members  of  the  firm  defendants,  notwith- 
standing the  name  only  of  the  one  by  whom  he  was  employed 
appears  in  the  claim  filed  with  the  recorder.*  Non-joinder 
of  defendants  may,  in  some  States,  be  waived,  as  at  common 
law,  by  not  making  the  objection  at  the  proper  stage  of  the 
trial,  and  in  the  appropriate  manner.* 

§  393.  Survivorship.  —  When  the  action  is  joint,  as  in  case  of 
partnei-s,  and  one  die,  the  claims  of  the  firm  belong  to  the  sur- 
vivor, and  suit  must  be  brought  by  him.^  Where  the  parties, 
though  not  general  partners,  yet  jointly  do  certain  work  for 
their  common  benefit  and  account,  and  one  die,  the  petition 
should  be  prosecuted  by  the  survivor.^  If  there  be  no  one 
jointly  interested  with  a  mechanic,  to  whom  the  action  would 
survive,  and  he  die  before  the  work  is  completed  or  lien 
taken,  the  executor  may  finish  it,  and  take  the  lien  for  the 

I  Bojle  v.  Kobbins,  71  N.  C.  180.  «  Harbeck  v.  Southwell,  18  Wis.  4ia 

a  Bush  V.  Connelly.  83  III.  447.  «  Davis  v.  Church,  1  Watte  &  & 

•  Putnam  v.  Ross,  55  Mo.  118 ;  Has-  240. 

sett  V.  Rust,  64  Mo.  825.  ^  Rockwood    v.  Walcott,  3   Allen 

«  McDonald  v.  Backus,  45  Cal.  2G2.  (Mass.),  458. 
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whole  amount.^    In  Bome  jurisdictions  statutes  have  been 
passed  to  prevent  the  abatement  of  the  proceedings  upon  the 
lien  claim  by  the  death  of  the  builder  or  owner,  by  extending 
the  remedy  to  executors  or  administrators;  in  which  case 
*^the  executors  and  administrators  named  are  those  of  the 
owner  at  the  time  the  lien  is  filed,  and  not  of  a  former  owner 
when  the  contract  is  made  or  the  work  done.^    If  no  special 
statutory  provision  be  made,  in  a  proceeding  to  enforce  the 
lien  on  the  realty  of  the  decedent,  the  administrator  is  a 
necessary  party,  as  the  personal  estate,  in  the  event  of  re- 
covery, is  liable  primarily  '  to  the  payment  of  the  judgmeut, 
the  lien  being  but  an  additional  security,  to  which  the  me- 
chanic can  resort  for  the  payment  of  his  debt.     The  heirs, 
having  a  direct  interest  in  the  land,  are  also  necessary  parties 
to  the  suit,  and  are  properly  joined  with  the  administrator.^ 
But  where  the  proceedings  were  against  ^^  the  original  debtor, 
and  against  all  and  every  person  owning  or  possessing  the 
property,"  and  no  provision  was  made  for  reviving  them,  the 
suit  should  be  against  the  heirs  who  had  taken  the  estate, 
and  not  against  his  administrator,  who  is  in  no  sense  the 
owner  of  the  property.^    When  the  title  of  the  premises  is  in 
the  ancestor  at  the  time  of  his  decease,  the  heirs  should  be 
made  parties.     But  where  the  owner  of  real  estate,  upon 
which  there  was  a  mechanics'  lien,  sold  the  property,  and  took 
a  mortgage  back  to  secure  the  purchase-money,  after  which 
he  died,  it  is  not  necessary  to  make  his  heirs,  but  only  his 
administrator,  party  defendant  to  a  proceeding  to  enforce  the 
mechanics'   lien,  because  the   mortgage  debt  and  security, 
being  personal  property,  passed   to  his  personal  representa- 
tives.^   Where  the  lien  is  on  an  estate  for  years  and  the 
owner  dies,  his  administrators  are  necessary  parties  to  a  fore- 
closure.^    The  jury  have  nothing  to  do  with  the  question 

1  Horton  v.  Carlisle,  2  Disnej  (Ohio),         •  Shields  t;.  Keys,  24  Iowa,  298.    In 

184.  the  absence  of  adminifltration,  the  heirs 

^  Kobbins  v.  Bann,  84  N.  J.  L.  822.  of  a  deceased  owner  may  be  made  par- 

s  Taylor  v.  Taylor,  8  Bradf.  (N.  Y.)  ties  defendant.    Simonds  v.  Baford,  18 

54.  Ind.  176. 

^  Guerrant  v,  Dawson,  84  Miss.  149 ;         ?  Brown    o.  2^iss,    69   How.    Pr 

Mix  V.  Ely,  2  Greene  (Iowa),  618.  (N.  Y.)  846. 

^  Belcher  v.  Schaumburg,  18  Mo. 
189. 
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whether  they  are  rightfully  made  parties  or  not.^  Where  a 
corporation,  with  whom  a  contract  was  made  to  erect  a  build- 
ing, ceases  to  exist,  as  a  church,  and  it  becomes  disorganized, 
it  is  not  necessary  to  make  such  body  a  defendant  on  petition 
to  establish  a  mechanics'  lien.' 

§  894.  Fiduciary  Relations.  —  Where  parties  stand  in  a  fidu- 
ciary relation  to  each  other,  as  principal  and  agent,  trustee 
and  cestui  que  trusty  and  the- like,  the  ordinary  rules  directing 
who  are  the  proper  parties  for  the  enforcement  of  contracts 
will  be  found  generally  to  apply  in  proceedings  under  the  lien 
laws.  Thus,  in  a  proceeding  to  enforce  a  mechanics'  lien,  both 
the  trustee  and  cestui  que  trust  should  be  made  parties,  and  a  fail- 
ure to  commence  proceedings  against  the  cestui  que  trust  until 
after  the  expiration  of  the  time  limited  by  the  statute  for  the 
commencement  of  proceedings  will  have  the  effect  of  postpon- 
ing the  lien  of  the  petitioner  to  that  of  the  cestui  que  trust. 
Making  the  trustee  named  in  the  deed  of  trust  a  party,  can- 
not affect  the  rights  of  his  cestui  que  trust}  So,  the  principal 
and  not  the  agent  should  be  sued  ;  *  as  where  a  lien  is  sought 
to  be  established  against  a  church,  the  church,  if  incorporated, 
should  be  sued  by  its  corporate  name ;  and,  if  not,  the  indi- 
vidual members  of  the  church  collectively .*»  Again,  a  county 
erected  a  building ;  the  action  would  be  properly  brought 
against  the  county,  and  not  against  the  controllers  of  public 
schools,  officers  of  the  county  for  school  purposes.^  But» 
where  a  person  does  business  as  "  H.  agent "  for  another,  and 
under  that  name  furnished  materials,  he  may  file  a  lien  upon 
the  premises  and  bring  a  petition  for  the  foi-eclosure  of  the 
lien  under  that  designation  J  Where  the  law  only  gives  a  lien 
against  the  legal  interest  or  estate,  the  owner  of  the  legal  title 
is  a  necessary  party.®    A  statute  provided  that  the  suit  of  the 

1  Van  Billiard  v,  Nace,  1  Grant  Cas.         •  Keller  v,  Tracj,  11  Iowa,  680. 
(Penn.)  238.  •  Williams  v.  Controllers,  18  Penn. 

«  Jennings  r.  Hinkle,  81  111.  183.  275. 

»  Bayard  v.  McGraw,  1  Bradw.  (III.)         7  Hooker  r.  Bartholomew,  42  Conn. 

134 ;  Clark  v.  Manning,  4  Bradw.  (111.)  95, 

649;  Phoenix  Mut.  Ins.  Co.  v.  Batchen,         »  Peabody  v.  East  M.  S.  in  Lynn,  5 

6  Bradw.  (111.)  621.  AUen  (Biass.),  640. 

*  Keller  v.  Tracy,  11  Iowa,  680 ; 
Hooper  v.  Flood,  64  Cal.  218. 
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mechanic  "should  be  brought  against  the  builder  and  the 
owner ; "  a  party  in  possession  made  a  contract  for  the  erec- 
tion of  the  house,  with  money  to  be  furnished  by  the  owner,  — 
the  owner  was  a  necessary  party.^  Although  in  one  case, 
where  the  law  required  "the  parties  in  the  contract  to  be 
joined  in  the  suit,"  and  the  trustees  of  a  church  who  made 
the  contract  were  joined,  it  was  sufBcient,  without  making  the 
church  corporation  a  party  defendant.* 

§  394  a.  Husband  and  "Wife,  —  In  cases  of  husband  and 
wife,  a  mechanics'  lien  filed  against  the  husband  alone,  as 
owner,  and  a  contractor,  but  not  referring  to  the  wife  or 
making  her  a  party  to  the  record,  is  not  a  lien  against  her 
estate.  To  be  a  lien  against  a  married  woman,  the  claim 
should  be  filed  against  the  wife.  The  divestiture  of  a  wife's 
title  under  the  lien  must  depend  on  the  record.  Proof,  after 
the  sale,  that  she  had  consented  to  the  contract  under  which 
the  claim  was  filed  is  not  allowable.  Neither  can  a  sheriflf  or 
other  officer  in  such  case  advertise  that  he  was  selling  the 
wife's  interest.  To  hold  otherwise  would  unsettle  the  whole 
doctrine  of  record  liens  and  notice,  and  leave  the  question  of 
lien  or  no  lien  to  depend  upon  the  proof  of  contracts  in  pais.^ 
So,  in  a  proceeding  to  enforce  a  lien  against  an  estate  by  the 
curtesy,  the  lien  cannot  affect  the  married  .woman's  rights,  nor 
is  she  a  necessary  party.*  But  a  married  woman,  it  would 
seem,  has  such  an  interest  in  a  homestead  as  to  make  her  a 
proper  party  in  a  suit  to>  foreclose  the  lien.  So  if  she  has 
the  exclusive  possession  tinder  a  decree  for  alimony.^  If  a 
husband  employ  a  mechanic  to  build  a  house,  representing 
himself  as  the  owner  of  the  equitable  title,  and  his  wife  was 
aware  of  the  belief  upon  which  the  mechanic  was  acting,  and 
concealed  from  him  the  fact  of  her  title,  she  would  be  estopped, 
in  a  suit  to  enforce  the  lien,  to  deny  that  the  title  was  in  her 
husband.  Still,  in  such  case,  the  wife  would  be  a  proper  party 
defendant  with  her  husband  in  a  suit  to  enforce  the  lien.  But 
in  such  case  the  judgment  against  the  wife  should  be  simply  in 

1  Babbitt   o.    Condon,    8    Dutch.         '  Fmle/s  Appeal,  67  Penn.  463. 
(N.  J.)  154.  «  Schnell  v.  Clements,  73  III.  618. 

*  Miller  v.  Faulk,  47  Mo.  282.  •  Weston  v.  Weston,  46  Wis.  ISO. 
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renij  and  not  against  her  personallj.^  In  those  States  where 
a  married  woman^s  property  is  secured  to  her  own  use  by 
statute,  on  a  scire  facias  filed  against  her  as  owner,  it  is  proper, 
though  not  essential,  to  join  the  husband  as  defendant.'  But, 
under  a  statute  which  requires  that  *^  when  a  married  woman 
is  a  party,  her  husband  must  be  joined  with  her  in  all  actions,'* 
Ac. ;  an  action  under  the  mechanics*  lien  law  is  no  exception  to 
this  rule.^  A  mere  technical  omission  to  join  the  husband  as  a 
defendant  would  be  cured  by  a  plea  in  bar,  trial,  and  verdict.^ 
§  895.  Rights  of  Persons  not  Parties.  —  Parties  and  their 
privies  are  estopped  froiQ  litigating  of  the  lien  when  once 
established.^  Accordingly,  a  purchaser  under  an  execution 
issued  in  pursuance  of  a  judgment  on  mechanics'  lien  law 
acquires  the  title  as  against  all  parties  before  the  court ;  ^  but 
persons  not  parties  to  the  proceedings  will  not  be  affected  by 
them,'  and  may  contest  the  validity  of  a  sale  made  under  a 
decree  foreclosing  the  lien.^  A  suit  to  enforce  a  mechanics' 
lien  is  not  a  proceeding  in  rem  in  any  such  sense  as  to  be 
binding  on  any  one  not  made  a  party.  A  decree  therein  can- 
not affect  the  interest  of  one  not  a  party  to  the  suit.^  As 
where  the  contractor  alone,  and  not  the  owner  of  a  building, 
is  made  a  party .^^  So  if  trustees,  cestuis  que  trtist^  and  others 
interested  in  the  property  are  omitted,  they  may  object,  in  a 
suit  upon  the  title  under  the  lien,  to  the  regularity  of  the  pro- 
ceedings," and  make  use  of  the  same  defences  as  in  the  proceed- 
ings on  the  lien  if  they  had  been  joined  as  parties.^  The  failure 
to  make  a  junior  encumbrancer  a  party  to  a  proceeding  to  fore- 
close the  lien  does  not  preclude  the  mechanic  from  enforcing 
it  as  a  prior  lien.  But  in  such  case,  none  of  the  rights  of  the 
encumbrancer  are  affected.**    A  statute  giving  "  a  lien  to  any 

1  Peck  r.  Hensley.  21  Ind.  844.  •  Kaymond   r.  Ewing,  26  III,  829 ; 

«  Whitney  r.  Joslin,  108  MaM.  103.  Johnson  v.  Pike,  86  Me.  291. 

»  Fink  u.  Hanegan.  61  Mo.  280.  »  Dunphy  r.  Riddle.  86  TO.  22. 

*  Hutchinson  v.  Preston,  2  Pittsb.  w  Rogers     v.    Klingler,    3  Whart. 
SaS.  (Penn.)  332. 

6  State  of  Iowa  v.  Eads,  15  Iowa,  1 14.        "  Hauwr  r.  Hoffman,  32  Mo.  334. 

•  Lewis  r.  Rose,  82  HI.  674.  "  Christine  v.  Mandenon,  2  Penn. 
f  Stiegleman  v.  McBride,  17  III.  300 ;    363. 

Williams  r.  Chapman,  Id.  428;   Clarke        »  Evans    ».  Tripp,  36  Iowa,  371; 
V.  Ratcliffe,    8  Miss.   162;    Helm    r.    Jones  v.  Hartoock,  42  Iowa,  147. 
Vogel,  60  Mo.  635. 
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person  performing  labor  about  bogs,'*  4c.,  is  not  invalid, 
although  it  does  not  provide  for  the  owner  of  the  property 
being  made  a  party,  as  he  can  subsequently  replevy  the 
articles  seized,  or  bring  an  action  against  the  ofBcer  seizing 
them  on  execution  at  the  suit  of  the  lien-holder.^  So  a 
mechanics'  lien  upon  the  interest  of  those  having  only  an  equi- 
table title  in  lands  is  not  affected  by  proceedings  to  extinguish 
such  title,  vtrithout  notice  to  the  lienor  and  joinder  in  such  pro- 
ceedings.^ A  decree  in  a  case  to  which  a  laborer  was  not  a 
party  will  be  no  adjudication  that  the  lien  of  the  complainant 
was  superior  to  that  of  the  laborer.®  But  in  another  case, 
where  the  lien  of  a  mechanic  for  the  erection  of  a  building 
only  extended  to  and  bound  the  actual  interest  in  the  land  of 
the  person  with  whom  he  contracted,  it  was  decided  that  such 
person  was  the  only  proper  party  defendant  to  a  proceeding  to 
enforce  the  lien  ;  and  that  in  such  a  proceeding  the  rights  of 
third  parties  to  the  land  on  which  the  building  was  erected 
could  not  be  inquired  into^  and  it  would  therefore  be  error  to 
make  such  third  parties  defendants  to  the  petition.^  Indeed, 
unless  authority  is  given  by  statute,  a  prior  mortgagee  cannot 
without  his  consent  be  made  a  party  to  foreclose  a  lien  and 
the  entire  estate  sold ;  his  rights  cannot  be  affected  by  such 
proceedings.^  But,  where  a  lien  law  authorizes  the  service  of 
notice  on  encumbrancers,  and  judgment  is  to  be  rendered  as 
to  the  rights  and  equities  of  the  several  pai*ties  among  them- 
selves and  as  against  any  owner,  as  shall  be  just,  a  fraudulent 
transferee  may  be  made  a  party,  and  the  validity  of  his  title 
adjudicated  in  the  lien  proceedings.^  So,  where  a  statute 
provides  that  ^^  all  parties  in  interest  have  a  right  on  their 
own  motion  to  become  parties  to  the  proceedings,"  it  was 
held  to  follow  that  they  should  be  made  parties  at  the  in- 
stance of  the  petitioner  if  known,  or  disclosed  during  the  pro- 
ceedings, and  a  decree  without  them  before  the  court  was 
considered  erroneous.^ 

1  Manger  v.  Leuroot,  82  Wis.  641 ;  *  Land  v.  Muirheftd,  31  Miss.  89. 

Winslow  V.  Urqubart,  89  Wis.  260.  «  Smith  v.  Sha£fer,  46  Md.  678. 

*  Hsllahan  v.  Herbert,  11  Abb.  Pr.  «  Gross  v.  Daly,  6  Dalj  (N.  T.), 

H.  t.  826.  640. 

s  Tarrer  V.  Fleming,  68  Ga.  297.  ''  Raoev.SalliTan,lBradw.(IU.)94. 
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§  396.  PortlM  when  Building  Im  soldL  —  There  is  some  COn« 
trarietj  of  decision  under  the  Tarious  statutes,  as  to  who  is 
to  be  made  party  defendant  where  the  land  and  premises 
have  been  sold  during  the  building.  Thus,  it  has  been  held, 
under  the  Pennsylvania  statute,  which  provides  that  the 
claim  shall  set  foi*th  ^^  the  name  of  the  owner  or  i*eputed 
owner  of  the  building,  and  also  the  contractor,"  &c.,  that  a 
mechanic  who  files  his  lien  against  the  proper  person  when 
the  work  was  commenced  is  not  bound  to  inquire  further  or 
take  notice  of  any  subsequent  conveyance  of  the  property.^ 
Again,  one  who  buys  real  estate  subsequently  to  the  erection 
of  a  house  thereon  is  not  a  necessary  party  to  a  suit  brought 
by  the  builder  to  enforce  his  lien.^  On  the  other  hand,  it 
has  been  decided  that  where,  during  the  progress  of  the  work, 
a  transfer  of  the  property  may  be  made  to  a  purchaser,  in 
which  case,  if  nothing  in  the  statute  exhibit  a  contrary  in- 
tent, and  the  proceeding  is  in  rem^  having  for  its  object  sim- 
ply the  enforcement  of  the  lien  and  not  a  personal  judgment 
on  the  contract  for  building,  it  is  not  necessary  to  make  the 
owner  who  has  parted  with  his  interest  in  the  premises  a 
party  to  a  bill  to  foreclose  the  lien.^  He  is  not  a  necessary 
party>  Again,  it  has  been  held  that  a  person  who  has  as- 
signed all  his  interest  in  premises  upon  which  there  is  a  lien, 
is  not  a  necessary  party  to  a  petition  for  foreclosure.^  But 
the  purchaser  of  property,  before  the  institution  of  a  suit  to 
enforce  the  lien,  is  a  necessary  party  to  a  scire  facidSy  under 
a  law  providing  that  no  execution  should  issue  '^unless  a 
scire  facias  shall  first  have  issued  and  been  served  upon  the 
owner  or  possessor  of  such  property."  The  law  repudiates 
the  idea  of  condemning  the  property  of  one  man  to  pay  the 
debt  of  another,  without  giving  him  an  opportunity  in  court, 
upon  due  service  of  process,  of  showing  that  the  claim  ought 
not  to  be  asserted  against  his  property.  This  is  particularly 
the  case  in  a  proceeding  in  rem^  where  there  can  be  no  gen- 

1  Fourth  Are.  Bapt.  Cb.  v.  Schrei-        ^  KeUenberger   v.   Boyer,  87  Ind. 

ner,  8S  Penn.  124.  ISS. 

<  Ck>llej  V.  Doughty,  62  Me.  601.  «  McCormick   v,   Lawton,  8  Nel>. 

>  Rose  V.  Perste,  29  Conn.  266.  449. 
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eral  judgment  against  the  original  debtor.  If  he  i8  absent  or 
insolvent,  or  is  indifferent  about  protecting  his  vendee,  he 
may  have  neither  motive  nor  interest  to  defend  the  suit,  or 
may  even  be  in  collusion  with  the  plaintiff ;  and  it  is  there- 
fore most  important  that  the  real  owner  whose  property  it  is 
proposed  to  condemn  to  pay  another*8  debt  should  at  least 
have  an  opportunity  to  defend.  So  if,  in  such  case,  suit  be 
brought  in  the  ordinary  form  against  the  vendor,  an  execu- 
tion could  not  issue  against  the  property  unless  a  scire  facia9 
shall  have  firdt  issued  and  been  served  upon  such  purchaser.^ 
The  same  conclusion  was  substantially  arrived  at  in  another 
case,  where  the  title  to  property,  upon  which  a  lien  was 
claimed,  was  changed  between  the  time  of  making  the  contract 
or  doing  the  work  and  the  time  of  filing  the  lien :  the  person 
owning  the  property  when  the  lien  was  filed  was  decided  to 
be  the  proper  one  to  be  made  a  party,  as  owner.* 

§  397.  Proper  Partiea  when  Btidt  i«  by  Bub-oontraotor,  &o.  — 
So  far  the  subject  has  been  considered  with  reference  to  the 
immediate  parties  to  the  contract  and  their  legal  representa- 
tives or  successors  in  interest.  Under  some  of  the  systems 
adopted,  by  which  sub-contractors  and  others  in  a  like  situa- 
tion are  secured  liens,  or  the'  foreclosure  of  the  lien  is  en- 
forced by  an  equitable  proceeding,  in  which  all  interested  in 
any  manner  in  the  property  may  be  joined,  it  has  been  found 
necessary,  in  order  to  enforce  these  provisions,  that  persons 
should  be  made  parties  to  the  proceedings  who  were  not  par- 
ties to  the  contract  for  labor  and  materials,  and  who  would 
not  under  common-law  principles  be  appropriately  joined  in 
the  action.  Thus,  no  privity  of  contract  exists  between  a 
sub-contractor  and  an  owner;  but  it  is  evident  that  a  lien 
should  not  be  established  against  his  property,  and  it  be  sold 
for  its  payment,  without  an  opportunity  being  accorded  to 
him  to  make  defence.  Besides,  it  is  all-impoitant  that  the 
contractor  to  whom  the  credit  was  given  should  be  a  party 
to  an  action  for  materials  furnished  him,  as  he  alone  can  be 
presumed  to  know  about  the  correctness  of  the  claim  made^ 

1  Clark  9.  Brown,  26  Mo.  659.  (N.  J.)  89 ;  affirmed  in  6  Dutch.  (N.  J.) 

>  Edwardi  o.  Derrickson,  4  Dutch.    408;  RobioB  v.  Bunn,  81  N.  J.  L.  S22. 
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or  the  proper  defence  to  make  if  any  exist.  The  owner  of 
the  property  may  know  nothing  of  either,  and  would  not 
therefore  be  in  a  condition  to  defend  his  property  against  an 
illegal  demand.  He  may  even  have  paid  the  contractor  in 
full,  according  to  the  terms  of  the  contract,  before  notice  of 
any  claim  by  a  subcontractor,  which  in  many  States  would 
would  be  a  complete  bar  to  the  lien.^  Moreover,  a  judgment 
against  the  owner  in  an  action  by  the  sub-contractor  would 
not  be  conclusive  on  the  intermediate  contractor,  and  the 
owner  would  be  driven  to  another  action  against  him  to  re- 
cover the  amount  he  has  been  obliged  to  pay,  and  might  in 
such  action  recover  less  than  the  amount  of  the  judgment 
against  himself.  A  judgment,  however,  against  the  interme- 
diate contractor,  for  materials  furnished,  would  be  conclusive 
as  to  the  amount  against  the  owner,  unless  he  could  show 
fraud  or  collusion.  And  therefore,  under  the  following  stat- 
ute, *'*'  when  the  complaint  does  not  allege  that  the  labor  was 
performed  or  the  materials  furnished  pursuant  to  an  agree- 
ment with  the  defendant,  but  shall  allege  that  the  labor  was 
performed  or  the  materials  furnished  pursuant  to  an  agree- 
ment with  some  contractor  therein  named,  which  contractor 
was  employed  by  said  defendant,  and  had  served  a  notice  in 
writing  upon  the  defendant  or  his  agent,  to  the  effect  that  he, 
the  plaintiff,  was  or  had  been  employed  by  the  said  contractor 
to  perform  labor  thereon,  &c.,  and  relied  upon  him,  the  de- 
fendant, or  upon  such  lands  for  his  pay ;  then  the  filing  of 
such  complaint  shall  constitute  and  be  a  lien  in  ^favor  of  the 
plaintiff  to  the  amount  the  defendant  was  indebted  to  the 
said  contractor  .  .  .  and,  when  a  lien  shall  be  acquired 
under  this  section,  it  shall  be  a  bar  to  any  action  by  the  said 
contractor,  for  the  recovery  of  his  claim  for  moneys  due  him 
from  said  defendant,  to  the  amount  of  the  lien  decided  in 
favor  of  the  plaintiff,"  and  which  did  not  provide  who  should 
be  parties  to  the  action,  —  it  was  held  that  the  contractor  as 
well  as  the  owner  was  a  necessary  party.*  Again,  where  a 
claim  was  filed  by  a  sub-contractor,  it  was  decided  to  be 

^  SuUiran  v.  Decker,  1  £.  D.  Smith,        ^  Emmet  v.  Rotary  Mill  Co.,  2  Minn. 
699.  286. 
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proper  practice  to  make  the  contractor  as  well  as  the  owner 
of  thld  building  a  defendant  in  the  petition,  so  that  the  court 
might  adjust  all  the  equities,  where  the  suit  was  in  equity, 
although  the  statute  did  not  expressly  authorize  it.*     Similar 
views  were  expressed  in  another  State,  under  a  statute  which 
gave  a  lien  to  a  sub-contractor,  on  notice  to  the  owner ;  the 
contractor  was  considered  a  necessary  party,  although   no 
judgment  could  be  rendered  against  him.^    And,  if  the  pro- 
ceedings were  dismissed  as  to  him,  it  was  deemed  an  aban- 
donment of  the  suit,  as  no  party  was  on  the  record  to  defend 
the  suit,  and  the  cause  could  not  proceed  against  the  owner 
of  the  building  alone.     The  contractor  was  the  only  person 
who  could  contest  the  validity  of  the  demand.    It  was  likened 
to  a  proceeding  by  garnishment,  if  the  creditor  should  dis- 
miss his  suit  against  the  debtor,  he  could   not  afterwards 
proceed  against  the  garnishee.^    So,  under  a  law  providing 
for  the  enforcement  of  the  lien  "  by  scire  faeias  against  the 
debtor  and  owner,"  both  the  owner  and  the  builder  should  be 
joined  as  defendants.^    Again,  where  it  is  enacted  that  ^^  in 
all  cases  where  a  lien  is  filed  by  any  person  other  than  the 
contractor,  it  shall  be  the  duty  of  the  contractor  to  defend," 
&c.,  the  original  contractor  ought  to  be  brought  before  the 
court  as  a  co-defendant.     But  if  he  be  not,  the  judgment  will 
not  for  this  omission  be  irregular  or  void.     The  objection  of 
non-joinder  should  have  been  taken   by  demurrer  or  plea ; 
and,  when  not«  the  owner  will  be  presumed  to  have  waived  it.^ 
A  mortgagee  is  not  an  "  owner "  within  the  meaning  of  the 
mechanics'  lien  law,  and  is  not  entitled  to  a  notice  of  a  suit 
upon  a  lien  claim.     The  owner,  under  such  a  statute,  of  the 
legal  estate  is  alone  to  be  made  a  party.® 

§  898.  Rule  In  Pennsylvania.  —  In  Pennsylvania,  where  the 
lien  is  enforced  by  scire  facias^  and  was  to  be  '*  against  the 
debtor  and  owner  of  the  building  or  their  executors  or  ad- 
ministrators," the  term  "  debtor  "  was  understood  to  desig- 

• 

1  Carnej  v.  La  Crosse  &  M.  B.  B.         *  Sinnickson   v.   Lynch,  1   Dutch. 

Co.,  16  Wig.  503.  (N.J.)  817. 

>  Clark  17.  Brown,  22  Mo.  140;  >  Hortokotte  v.  Menier,  GO  Mo.  16S. 
Walkenhorst  v.  Coste,  88  Mo.  401.  •  Tompkins  v.  Horton,  26  N.  J.  Eq. 

s  Wibbing  v.  Powers,  25  Mo.  509.  2S4. 
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nate  the  cou tractor  as  a  necessary  party  .^  If  the  contractoi 
was  omitted,  the  error  was  fatal;'  although,  where  there 
were  two  contractoi's,  aud  only  one  was  named,  the  mistake 
was  held  available  only  on  plea  in  abatement.^  The  owner, 
likewise,  was  an  indispensable  party ;  but  as  frequently 
transfers  were  made  subsequently  to  the  commencement  of 
the  building,  of  which  the  claimant  might  have  no  notice,  it 
was  allowed,  even  under  the  above-cited  act,  to  bring  the 
scire  facias  against  a  reputed  owner.  This  manner  of  pro- 
ceeding was  subsequently  expressly  provided  for  by  directing 
the  claim  to  set  forth  ^^  the  names  of  the  owner  or  reputed 
owner  of  the  building,  and  also  the  contractor,"  &c.  The 
fact  that  an  owner  was  not  made  a  party  was  an  objection 
which  availed  only  the  owner  and  his  privies,  and  not  the 
contractor.^  A  lessee  for  yeai^,  who  has  made  improvements, 
is  deemed  an  owner  to  the  extent  of  his  interest,  and,  as 
such,  is  a  proper  party.*  And  where  the  scire  facias  is  to 
make  known  to  the  owner  or  reputed  owner,  and  "  to  all 
such  persons  as  may  hold  or  occupy  the  said  building,  that 
they  be  and  appear  before  the  court,"  to  show  cause  against 
the  claim,  a  mortgagee,  who  becomes  such  subsequently  to 
the  commencement  of  the  building,  may  come  in  and  make 
defence.^ 

§  399.  Parties  whon  Suit  is  in  the  Nature  of  Chancery  Pro- 
oeedings.  —  Where  a  suit  to  enforce  a  mechanics'  lien  is  sub- 
stantially a  chancery  proceeding,  the  rules  of  practice,  in 
respect  to  necessary  parties,  will  be  held  to  apply ;  ^  and 
the  defendants  should  be  the  owners  of  the  property  to  be 
charged.^  Subsequent  purchasers,  who  buy  the  estate  sub- 
ject to  the  lien,®  and  subsequent  mortgagees,  are  necessary 
parties  to  foreclose  their  interests.^®    So,  when  the  remedy 

1  Barnes    v,     Wright,    2    Whart.  ^  Anshutz  v.  M'Clelland,  6  Watts 

(Penn.)  Id3;  Bogera    v.   Elingler,   3  (Penn.),  487. 

Whart.  (Penn.)  836.  •  M'Adam  v.  Baily,  1  PhUa.  297. 

a  Davin  r.  Stratton,  1  Phila.  289.  '  McGraw  v  Bajard,  96  hi  146. 

•  Richebaugh  v.  Dugan,  7  Penn.  St  «  Decker  v.  Myles,  4  Col.  668. 

894.  *  Brown    v.   Zeiss,   69   How.    Pr. 

«  Christine  v.  Manderson,  2  Penn.  (N.  Y.}  846. 

St.  366.  ^  McOraw  o.  Bayard,  96  UL  146. 
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provided  is  in  the  nature  of  an  equitable  proceeding  to  fore- 
close the  lien,  in  analogy  to  the  practice  upon  the  foreclosure 
of  a  mortgage,  with  a  view  to  tiie  sale  of  the  fee-simple  of 
the  mortgaged  premises,  it  would  seem  that  all  pei'sons  having 
a  claim  to  have  a  lien  thereon  at  the  time  of  the  commence- 
ment of  the  suit  should  be  made  parties.^  A  decree  in  such 
case,  for  the  sale  of  premises  in  a  suit  to  enforce  a  mechanics' 
lien,  has  the  same  and  no  greater  effect  upon  the  rights  of 
purchasers  and  encumbranqei-s,  prior  to  the  commencement 
of  the  suit,  than  a  similar  decree  would  have  upon  the  fore- 
closure of  a  mortgage.  If  such  purchasers  or  encumbrancers 
be  not  made  parties,  they  are  not  bound  by  the  decree  or  the 
proceedings  thereunder ;  and,  therefore,  all  persons  interested 
in  the  premises,  prior  to  suit  brought  to  foreclose  a  mortgage 
or  enforce  a  mechanics'  lien,  whether  purchasers,  heirs,  de- 
visees, remainder-men,  reversioner,  or  encumbrancers,  must 
be  made  parties,  otherwise  their  rights  will  not  be  affected.^ 
As  where  a  purchaser  contracted  for  the  erection  of  a  house, 
but  previously  conveyed  the  property  to  a  trustee  to  secure 
the  balance  of  the  purchase-money.  The  mechanic  filed  a 
bill  to  enforce  his  lien,  making  the  purchaser  alone  a  party, 
and  obtained  a  decree,  under  which  the  mechanic  became  the 
purchaser  at  the  judicial  sale.  Subsequently  the  trustee 
sold  the  premises  under  the  trust  deed,  and  A.  became  the 
purchaser.  The  sale  under  the  decree  did  not  affect  the  in- 
terests of  the  trustee  or  cestui  que  trusty  inasmuch  as  they 
were  not  made  parties,  and  the  title  of  A.  was  superior, 
claiming  under  a  prior  lien  to  that  of  the  mechanic.  All  per- 
sons interested  in  the  premises  should  have  been  made  par- 
ties to  the  proceedings  to  enforce  the  mechanics'  lien.^  So, 
where  real  estate  was  sold  by  a  sheriff  under  a  decree  of 
foreclosure,  and  was  subsequently  sold  under  a  decree  fore- 
closing a  mechanics'  lien,  in  which  latter  suit  the  purchaser 

^  Kaylor  v.  O'Connor,  1 E.  D.  Smith,  cannot  intenrene  in  a  suit  to  enforce  a 

672 ;   North  Presbyterian   Church  o.  mechanics'  lien  against  the  mortgaged 

Jeone,  82  ni.  214.  property.     Van  Winkle   v.  Stow,  28 

<  Whitney  v.  Higgins,  10  Cal.  647.  Gal.  457  ;  cumtra.  Walker  t\  Hauss  Hijo, 

s  Lomax  v,  Dore,  45  HI.  879 ;  Kelly  1  Cal.  1S3 ;  Hocker  v.  KeUey,  14  Id. 

V.  Chapman,  13  UL  590.    A  mortgagee  164. 
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under  the  first  sale  was  not  made  a  party,  the  deed  of  the 
sheriff  under  the  sale  foreclosing  the  mechanics*  lien  did  not 
divest  or  affect  the  title  of  the  first  purchaser.^  So,  where 
the  lien  is  enforced  by  filing  a  bill  in  chancery,  a  purchaser 
of  the  property  after  notice  of  lien,  but  before  the  commence- 
ment of  a  suit  to  enforce  the  same,  is  a  necessary  party  to 
such  suit.  A  sale  under  a  decree  to  which  such  purchaser  is 
not  a  party  is,  as  to  him  a  nullity.^  The  same  rule  applies  to 
judgment  creditors.^ 

§  400.  After  Suit  brought.  —  Persons  who  acquire  interests 
as  purchasers  or  encumbrancers,  after  suit  brought,  need  not 
be  made  parties.^  So,  if  it  be  a  proceeding  at  law,  no  equity 
of  redemption  exists,  and  subsequent  mortgagees  need  not  be 
made  parties  ;  ^  though  if  ipade  parties,  it  is  not  error.^  But 
if  the  fundamental  idea  of  the  law  is  to  pursue  the  lien  into 
whosesoever  hands  the  estate  passes,  subsequent  purchasers 
and  encumbrancers  should  be  made  parties.  The  lien  would 
be  ineffectual  unless  their  interest  is  subjected  -to  its  pay- 
ment ;  and  this  cannot  be  accomplished  unless  they  are  par- 
ties to  the  proceeding.^ 

§  401.  Other  Mechanic*'  Lien  Claimants.  —  Claimants  need 
not,  unless  directed  by  statute,  make  other  mechanics'  lien 
claimants  parties  to  the  proceeding  to  enforce  their  in- 
dividual liens.  Usually,  however,  provision  is  made  for  their 
becoming  parties,  in  which  case  they  generally  have  the  same 
rights  as  if  they  had  filed  originally  separate  petitions  for  the 
enforcement  of  their  liens.®  It  is  eminently  just  that  the  co- 
lienholder  should  have  notice,  and,  in  some  mode,  an  oppor- 
tunity to  come  in  and  deny  the  amount,  and,  if  he  can,  the 
existence  of  the  alleged  lien,  by  means  of  which  the  security 
he  has  may  be  taken  from  him.     He  may  be  able  to  show 

1  Id  Matter  of  Smith,  4  Ner.  264.  «  State  of  Iowa  v.  Eads,  15  Iowa, 

a  HoUand  v.  Jones,  0  Ind.  495 ;  Mar-  114. 
Yin  V.  Taylor,  27  Ind.  73.    He  is  not  a         «  Shields  v.  Keys,  24  Iowa,  29S. 
necessary  party  under  a  Missouri  stat-         7  Edwards  v.  Derrickson,  4  Dutch, 

ute.    SchoB£fer  v.  Lohman,  4S  Mo.  68.  (N.  J.)  45. 

'  McLagan  v.  Brown,  1 1  III.  519.  ^  Dewing   v.  Cong.   Soc.,  18  Gray 

*  Whitney  r.  Higgins.  10  Cal.  547;  (Mass.),  414;  Whitney  v.  Higgin8.10 

Suydam  v.  Holden,  11  Abb.  Pr.  N.  a.  CU.  547. 
829. 
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that  nothiug  is  due  to  the  claimant ;  or,  in  cases  where  sub- 
contractors claim  from  the  owner^  who  is  only  responsible  for 
the  amount  due  the  contractor,  and  where  the  first  in  time 
has  priority,  that  he  who  is  first  in  time  is  subordinate  in 
equity.  Among  sub-contractors  and  material-men  this  is 
especially  apparent  when  the  lien-holder  who  first  files  his 
claim  is  an  insolvent  contractor,  and  all  others  are  his  un- 
paid laborers  and  material-men.  Besides,  justice  to  the 
owner  requires  that  he  should  not,  after  being  compelled  to 
appropriate  the  funds  in  his  hands  to  the  payment  of  the 
earliest  lien,  be  liable  to  have  such  payment  impeached  by  a 
subsequent  claimant,  who  denies  that  anything  was  due  on 
the  former.  But,  notwithstanding  these  reasons  for  making 
other  and  subsequent  lien-holders  parties,  still  it  is  not  neces- 
sary to  join  them,  if  it  appear  that  the  legislature  did  not 
contemplate  that  they  should  be  made  parties.  The  remedy 
in  such  case  for  a  subsequent  lien-holder  who  finds  alleged 
liens,  if  he  can  aver  their  illegality,  set  up  a  higher  equity  in 
his  own  favor,  impeach  their  amount,  or  charge  fraud  or  col- 
lusion therein  to  his  prejudice,  would  be  to  file  his  complaint 
in  equity,  and,  upon  the  general  principles  of  chancery,  claim 
an  investigation  of  their  merits  and  have  them  set  aside  or 
postponed.  A  similar  relation  exists  among  such  lien-holders 
as  exists  between  judgment  creditors.  Those  whose  judg- 
ments are  subsequent  were  not  parties  to  the  suits  in  which 
the  prior  judgments  were  recovered,  and  yet  their  judgments 
are  postponed  to  the  full  amount  of  such  prior  judgments, 
without  an  opportunity  to  contest  the  claim  on  which  the 
latter  were  recovered,  or  its  amount.  If  they  desire  to  im- 
peach them,  the  subsequent  judgment  creditors  must  become 
actors,  and  go  themselves  into  court  with  the  grounds  of  such 
impeachment.^  But  in  no  case  is  it  necessary  to  make  any 
one  a  party  to  a  petition  to  enforce  a  mechanics'  lien,  who 
may  have  done  work  on  the  same  building,  unless  he  has  an 
interest  therein.  If  he  has  been  paid  for  his  work,  or  has  no 
interest  in  the  property,  he  is  not  only  not  a  necessary  party, 
but  it  would  be  improper  to  make  him  a  party.'  I 

1  Kajlor  v.   O'Connor,  1   E.  D.        *  Meeks  v.  Simt,  84  ni.  422. 
Smith,  672. 
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CHAPTER  XXXIV. 


COMPLAINT  AND  PETITION. 


§  402.  Aveniients  of.  —  A  complaint  or  petition  by  the  lien 
claimant,  with  a  summons  to  the  owner,  or  other  party 
named  therein,  to  appear  and  defend,  has  been  adopted  in 
most  of  the  States  as  the  initiatory  proceeding  in  court  to 
enforce  the  lien.^  A  party,  to  avail  himself  of  these  statutes, 
must  show  by  his  pleading  that  his  case  comes  within  their 
provisions.*  The  complaint,  therefore,  should  aver  facts 
showing  the  statutory  right  on  the  part  of  the  claimant  to 
create  a  lien  ;  ^  and  the  practice  of  alleging,  iit  a  complaint 
for  lien,  the  facts  which  authorize  the  demand  sued  for 
to  be  decreed  a  lien  upon  specific  property,  and  then  so 
declaring  it  in  the  decree  or  judgment,  would  seem  to  be  cor- 
rect.^ If  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  no  material  issue  of  fact  can  be 
joined  upon  it.  An  answer  denying  the  facts  would  not 
waive  the  defect ;  and,  as  in  other  civil  actions,  advantage 
might  be  taken  of  it  in  any  subsequent  stage  of  the  proceed- 
ing.^ Where  the  complaint  is  simply  in  the  ordinary  form 
for  work  and  labor,  it  is  not  sufficient;®  and*  even  in  those 
cases  where  no  direction  is  given  in  the  statute  as  to  what 
the  declaration  should  contain,  but  simply  declares  that,  "  in 
all  cases  of  lien  created  by  this  act,  the  person  having  a 
claim  filed  in  accordance  with  its  provisions  may  proceed  to 
recover  it  by  personal  action  against  the  debtor,**  &c.,  it  must 

^  Spofford  V.  Huse,  9  Allen  (Mass),         ^  Mason  r.  Hey  ward,  6  Minn.  74. 
B75.  »  Doughty   v.    Derelin,    1   E.    D. 

3  Sutherland  v,  Ryerson,  24  111.  617.  Smith,  626. 

*  Foster  v,  Poillon,  2  E.  D.  Smith,         «  Foster  v.  Poillon,  2  E.  D.  Smith. 

666 ;   Conkright  v.  Thomson,  1  E.  D.  666 ;  Shaw  v.  Allen,  24  Wis.  668. 
Smith,  661. 
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fttiU  be  adapted  to  the  object  to  be  accomplished.  The  decla- 
ration should  contain  the  necessary  averments  to  show  not 
only  that  a  sum  of  money  is  due  the  plaintiff,  but  that  the 
debt  was  created  by  the  performance  of  such  labor  as  is  se- 
cured by  the  lien,  that  the  claim  was  filed  within  the  time 
limited,  a  description  of  the  building,  and  of  the  premises 
upon  which  it  is  situated.  All  these  facts  are  usually  mate- 
rial, and,  when  so,  must  be  alleged  and  proved.^  Unless  the 
facts  essential  to  the  support  of  the  case  be  alleged  in  the 
pleadings,  evidence  of  such  omitted  facts,  or  stipulations  of 
facts  thereto,  cannot  be  heard,  or  make  a  broader  case  than 
alleged  in  the  pleadings.'^  Every  party  in  this  proceedings 
as  in  others,  is  bound  to  prove  every  substantial  allegation 
made  by  him.  As  where  the  petition  set  forth  and  alleged 
a  lien  created  by  a  joint  contract  of  two,  and  the  sole  con- 
tract of  one  was  proved;  the  debt  proven  was  not  the  debt 
alleged,  and  the  claimant  was  nonsuited.^  The  complaint  is 
subjected  to  the  rules  of  law  governing  pleadings  in  other 
actions,  and,  when  defective,  is  fatal,  unless  allowed  to  be 
amended.^ 

§  403.  ▲verments  to  be  governed  by  Statutory  RequiremeutB ; 
of  Owneraliip.  —  The  laws  creating  the  lien  for  the  most  part 
eicpressly  declare  what  shall  be  alleged  in  the  complaint. 
Every  such  statutory  aveiment  should  be  raade.^  These 
averments  are  generally  the  essential  facts  that  show  the 
claim  is  of  such  character  that  is  protected  by  the  lien.  For 
example,  where  the  statute  provides  that  ^^  any  person  who 
shall,  by  virtue  of  any  contract  with  the  owner  of  any  build- 
ing, or  with  the  agent  of  such  owner,  perform  any  labor,** 
&c.,  and  ^^  the  complaint  of  the  plaintiff  shall  contain  a  brief 
statement  of  the  contract  on  which  the  claim  is  founded,*'  it 
is  a  material  point  that  the  contract  be  made  with  the 
owner  of  the  building,  and  unless  it  is  so  made  there  is  no 
lien.    The  complaint  should  show  every  fiict  requisite  to 

1  Dewey  v.  Fifleld.  2  Wi».  73.  *  Duffy  r.  Brady,  4  Abb.  (N.  Y.)  482. 

s  Hicks  V.  Marray,  43  Cal.  515.  *  Skyrme  v.  Occidental  Mill  Co., 

*  Thurston  v.    Schroeder,  6  R.  L    9  Nev.219;  Hunter  v.  Truckce  Lodge, 

272.  14  Nev.  24. 
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establish  the  existence  of  the  lien*  It  should  be  direct  and 
certain  as  to  the  allegation  that  the  contract  was  made  with 
the  owner  of  the  building ;  or,  to  use  the  language  of  the 
statute,  it  must  be  made  ^^  with  the  owner  of  the  building,  or 
with  the  agent  of  such  owner,"  and  be  so  alleged.^  Where 
the  law  only  gives  a  lien  for  work  &c.,  **  in  pursuance  of  any 
contract,  express  or  implied  with  the  owner  of  such  house," 
Ac,  and  a  count  in  indebitatu%  (usumpnt  is  filed,  without 
any  averment  in  it,  that  the  work  was  done  at  the  instance 
and  request  of  the  owner,  it  will  be  defective  on  special  de» 
murrer.^  So  where  a  mechanics'  lien,  by  express  provision  of 
the  statute,  extends  only  to  the  interest  of  proprietors  or 
lessors  of  the  property,  a  petition  to  enforce  it,  which  simply 
avers  that  the  lumber  was  furnished  by  plaintiffs  and  used  by 
the  defendant,  in  repairing  a  house  on  land  ^^  in  the  possession 
and  under  the  control  of  the  defendant,"  is  bad,  because  it 
does  not  show  that  the  defendant  had  such  an  interest  in  the 
land  as  the  lien  would  attach  to.^  Again,  where  a  lien  is 
given '  when  a  contract  is  made  ^^  with  an  owner,  or  one  hav* 
ing  an  interest  or  ownership  in  the  land  to  be  charged,"  the 
petition  should  show  these  facts.^  So,  in  an  action  brought 
by  a  sub-contractor  to  enforce  a  lien  claimed  to  have  been 
acquired  under  a  lien  law  which  gives  "  any  person  who  shall, 
by  virtue  of  any  contract  with  the  owner  thereof  or  his  agent, 
or  any  person  who,  in  pursuance  of  an  agreement  with  any 
such  contractor,  shall,"  &c.,  it  must  appear  by  the  complaint, 
and  be  proved,  that  the  contracting  owner  had  some  interest 
in  the  property  at  the  time  the  notice  claiming  the  lien  was 
filed.^  And  when  the  lien  is  only  secured  to  those,  who  con- 
tract with  the  owner  or  his  contractor,  and  the  petition  '^  shall 
contain  a  brief  statement  of  the  contract  on  which  it  is 
founded  .  •  .  and  all  other  material  facts  and  circumstances," 
it  must  show  what  the  contract  was,  and  must  aver  that  the 
person  with  whom  the  contract  was  made  was  either  the 

1  Wilooz  0.  Keith,  8  Oreg.  872.  261 ;  Shaw  v.  Allen.  24  Wis.  563 ;  Hicks 

^  Carman   v,    Scribner,   3    Uoust    v.  Murray,  43  Cal.  515. 
(Del.)  554.  4  Porter  v.  Tooke.  35  Mo.  107. 

'  Hawley  v.  Heodersoo,  84    Miss.        >  Bailey  v,  Jolinson,  1  Daly  (N.  Y,), 

01 ;  Shaw  v.  Allen,  24  Wis.  668. 
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owner  of  the  premises,  or  was  a  person  who  had  contracted 
with  such  owner  for  erecting,  altering,  or  repairing  the  build- 
ing. Merely  alleging  him  to  be  the  contractor  and  sup- 
posed owner  thereof  is  insufficient.^  The  same  proposition  is 
thus  expressed  by  another  court.  A  party  seeking  to  enforce 
a  lien  under  a  mechanics'  lien  law  must,  by  his  pleading, 
bring  himself  strictly  within  its  terms,  and  show  his  right  to 
the  lien  as  against  those  made  defendants.^  As  where  the 
lien  is  not  given  to  a  sub-contractor  of  a  sub-contractor,  and 
in  no  case  beyond  the  amount  of  the  original  contract ;  a  pe- 
tition by  a  sub-contractor,  which  fails  to  set  out  the  terms  of 
the  contract  with  the  principal  contractor,  and  that  the  sub- 
contract  was  within  the  power  of  the  principal  contractor  to 
make,  so  as  to  bind  the  owner  of  the  property,  or  that  there 
was  a  sufficient  fund  due  the  principal  contractor  to  pay  the 
petitioner,  or  that  he  had  performed  his  contract,  is  substan- 
tially defective.^  So,  if  it  be  proposed  to  charge  the  estate  of 
a  married  woman,  it  must  be  averred  in  the  pleadings  that 
there  was  either  a  contract  with  her,  or  an  intent  on  her 
part  to  bind  her  separate  property  for  the  work  and  mate- 
rials, or  that  the  work  and  materials  were  necessary  and 
proper  for  a  full  and  complete  enjoyment  by  her  of  her  prop- 
erty. A  mer6  allegatfon  of  indebtedness  will  not  be  suffi- 
cient.^ But  it  is  not  necessary  to  set  forth  precisely  the 
nature  of  the  defendant's  interest  or  tenure.^  If  this  be  at- 
tempted, the  proof  must  correspond  with  the  allegation.  A 
lien  filed  against  the  fee  is  not  supported  by  proof  of  a  lien 
against  a  leasehold  interest;  for,  it  is  said,  if  the  execution 
and  sale  follow,  an  interest  would  be  sold  different  from  that 
really  bound ;  or  if  the  leasehold  interest  only  were  sold,  it 
would  materially  damage  the  interest  of  the  owners  of  the 
reversion,  both  in  fixing  a  blot  on  their  title,  and  most  prob- 
ably in  creating  litigation  between  the  holder  of  the  lease  and 
a  purchaser  at  the  sale.^    But,  where  a  subsequent  purchaser 

1  Simpson  v,  Dalrymple,  11  Cash.         ^  Black  v.  Rogers,  S6  Ind.  420 
(Mass.)  806.  *  Thomas  o.  Bmith.  4*2  Penn.  68. 

«  Crowl  V.  Nagle,  86  HI.  487.  •  Carey  v.  Wintenteen»   60  Pena 

*  Thomas  v.  Industrial  Unirenitj,  896. 
71  lU.  810. 
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at  a  sherifTs  sale  is  made  a  party  to  a  mechanics*  lien  to  an- 
swer as  to  his  interest,  the  complaint  need  not  show  a  cause 
of  action  against  him,  as  it  is  his  duty,  if  he  would  protect  his 
title,  to  set  it  up  afSrmatively.^  Where  the  law  only  gives 
a  lien  after  a  demand  and  refusal  to  pay,  these  allegations 
must  be  made.'  It  is  not  sufficient  to  aver  in  general  terms 
that  defendant  refuses  to  pay.^ 

§  404.  ▲▼erment  off  Contract.  —  If  the  law  creating  the  lien 
provide  that  it  is  to  arise  only  in  case  of  contract^  or  eon- 
tract  made  in  a  particular  manner,  it  must  be  so  alleged 
in  the  complaint.'  This  allegation  is  frequently  made  neces- 
sary by  express  enactment.  Thus,  if  a  complaint  must  con- 
tain '^  sufficient  of  the  contract  to  show  the  foundation  of  the 
plaintiff's  claim  to  a  lien,  stating  any  terms  which  were  spe- 
cially  agreed  upon  in  the  contract,'*  it  should  be  stated  that  a 
contract  was  made,  when,  what  were  its  terms,  what  work 
was  done,  what  to  be  done,  and  what  materials  were  fur- 
nished. It  is  from  this  the  court  is  to  judge  whether  the 
applicant  comes  within  the  law.*  If  the  only  requirement  is 
that  the  petition  must  contain  a  statement  ^^  of  the  nature  of 
the  contract,"  a  petition  which  set  forth  that  payment  was  to 
be  made  as  the  work  progressed,  and  at  the  completion,  if 
any  balance  was  due  the  plaintiff,  it  should  be  paid  as  might 
then  be  agreed,  this  is  a  sufficient  statement.^  But  where 
the  act  requires  that  the  contract  under  which  the  lien  is 
claimed  should  be  set  out  in  the  petition,  and  made  the  foun- 
dation of  the  petition,  *'  describing  with  common  certainty  the 
nature  of  the  contract,"  it  is  not  sufficient  to  set  out  a  note, 
and  aver  that  the  note  was  given  for  work  done  on  the  build- 
ing ;  and  this,  though  the  note  states  that  such  was  the  fact.' 
Another  Hen  law  provided  that  the  lien  should  only  exist  in 
certain  cases  when  the  contract  was  in  writing ;  and  the  same, 
or  a  duplicate,  was  filed  in  the  clerk's  office  of  the  county  in 

1  Woollen  V,  Wishmler,  70  Ind.  108.         »  Simpson  v.  Dalrymple,  11  Cnah. 

s  Sheeley  v.    Funderburk,  47  Oa.  (MaM.)  808. 
287;  Gilbert  v.  Marehall,  68  Ga.  148;         *  Logan  v.  Attix.  7  Iowa,  77. 
Andewon  r.  Beard,  64  Ga.  188;  Brantley         »  Mix  v.  Ely»  2  Greene  (Iowa),  6ia 
V.  Rajbon,  61  Ga.  211 ;  Walls  v.  Butber-        «  Logan  v.  Dunlap,  4  HI.  188. 
ford,  eO  Ga.  489. 
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which  the  building  was  situated,  —  these  were  held  to  be 
essentia]  averments.^  Where  ^^the  petition  shall  contain  a 
brief  statement  of  the  contract,'*  and  the  contract  as  alleged 
was  to  furnish  hardware  at  the  usual  market  price  to  A.  B., 
the  proof  did  not  show  that  all  the  hardware  was  to  be  fur- 
nished at  the  usual  market  price,. but  that  on  some  articles  a 
discount  was  to  be  made,  and  the  proof  further  showed  a  con- 
tract with  A.  B.  &  Co.  These  variances  were  considered  as 
fatal.^  In  regard  to  sub-contractors  and  others  who  have 
liens  only  when  they,  ^*  in  pursuance  of  an  agreement  with  a 
contractor,  shall,  in  conformity  with  the  terms  of  such  con- 
tract *'  (that  is,  the  owner's),  "  perform  any  labor,"  &c.,  the 
complaint  should  show  that  their  own  contract  with  the  con- 
tractor was  made  in  conformity  with  the  terms  of  the  con- 
tractor's contract  with  the  owner;  for  the  first  contractor 
might  put  up  a  different  building  than  that  provided  for  by 
the  contract,  which  would  give  no  lien  against  the  owner  of 
the  land.^  An  objection  that  a  petition  to  enforce  a  lien 
does  not  fully  set  out  the  agreement  of  the  mechanic  with  the 
owner,  it  was  held,  should  be  taken  advantage  of  by  demur- 
rer.^ No  lien  can  be  maintained  for  labor  performed  under  an 
entire  contract,  partly  on  the  land  described  in  a  petition 
therefor,  and  partly  on  adjoining  land,  where  there  is  nothing 
to  ascertain  what  part  of  the  account  arose  from  labor  per* 
formed  on  the  land  described.^ 

§  405.  ATerments  of  Building;  aad  Amount  due.  —  Another 
averment  ordinarily  necessary  to  be  made  is,  that  the  labor  and 
materials,  the  character  of  which  should  be  stated,  have  been 
furnished  in  the  erection'  of  the  building,  and  their  amount 
and  value.'  Thus,  where  *^  mechanics  and  all  persons  perform- 
ing labor  or  furnishing  materials  for  the  construction  or  re- 
pair of  any  building  .....  may  have  a  lien,"  It  is  necessary 
that  the  complaint  allege  that  the  materials  were  furnished  for 

^  Summerman  v.  Enowles,  88  N.  J.  Qnin  v.  McOliff,  1  Abb.  Pr.  (N.  Y.) 

L.  202.  822. 

s  Peck  V.  Standart,  1  Bradw.  (lU.)  *  Goulding  v.  Smith.  114  Masa.  487. 
228.  .  ft  Foster   v.    Cox,   128   MaM.   45 ; 

*  Broderick  v,  Boyle,  1  Abb.  Pr.  McGuinness  v.  Boyle,  Id.  670. 
(N.  Y.)  819 ;  8.  0. 2  £.  D.  Smith,  654 ;        »  Shaw  v.  AUen,  24  Wis.  668. 
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the  building  sought  to  be  charged  with  the  lien.  It  is  not  suf- 
ficient to  aver  that  they  were  furnished  to  the  contractor  or 
owner,  and  were  used  in  the  construction  of  the  building.^ 
This  becomes  absolutely  imperative  if  a  statute  should  require 
the  petition  to  contain  a  statement  of  the  nature  of  the  con- 
tract, "  with  a  bill  of  particulars  of  his  account ;  "  a  descrip- 
tion of  the  indebtedness  would  not  be  sufficient,  but  a  bill  of 
particulars,  with  specific  items  of  materials  or  labor  furnished, 
or  both,  as  the  case  might  be,  should  accompany  the  petition  ; 
and  this,  though  the  account  may  have  been  settled  by  a  promis- 
sory note.^  If  the  bill  of  particulars  is  as  definite  as  the 
nature  of  the  transaction  will  permit,  it  will  be  sufficient.' 
Where  materials  are  furnished  without  a  special  contract,  a 
bill  of  particulars  should  accompany  the  complaint.*  An 
averment  in  a  complaint,  refen'ing  to  a  bill  of  particulars 
attached  thereto,  which  shows  the  amount  due  from  the  con- 
tractor to  the  plaintiff,  is  sufficient*  But  where  the  work  is 
done  under  a  contract  for  a  certain  stipulated  price,  or  is 
to  be  paid  for  in  gross,  no  bill  of  particulars  of  items  is  neces- 
sary.® When  there  is  no  such  peremptory  direction,  and  the 
claim  shows  the  work  done,  that  it  was  performed  under  con- 
tract, the  price  stipulated,  and  the  amount  due  to  the  claimant, 
it  is  a  sufficient  compliance,  without  stating  the  particulars  of 
such  labor  or  materials.^  As  between  the  owner  and  his 
contractor,  the  latter,  in  seeking  to  establish  a  lien,  should 
also  aver  that  an  indebtedness  still  exists  for  the  payment  of 
the  materials  or  labor.  But  where  the  proceedings  are  taken 
by  a  sub-contractor  or  material-man,  who  has  a  lien  to  the 
extent  of  funds  due  the  contractor  by  the  owner,  it  is  not  ne- 
cessary for  him  to  aver  in  his  complaint  that  the  money  was 
due  and  payable  to  the  contractor  from  the  owner  at  the  time 
of  the  filing  of*the  notice  of  the  plaintiff's  claim  ;  nor  to  aver 
negatively  that  the  owner  had  not  paid  the  contractor  to  the 
full  contract  price.     The  plaintiff,  is  not  bound  to  negative  a 

I  City  of  CrawfordsTille  r.  Barr,  46        *  Merritt  v.  Peanon,  58  Ind.  886. 
Ind.  268.  •  France   w.    Woolston,    4    Hoiut. 

3  Greene  v.  Ely,  2  Greene  (Iowa),  608.  (Del.)  661. 

s  Mix  V.  Ely,  Id.  513.  ^  Edwards  v.  Derrickaon,  4  Datcli. 

«  Stephenson  o.  Ballard,  60  Ind.  176.  (N.  J. )  89. 
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possible  defence.  It  is  enough  to  show  a  primd  facie  right 
to  reoover^  and  would  be  against  all  ordinary  rules  to  require 
'  the  plaintiff  to  prove  on  the  trial  such  a  negative;  and  a  party 
is  not  bound  to  aver  what  is  not  necessary  to  prove.  If  the 
owner,  in  such  case,  wish  to  show  that,  by  the  terms  of  his 
contract  with  the  original  contractor,  nothing  has  yet  become 
payable,  or  that,  by  reason  of  payments  made  by  him  before 
the  notice  of  claim  was  filed,  nothing  is  now  due  from  him, 
he  must  set  up  this  defence  by  answer.^  A  complaint  should 
always  allege  the  amount  due  the  claimant.^ 

§  406.  Avennent  of  Time  when  Work  waa  perfonned.  —  This 
lien  being,  as  shown  in  another  chapter,^  of  limited  dumtion 
unless  promptly  enforced  by  judicial  proceedings,  it  has  been 
held  in  those  States  where  suit  must  be  brought  within  a 
certain  period  after  delivery  of  materials,  or  completion  of  the 
building  or  contract,  that  the  time  when  these  respective  ob- 
jects, as  the  case  may  be,  were  performed,  must  be  averred, 
so  that  the  court  may  know  that  the  conditions  required  by 
the  statute  have  been  complied  with.  A  complaint  which 
fails  to  make  such  an  aveiment,  when  thus  made  necessary, 
is  bad.*  As  where  an  act  requires  suit  to  be  brought  within 
one  year  from  the  time  the  materials  are  furnished  or  labor 
done,  the  complaint  must  state  when  the  labor  was  performed.* 
So,  where  the  law  provides  only  for  a  lien  to  be  gained  by 
filing  a  notice,  Ac,  "  after  the  performance  of  the  labor  or 
furnishing  of  the  materials,"  a  complaint  must  aver  that 
the  materials  were  furnished  and  the  labor  performed  at  or 
before  the  time  when  the  notice  to  create  a  lien  was  filed.* 
These  allegations  are  to  receive  a  reasonable  construction  ; 
and  if  it  fairly  appear  when  the  materials  were  delivered  or 
work  was  finished,  all  reasonable  intendment  will  be  made  in 
their  favor,  and  the  complaint  will  be  held  good.  Thus, 
where  it  was  alleged  that  "plaintiff  furnished  the  materials 

>  Doughty    t>.    Devlin,    1    E.   D.        •  Chapter  XXIX. 
Smith,   636  ;    Bailey    v.  Johnston,  1        *  Cook  v.  Heald,  21  111.  425 ;  Cook 

Daly  (N.  Y.),  61 ;  Jensen  v.  Brown,  2  p.  Roflnot,  H.  487. 
Col.  694.  5  Willamette  v.  Smith,  1  Oreg.  171.  a 

«  City  of  CrawfordsTflle  v.  Irwin,        «  Jacques  ».  Morris,  2  E.  D.  Smith.  fl 

46  Ind.  440.  689. 
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between  the  6th  day  of  April,  1862,  and  28th  day  of  June, 
1862,*'  it  was  decided  to  mean  that  plaintiff  commenced  fur- 
nishing the  materials  on  the  first^named  date,  and  continued 
furnishing  the  same,  from  time  to  time,  up  to  the  last  period, 
and  was  sufficient.^  Where  work  is  stated  to  have  been  be- 
gun October  4, 1870,  and  finished  April  24, 1871,  the  time  of 
furnishing  the  materials  need  not  be  stated.^ 

§  407.  ▲▼erment  of  Time  when  Ckmtraot  was  to  be  completed. 
—  In  Illinois,  the  lien  is  given  ^*  provided  that  the  time  of  com- 
pleting the  contract  shall  not  be  extended  for  a  longer  period 
than  three  years,  nor  the  time  of  payment  beyond  the  period 
of  one  year  from,  the  period  stipulated  for  the  completion 
thereof/'  and  ^*  the  petition  shall  contain  a  brief  statement 
of  the  contract  on  which  it  is  founded.''  The  petition  must 
aver  the  times  of  performance  and  payment,  in  order  that  the 
court  may  know  whether  the  suit  is  commenced  within  the 
time  required  by  the  statute,^  or  no  decree  can  be  had  there- 
on ;  ^  and  these  allegations  must  be  proved*^  So,  where  the 
foreclosure  of  the  lien  had  to  be  begun  within  a  year  from 
the  time  the  debt  became  due,  and  an  affidavit  of  the  facts 
was  necessary,  it  was  considered  indispensable  that  it  should 
appear  affirmatively  therein  that  suit  was  instituted  within  the 
period  aforesaid.  If  it  did  not  so  appear,  and  only  judgment 
by  default  had  been  entered  thereon,  and  subsequent  pro- 
ceedings by  fieri  faetoi  were  taken  to  enforce  the  lien,  it 
would  be  admissible  to  prove  the  fact  that  the  suit  was  not 
commenced  within  the  statutory  period.®  So,  where  **  any 
person  who  shall,  by  contract,  express  or  implied,  or  partly 
expressed  and  partly  implied,"  •  .  •  shall  have  a  lien,  pro- 
vided ^^when  the  contract  is  expressed,  no  lien  shall  be 
created,  if  the  time  stipulated  for  the  completion  of  the  work 
is  beyond  three  years,  or  the  time  of  payment  beyond  one 

1  McCrea  r.  Craig,  28  Cal.  522.  «  Radcllff  r.   Pierce,  28   III.  478  ; 

s  France   o.    WooUton,   4  Houst  Kinzey  v.Thomaa,  28  III  604;  Bogen 

(Del.)  682.  V.  Ward,  23  Bl.  47-3. 

8  Burkhart  v.  Reisig,  24  ni.  629 ;  *  PhiUips  v.  Stone,  26  ni  77 ;  Hon- 

Cook  V.  Heald,  21  Tl.  426 ;  McCIarken  v.  tag  v.  Ljnn,  Id.  189 ;  Scott  v.  Keeling. 

Logan,  28  111.  79 ;  MoBer  v.  Matt.  24  HI.  Id.  868. 

198 ;  Mailer  r.  Smith,  4  lU.  648;  WaiN  •  PhiUipa  v.  Hjrde,  46  Ga.  220. 
renv.  Harris,  8111.807. 
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year  from  the  time  stipulated  for  the  completion  thereof/'  it 
was  held  that  a  petition  on  an  express  contract,  written  or 
yerbel,  which  does  not  show  that  the  work  was  to  be  per- 
formed within  the  three  years,  and  the  payment  within  one 
year,  is  substantitdly  bad.  And  in  each  case,  if  the  contract 
set  up  in  the  petition  is  express,  the  mechanic  cannot  on  the 
trial  show  it  was  partly  express,  and  pai*tly  implied.^  The 
allegation  in  a  bill  tibat  the  contract  was  that  complainant  and 
his  under- workman  were  each  to  perform  a  certain  number 
of  days'  labor,  to  commence  on  a  particular  day,  and  to  end 
on  another  certain  day,  jb  unnecessarily  particular,  and  is  not 
sustained  by  proof  that  the  labor  commenced  and  ended  on 
different  days  from  those  alleged.' 

§  408.  Avennent  of  Tfane  when  Kolioe  was  fii«d«  —  A  prelimi- 
nary notice  or  claim  of  lien  to  be  filed  for  record  in  some 
public  office  is  frequently  necessary  under  many  of  the  systems 
devised  for  the  enforcement  of  this  lien.^  When  such  is  the 
fact  and  the  notice  must  be  filed  within  a  definite  period  after 
completion  of  work  or  delivery  of  materials,  and  the  act  pro- 
vides that,  in  all  suits  under  it,  *^  the  petition,  among  other 
things,  §hall  allege  the  facts  necessary  for  securing  the  lien," 
Hxe  time  of  filing  of  notice  or  claim  is  a  material,  issuable  fiict, 
which  must  be  alleged,  and  without  which  the  petition  will 
not  show  a  cause  of  action.  It  is  not  enou^  to  aver  the  filing 
of  the  demand,  without  an  averment  of  the  time  when ;  for  a 
filing  at  the  wrong  time  is  as  inefficacious  as  if  not  filed  at 
all.  The  petition  should  therefore  show  the  time  when  the 
account  was  filed,  so  that  the  court  may  see  and  pronounce 
the  judgment  of  the  law  that  a  cause  of  action  exists,  and  that 
the  defendant  may  have  an  opportunity  of  taking  issue  upon 
the  fact  material  to  the  plaintiff's  right.  If  no  such  averment 
is  made,  the  petition  would  be  fatally  defective,  and  judgment 
would  be  arrested.*  An  averment  that,  within  a  eertain  time 
after  the  work  was  done  and  materials  furnished,  the  account 

^  Berlanger  v.  Hcney,  00  Bl.  70;  ■ubttitnte  for  tuoh  notice  or  {letitloii. 

Peek  V.  SUmdart,  1  Bnidw.  (lU.)  22S ;  Wright  v.  Alton,  24  Wis.  661. 
Rogers  v.  PoweU,  Id.  681.  «  Heltzell  v.  Langford,  88  Ma  896; 

s  Martin  v.  BTertal,  86  Bl.  282.  dark  v.  Brown>  22  Me.  Ua 

'  The  complaint  cannot  terre  ae  a 
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was  filed,  would  not  be  a  sufficient  compliance  with  a  law 
that  required  the  account  to  be  filed  within  a  certain  time 
'^  after  the  indebtedness  shall  have  accrued.*'^  So,  where 
^^  within  six  months  after  the  performance  of  such  labor  .  •  . 
the  contractor  .  .  .  shall  serve  a  notice  in  writing  upon  the 
county  clerk,"  &c.,  it  is  essential  that  the  complaint  specify, 
and  the  evidence  prove,  that  a  notice  in  writing,  within  the 
above  period,  claiming  a  lien  for  the  work  or  materials  thus 
furnished,  was  filed.^  The  same  was  held  under  a  similar 
law  which  required  the  complaint  to  state  **'  the  time  when 
the  notice  was  filed."  ^  So,  where  the  affidavit  to  foreclose  a 
lien  must  show  that  it  is  prosecuted  within  one  year  after  the 
debt  beeomes  due,  the  averment  in  the  affidavit  meets  fully 
the  requirement  if  it  alleges  that  the  debt  was  contracted 
on  Feb.  27,  1874,  and  that  it  fell  due  on  Nov.  1,  1874, 
and  the  affidavit  itself  was  made  on  Nov.  25,  1874.  These 
figures  appearing  on  the  face  of  the  affidavit  make  it  as 
certain  as  figures  can  that  the  prosecution  is  within  one 
year  after  the  debt  became  due.^  Again,  where  it  was  es- 
sential that  the  complaint  should  allege  that  the  notice  was 
filed  within  sixty  days  from  the  time  of  furnishing  the  mate- 
rials, which  it  did  not  so  allege,  but  did  show  in  connection 
with  a  copy  of  the  notice  filed  therewith,  that  the  notice  was 
filed  within  the  time,  the  complaint  was  sufficient.^  In  a 
late  case,  where  a  law  required  claims  to  he  filed  within  six 
months  after  filing  of  lien,  and  the  complaint  contained  no 
averment  that  they  were  filed  within  the  time,  it  was  said 
that  while  the  complaint  would  ordinarily  be  defective,  yet 
the  advantage  is  one  to  be  taken  by  demurrer.  After  issue  is 
joined,  and  a  decision  is  rendered  on  the  merits,  an  appellate 
court  will  not  reverse  for  such  error.® 

§  409.  Other  Requisites  o£ —  No  special  form  of  complaint 
is  necessary.  In  its  preparation,  the  particular  law  under 
which  the  lien  arises  should  be  carefully  considered,  and  all 

1  Gault  V.  Boldani,  84  Mo.  160.  «  Moore  r.  Martin,  68  Oa.  411. 

«  Bailee  V.  Johnson,!  Daly  (N.  T.),        »  City  of  CrawfordsTiUe  p.  Boom, 

61.  76  Ind.  32. 

•  Dallas  L.  ft  M.  Co.  v.  Wasco  W.         •  Skynne  v.  Occidental  AGU  Co.,  9 

M.  Co.,  8  Oreg.  627.  Ner.  219. 
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acts  made  necessary  to  be  done  on  the  part  of  the  claimant, 
in  order  for  the  lien  to  arise,  should  be  averred  to  have  been 
performed,  and,  on  the  trial,  should  be  proved.  When  such 
particularity  is  observed,  the  complaint  will  generally  show, 
as  it  should,  that  its  object  is  the  enforcement  of  a  mechanics' 
lien.^  The  question  of  indebtedness  and  right  to  the  lieu 
may  properly  be  presented  in  the  same  paragraph  of  the  com- 
plaint.* Where  the  law  does  not  specially  require  it,  it  is  not 
necessary  that  the  petition  should  contain  a  prayer  for  a 
special  execution  against  the  property  alleged  to  be  charged 
with  the  lien,  if,  from  the  account  filed  with  the  petition  and 
referred  to  therein,  which  corresponds  with  that  filed  as  a 
lien  demand,  it  sufficiently  appear  that  the  object  of  the  suit 
is  the  enforcement  of  the  lien.^  Complaint  need  not  set  out 
the  notice  of  sub-contractor  to  owner  where  such  notice  is  not 
the  foundation  of  the  action.^  If  a  declaration  be  used  in- 
stead of  a  complaint,  it  is  not  necessary  that  it  conclude  with 
the  proinde  producit  aectam  clause ;  it  should  end  with  a  state** 
ment  of  the  lien  claim.*  Objections  of  form,  and  those  not 
going  to  matters  of  substance,  must  be  made  promptly ;  for,  if 
only  inartificially  drawn,  complaints  will  be  held  good  on 
motions  in  arrest  of  judgment.^  When  not  required  by 
statute  to  be  sworn  to,  they  will  be  sufficient  if  signed  in  the 
name  of  the  plaintiff  by  his  attorney.^  It  is  not  eiTor  to  enter 
judgment  upon  a  power  of  attorney  for  a  mechanics*  lien, 
although  no  complaint  is  filed,  when  all  material  averments 
are  inserted  in  the  power.®  Where  the  petition  for  a  lien  is 
wrongly  addressed  to  the  clerk  of  the  county  court  instead  of 
the  clerk  of  the  circuit  court,  this  does  not  affect  the  jurisdic- 
tion of  the  court.^ 

1  Foster  V.  Poillon,  1  Abb.  Pr.  321.  >  Cornell  v.  Mmtthews,   3    Dutch. 

3  Boargette  r.  Hubbinger,  80  Ind.  (N.  J.)  622. 

296.  0  BriRgs  o.  Worrell,  33  Mo.  167. 

*  Johnson   v.   McHeniy,    27    Mo.  ?  Brown  v.  La  Crosse  City,  21  Wis. 

264.  61. 

«  Irwin  V.  dtj  of  CnwfordsTille,  68  ^  Agard  v.  Hawks,  24  Ind.  276. 

Ind.  482  •  ChaUoner  v.  Howard,  41  Wis.  366. 
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CHAPTER  XXXV. 


SGIRB  FACIAS. 


§  410.  Adaptation  to  Lien  Law — The  writ  of  scire  facias  has 
been  adopted  in  several  of  the  States  as  the  appropriate 
remedy  for  the  enforcement  of  the  mechanics'  lien.  Although 
it  was  at  common  law  a  judicial  writ  to  enforce  the  execution 
of  some  matter  of  record  on  which  it  was  founded,  yet  it  was 
so  far  an  original  that  the  defendant  had  to  plead  to  it.  In 
its  new  uses  under  the  lien  laws  it  is  preceded  by  a  claim  of 
the  mechanic,  filed  for  record,  which  claim  is  recited  in  the 
writ,  and  thereby  made  part  of  it.  It  is  therefore  in  the 
nature  of  a  declaration,  and  the  defendant  pleads  immedi- 
ately to  the  writ,  as  he  is  usually  required  to  do  by  its  tenor.^ 
The  scire  facias  answers  as  a  statement  of  claim  and  takes  the 
place  of  a  declaration.  The  variance  is  fatal  where  a  lien  is 
filed,  "  for  materials  furnished  for  the  erection  and  construc- 
tion "  of  buildings,  and  the  evidence  shows  they  were  for  "re- 
pairs." ^  So,  a  claim  for  work  done  and  materials  furnished 
"in  and  about  the  erection,  construction,  improvement,  and 
fitting  up  the  said  building  for  the  use  for  which  they  were 
constructed,"  will  not  sustain  a  lien  for  repairs  and  additions.^ 
Under  a  statute  which  provided  that  "a  just  and  true  account 
of  the  demand  justly  due  after  all  credits  given,  is  to  be  filed, 
which  is  to  be  a  lien,  and  an  abstract  is  to  be  entered  in  a 
book,"  &c.,  this  claim  was  considered  a  part  of  the  record,  and 
might,  when  the  proceedings  were  by  scire  facias^  stand  in  the 
place  of  a  declaration.^    The  suing  out  of  the  scire  facias  is 

1  Winder    v.  Caldwell,    14    How.  •  Wetmore's  Appeal,  01  Penn.  27«. 

(U.  S.)  484  ;  Pickman  v.  Robson,  IB.  *  Coraelius  v.  Grant,  S  Mo.  59;  Kee8 

ft  Aid.  486.  V.  Eemey,  5  Md.  419. 

s  Rjnd  V.  Bakewell,  87  Penn.  400. 
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the  ioBtitution  of  the  suit,  in  which  the  fact  of  indebtedness 
is  to  be  tried  and  ascertained  as  in  an  ordinary  action ;  and 
a  plea  is  good  which  sets  up  a  cross  demand,  in  other  respects 
properly  the  subject  of  set-off,  subsisting  at  the  time  of  the 
commencement  of  the  suit,  which  is  the  issuance  of  the  $cire 
facias.  It  is  not  necessary  for  the  defendant  to  have  acquired 
such  cross  demand  prior  to  the  laying  of  the  lien.^  The  same 
rules  of  pleading  are  applicable  to  it  as  to  other  declarations, 
and  likewise  to  pleas  filed  as  defences.^  Thus,  if  the  claim 
filed,  before  the  scire  facias  issues,  shows  that  the  debt  was 
contracted  by  the  owner  with  the  plaintiff,  non  assvmpdt 
would  be  a  proper  plea,  because  the  claim  shows  a  contract, 
express  or  implied,  on  the  part  of  the  defendant.  But  if  the 
claim  be  for  work  and  labor,  or  materials  furnished  by  some 
person  employed  by  the  builder  and  not  the  owner,  the  law 
does  not  raise  an  assumpsit  as  between  the  plaintiff  and  the 
owner;  and  in  such  case  the  latter  cannot  plead  ncn  at- 
sumpsit^  but  must  notify  the  plaintiff  of  the  defence  on  which 
the  demand  is  resisted.'  Where  the  lien  claim  is  required  to 
give  particulars  of  work  and  materials,  and  the  proceedings 
are  by  scire  facias^  no  bill  of  particulars  is  demandable.  If 
the  claim  is  not  a  compliance  with  law,  the  proper  course  is 
to  move  to  quash  the  writ  of  scire  facias  on  account  of  the  de* 
feet  in  the  lien  claim  filed> 

§  411.  Us^d  only  to  enforoe  Uen.  —  In  those  States  where 
this  writ  is  used,  it  is  a  suit  in  the  nature  of  a  proceeding  in 
rem^  and  depends  for  its  existence  upon  the  fact  of  a  subsist- 
ing lien,  to  realize  which  is  its  object.^  So  that,  after  a  judi- 
cial sale  of  the  property,  upon  which  the  mechanics'  claim  was 
a  lien,  has  been  made,  divesting  all  subsequent  liens,  a  scire 
facias  will  not  lie  upon  the  claim,  because  it  is  only  to  be  sus- 
tained upon  the  ground  that  the  claim  is  a  lien  upon  the  build- 
ing ;  and  the  moment  the  claim  ceases  to  be  a  lien,  the  right 
of  the  party  to  proceed  by  or  nfkintain  a  writ  of  scire  facias 
ceases  also.     The  only  object  of  the  writ  is  to  obtain  execu- 

1  Bracknej  v.  Tumntine,  14  Ark.  «  Wilson  v.  Merryinan,  48  Md.  828. 

416.  *  Leib  v.  Bean,  1  Aabm.  (Peim.) 

<  Nunn  V.  Clazton,  8  Excb.  712.  207. 
*  Kees  V,  Kerney,  6  Md.  419. 
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tion  against  the  building ;  and  if  that  cannot  be  had,  the 
great  object  is  gone.  The  ascertainment  of  the  amount  of 
the  debt  for  which  the  plaintiff  in  the  scire  facias  claims  to 
have  execution  against  the  building  is  only  incidental  and 
preliminary  to  the  award  of  execution,  in  order  that  the  amount 
of  money  to  be  levied  may  be  rendered  certain  and  known.  If, 
however,  there  should  be  any  controversy  as  to  the  amount  of 
the  debts,  which  are  liens,  coming  to  any  of  the  mechanics  or 
others  who  furnished  materials  for  the  completion  of  the  build* 
ing,  after  it  is  sold,  and  the  money  arising  therefrom  be  brought 
into  court  for  appropriation  or  distribution,  the  court  would 
have  the  power,  if  it  should  be  necessary  to  have  the  amount 
ascertained  by  a  jury,  to  order  a  feigned  issue  for  that  pur- 
pose, when  all  the  parties  concerned  in  the  fund  would  have 
notice  and  an  opportunity  of  being  fully  heard,  which  could 
not  well  be  in  a  scire  facias  at  the  suit  of  any  one  of  them 
without  notice  to  the  others,  which  is  never  given.^  Its  use, 
however,  is  to  be  governed  principally  by  the  statute  creating 
the  remedy  ;  and  therefore,  where  an  action  might  be  brought 
against  an  owner*  for  the  amount  due  the  contractor,  it  was 
held  to  be  the  proper  practice  to  procure  a  judgment  for  the 
debt  against  the  principal  contractor,  and  enforce  such  judg- 
ment against  the  owner  of  the  building  by  scire  facias^  and 
that  no  proceedings  were  authorized  against  the  owner  until 
the  remedies  against  the  contractor,  who  was  primarily  liable, 
should  have  been  pursued.^ 

§  412.  Revival.  —  Another  use  made  of  the  scire  facias^  and 
more  in  accordance  with  its  common-law  ofiSce,  is  the  revival 
of  the  judgment  of  lien  on  the  original  claim.  These  judg- 
ments are  presumed  in  many  jurisdictions,  like  ordinary  gen- 
eral judgments,  to  have  been  paid  or  extinguished  after  lapse 
of  certain  periods,  unless  revived  by  scire  facias.  The  rules 
relating  to  the  revival  of  judgments  generall}'^  will  be  found 
applicable  to  this  new  class  &f  cases,  modified,  of  course,  by 
any  statutory  directions.^  Such  revival,  therefore,  when 
made  necessary,  must  be  complied  with  by  the   mechanic 

1  ADshuts  V.  McClelland,  6  WatU         >  Lewis  v.  WilUams,  S  Minn.  161. 
(Penn.),  487.  »  Blocber  »,  Wortbington,  10  Md.  1. 
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within  the  period  given,  or  the  lien  of  his  original  judg- 
ment will  be  gone.  Within  what  period  the  acire  faciat 
must  be  sued  out,  or  judgment  of  revival  obtained,  depends 
upon  the  construction  of  the  language  of  the  particular  law 
under  interpretation.  Thus,  where  the  lien  is  to  "  terminate, 
unless  the  same  shall  be  revived  previously  by  icire  fmias^  in 
the  manner  provided  by  law  in  the  case  of  judgments,"  if  a 
judgment  be  not  obtained  until  after  the  statutory  limitation 
for  issuing  the  tcire  faciat  is  expired,  it  will  be  too  late.^  In 
another  case,  under  the  same  law,  it  was  held  that  a  Bcire 
fadat  issued  within  the  time  to  establish  the  right  to  enforce 
si  mechanics'  claim,  or  have  execution  on  a  judgment,  will  re- 
vive the  lien  incidentally  and  by  legal  construction,  although 
not  purporting  to  be  for  the  purpose  of  revival.  A  plea  that 
more  than  the  time  allowed  has  elapsed  since  the  claim  on 
which  the  plaintiff  proceeds  was  filed,  and  that  no  scire  facias 
has  been  issued  to  revive  it,  is  no  answer  to  a  scire  facias  issued 
within  the  time,  to  know  why  the  amount  of  the  claim  should 
not  be  made  out  of  the  land.^  The  judgment,  on  a  scire  facias 
to  revive  judgment  sur  claim,  reciting  a  former  judgment,  does 
not  constitute  a  judgment  in  personam^  under  which  the  plain- 
tiff might  levy  on  and  sell  any  real  estate  of  the  defendant.  It 
is  merely  a  continuance  of  the  original  suit.* 

§  418.  Service  and  Return  of.  —  The  scire  facias  notifies  the 
party,  and  gives  him  an  opportunity  of  showing  cause  against 
enforcing  the  lien.^  This  right  of  defence  is  always  allowed  to 
any  one  whose  property  is  sought  to  be  charged.^  The  ser- 
vice of  a  scire  facias  on  a  terre-tenant  is  sufficient  notice  of 
the  claim  of  a  prior  lien.^  But  a  party  who  had  never  been 
legally  informed  of  the  proceedings  to  enforce  the  lien  cannot 
be  introduced  upon  the  record  as  a  new  party,  on  the  trial  of 
a  scire  faciasJ  At  common  law  the  sheriff,  on  the  return  of 
the  scire  facia^^  either  returned  scire  feci  or  nihil ;  that  is, 
that  he  has  given  notice  to  the  defendant,  or  that  he  has 

1  Henhey  v.  Shenk,  68  Penn.  882.  <  Thomas  v.  Tamer,  16  Md.  105. 

s  Cornelius  v.  Janior,  6  Phila.  171.  «  Hinds  v.  Allen,  34  Conn.  185. 

*  Simpson  v.  Murray,  2  Penn.  76.  ^  NoU  t;.  Swineford,  6  Penn.  187. 

*  Kees  V,  Kemey,  5  Md.  419. 
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nothing  by  which  he  can  make  known  to  him.^  Whexe  the 
sheriff  returned  nihUythe  plaintiff  sued  out  a  second  or  alias  writ 
of  scire  facias.  If  the  sheriff  also  returned  nihil  to  the  second 
writ,  and  the  defendant  did  not  appear,  there  was  judgment 
against  him  by  default,  two  nihUs  being  deemed  equivalent  to 
a  scire  fed?  Most  of  the  statutes,  however,  have  provided  by 
express  enactment  for  the  manner  of  serving  the  scire  facia* 
in  cases  of  lien.  Thus,  where  the  law  requires  the  sheriff  in 
serving  the  scire  facias  to  leave  a  copy  of  the  writ  with  somo 
person  residing  in  the  house,  or  affixed  to  the  door,  &c.,  a 
return  simply  ^^ scire  feci^*  is  insufficient.^ 

^  2  Wms.  Saund.  72  y,  >  Plummer  v.  Eckenrode,  60   Md. 

*  Footer's  Writ  of  Scire  Facias,  865.    226. 


DBMUBBEBS.  667 


CHAPTER  XXXVI. 


DEMUBBEBS. 


§  414.  "When  allowabla  —  Demurrers  under  the  mechanics' 
lien  laws  perform  the  same  office  as  in  ordinary  actions.^ 
Thus,  where  the  petition  alleges  an  interest  in  a  husband,  a 
demurrer  to  the  petition  admits  the  fact.^  And  a  party  inter- 
posing a  demurrer,  and  relying  upon  any  defect  in  the  com- 
plaint as  to  non-joinder  of  parties  or  uncertainty,  must  let  final 
judgment  be  entered  upon  his  demurrer.^  They  should  be 
framed  according  to  the  usual  forms  of  pleading.  A  short 
plea,  as  '^  no  lien,'*  will  not  be  considered  a  demuiTcr,  either 
general  or  special.*  As  in  every  judicial  investigation  ques- 
tions of  law  and  of  fact  may  arise,  it  is  presumed,  unless  some 
method  of  determining  the  former  is  specially  provided,  or 
the  common-law  system  of  pleading  entirely  abolished,  that  a 
demurrer  would  be  the  proper  mode  of  raising  the  issue.  It 
is  clear,  if  these  proceedings  are  assimilated  to  civil  actions, 
and  demurrers  are  allowable  in  the  latter,  they  would  be  proper 
pleadings  under  the  lien  law.  A  statute  directed  ^^  that  issue 
shall  be  joined  upon  claims  made,  and  the  same  shall  be  gov- 
erned, tried,  &c.,  in  all  respects  in  the  same  manner  as  upon 
issues  joined  in  all  civil  actions  ; "  demurrers  were  permitted 
to  be  interposed,  as  well  as  pleas  and  answers  to  the  plaintiff's 
claim.  Where  nothing  in  a  statute  confines  the  issues  to  be 
raised  to  the  facts,  the  pleadings  may  be  so  framed  as  to  pre- 
sent any  issues,  whether  of  law  or  fact,  which  the  parties  may 
desire  to  raise  respecting  the  matters  in  controversy.*    If  there 

1  McDoweU  ».  Hill,  1  Phila.  102 ;        •  Loukey  v.  Wells.  16  Ner.  271. 
Brien  ».  Clay,  1  E.  D.  Smith,  640.  *  Lee  r.  Burke,  66  Penn.  836. 

'  Greenleaf  v.  Beebe,  80  Bl.  620.  <  Doughty   v.    DeTelin,    1   E.  D. 

Smith,  625. 
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be  both  issues  of  law  and  fact,  the  issues  of  law  should  be  dis- 
posed of  before  the  trial  of  the  issues  of  fact.^  Any  matter 
which  tends  to  an  issue  of  law  upon  the  question  of  responsi- 
bility of  the  property  to  the  lien  is  not  irrelevant,  and  cannot 
be  stricken  out,  except  on  demurrer ;  ^  and  a  judgment  against 
a  party,  while  the  record  shows  a  demurrer  to  the  complaint 
undisposed  of,  is  error.^ 

§  415.  When  not.  —  Many  foimal  objections,  such  as  want 
of  dates  in  the  claim  filed,  &c.,  which  might  be  fatal  on  spe- 
cial demurrer,  or  motion  to  strike  off  the  claim,  which  seems 
to  answer  the  same  office,  will,  after  pleading  to  the  merits, 
be  considered  as  waived.*  Nor  will  a  court  always  feel  bound 
to  sustain  a  demurrer  upon  a  ground  not  raised  on  the  align- 
ment.^ And  where  the  question,  whether  a  building  is  within 
the  lien  law,  depends  upon  its  use  and  manner  of  attachment 
to  the  freehold,  and  these  facts  do  not.  appear  by  the  plead- 
ings, the  court  will  not  decide  the  question  on  demuiTcr,  but 
leave  it  to  be  shown  by  the  evidence  on  the  trial.'  A  peti- 
tion will  not  be  demurrable  because  it  does  not  show  the 
parties  for  whom  the  building  was  erected  to  be  the  owner's 
of  the  land,  when  under  the  law  the  interest,  whatever  it 
may  be,  of  a  party  in  possession,  who  makes  the  improvement, 
may  be  sold,  a  purchaser  taking  the  title  only  against  him.*^ 
An  answer  to  a  mechanics'  lien  will  not  be  stricken  out  as 
frivolous  where  it  sets  up  a  matter  of  law  as  defence,  which 
same  defence  is  then  pending  in  other  causes  before  the 
court,  and  is  generally  looked  upon  as  a  matter  of  impor- 
tance ;  as  where  the  question  is  whether  a  subsequent  law 
applies  to  work  and  labor  done  before  its  passage.®  A  gen- 
eral demurrer  going  to  the  whole  complaint  cannot  be  sus- 
tained, although  the  latter  is  defective  as  to  the  main  cause 
of  action,  if  it  be  good  in  part.^ 

I  Waldo  V.  Richter,  17  Ind.  684.  «  Coddington   v.   Beebe,    5  Dutch. 

«  Brien  r.  Clay,  1  E.  D.  Smith,  649.  (N.  J.)  660. 

«  Willamette  v.  Smith,  1  Oreg.  181.  f  Steigleman  v.  McBride,  17  Ul.  900. 

«  Howell  V,  City  of  Philadelphia,  38  8  Smith    v.  Manioe,  1    Code,  m.  s. 

Penn.  St.  471 ;  Lee  v.  Burke,  66  Penn.  (N.  T.)  283. 

336 ;  SchoU  v.  Gerhab,  08  Penn.  846.  *  Jaques  v.  Morris,  2  E.  D.  Smith, 

ft  Doughty   V.   Derelin,   1    £.   D.  689. 
Smith,  625. 
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§  416.  MotlonB  to  qnash.  —  Technical  demuirers  are  not  al- 
ways essential  to  test  the  validity  of  the  proceedings.  Defects 
apparent  on  the  face  of  a  lien  claim  filed  may  be  taken  advan- 
tage of  by  a  motion  to  quash  the  scire  facias.^  The  authori- 
ties give  the  rule  that  a  pretended  claim  should,  on  motion, 
be  stricken  from  the  record,  when  by  reason  of  defective  or 
irregular  statement  it  is  not  brought  within  the  benefits  of 
the  mechanics'  lien  legislation.  Records  are  not  made  to 
be  laden  with  illegal  claims ;  and  owners  whose  property  is 
so  burdened  are  not  to  be  put  to  the  delay  and  expense  in- 
cident to  the  trial  of  a  Bcire  facias  before  they  may  relieve 
themselves  of  a  void  claim  which  may  cast  a  suspicion  on  the 
title  of  their  property.  Striking  off  such  lien  is  the  exercise 
of  no  higher  authority  than  setting  aside  or  vacating  a  void 
or  irregular  judgment.^  So,  in  an  action  to  enforce  the  lien., 
the  objection,  that  the  notice  of  lien  filed  in  the  recorder's 
office  did  not  contain  a  sufficient  description  of  the  property 
against  which  the  lien  was  sought,  was  considered  not  to  be 
properly  raised  by  demurrer  to  the  complaint,  but  by  motion 
to  strike  out  that  part  of  the  complaint  relating  to  the  lien.^ 
Defects,  that  a  plea  is  not  sworn  to,  should  be  taken  advan- 
tage of  by  motion  to  strike  out,  and  not  by  demurrer.*  In  other 
States  it  has  been  held  that  these  formal  objections  may  be 
raised  either  by  demurrer  or  by  motion  to  strike  the  claim 
off,  ^  the  court  having  necessarily  summary  power  to  strike 
from  the  public  records  an  irregular  claim  which,  though 
void,  might  cast  a  suspicion  on  the  title  to  the  property.  In 
this  last  case,  it  is  said,  if  it  could  be  done  on  motion,  it  can 
be  done  on  demurrer.®  But  questions  of  grave  import,  such 
as  the  constitutionality  of  a  lien  law,  ought  not  to  be  decided 
summarily,  on  a  motion  to  strike  out  part  of  a  complaint  as 
iiTclevant.    It  should  be  raised  by  demurrer,  or  other  more 

1  Baker  v.  Winter,  15  Md.  1.  *  Loringr.  Flora.  24  Ark.  151. 

3  Mitchell   V.    Martin,    8   Pittsb.  ^  Lybrandt    v.   Eberly,   86    Penn. 

474.  847. 

>  Howell  V.  Zerbee,  26  Ind.  214 ;  «  Lehman  v,  Thoma^  5  Watts  &  a 

Bonrgette  v.  Hubinger,  SO  Ind.  206.  262. 
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deliberate  manner.'  So  the  power  to  strike  out  a  defence  on 
motion  should  never  be  exercised  in  a  case  in  the  slightest 
degree  doubtful,  nor  unless  the  court  can,  upon  a  mere  state- 
ment of  the  case,  and  without  argument,  declare  the  defence 
to  be  irrelevant  or  frivolous.' 

1  Brien  v.  CUy,  1  B.  D.  Smith,         <  Webb  v.  Van  Zandt,  16  Abb.  Pr. 
649.  (N.  Y.)  190. 
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PLBABIKGS. 


§  417.  Rniefl  of  Pleading  applicable.  —  In  those  States  where 
the  lien  is  enforced  by  the  common-law  writ  ot  scire  facias^ 
the  forms  and  rules  of  pleading,  so  far  as  applicable,  are  to 
be  observed  ;^  in  those  which  have  made  it  an  equity  proceed- 
ing, the  rules  of  equity  practice  will  govern ;  *  and  where  it 
partakes  in  some  respects  of  both  a  common-law  and  equi- 
table character,  or  where  the  forms  of  pleading  at  law  are 
abolished,  it  nevertheless  is  subjected  to  the  same  rules  gov- 
erning procedure  in  ordinary  civil  actions.'  All  judicial  in- 
vestigation must,  of  necessity,  be  carried  on  according  to 
some  system ;  and,  though  these  laws  are  expressly  declared 
remedial  and  as  conferring  general  jurisdiction,  they  do  not 
dispense  with  the  forms  of  pleading  recognized  in  such  courts 
when  administering  remedial  laws^;  'nor  will  well-established 
rules  of  pleading  be  violated  to  aid  in  their  enforcement,  or 
the  adjustment  of  the  rights  of  contending  parties.^  Thus,  a 
defence  purely  equitable,  and  not  pleadable  at  law,  will  not 
be  received  in  a  proceeding  to  enforce  this  lien,  when  the  lat- 
ter is  enforced  in  a  court  of  law ;  as  where  a  vendee,  to 
secure  a  surety  for  the  purchase-money  of  land,  mortgaged 
before  a  contract  with  a  mechanic  to  build  a  house  thereon, 
the  estate  to  the  surety  to  save  him  harmless  from  his  securi- 
tyship,  authorizing  him,  if  compelled  to  pay  the  purchase- 
money,  to  take  a  conveyance  to  himself,  which  was  done, 

^  Lee  V.  Burke,  06  Penn.  836.  that  statute,  the  rules  of  pleading  pre- 

*  Sutherland  v.  Ryerson,  24  HI.  scribed  for  such  action  will  not  apply. 
617.  Coddington  v.  Beebe^  6  Duteh.  (N.  J.) 

*  Duffy  V,  HcManus,  8  £.  D.  Smith,  650.  i 
657.    If  a  case  be  not  within  a  lien  law,         *  Kees  v.  Eerney,  5  Md.  419. 

although  fkamed  and  proeecuted  under        *  Brady  v.  Anderson,  24  JIL  110. 
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and  it  was  held  that  while  the  mechanic  had  no  lien  against 
the  vested  rights  of  the  surety,  yet  the  latter  could  not  make 
his  defence  at  law.^  The  tendency,  however,  of  the  decisions 
is,  in  cases  arising  under  these  lien  laws,  that  matters  of  form 
not  affecting  the  substance  of  the  controversy  should  be  dis- 
regarded, or  raised  at  the  earliest  practicable  period,  in  order 
to  give  the  opposite  party  an  opportunity  to  seek  another 
remedy,  if  he  be  mistaken  in  that  which  he  has  adopted. 
This  principle  applies  with  peculiar  force  whei-e  the  system 
of  pleading  would  not  give  notice  of  the  points  relied  on  for 
the  defence,  and  the  claimant  might  be  surprised,  if  they 
were  not  specially  pleaded.^  After  a  rule  to  strike  off  a  lien 
for  technical  defects  upon  its  face  has  been  discharged,  and 
the  defendant  has  pleaded  to  the  merits,  it  is  too  late  to  pre* 
sent  f^ain  objection  to  formal  deficiencies  in  the  claim.^ 

§  418.  Pleas  and  General  leaned  —  There  are  no  regular  pleas 
in  this  anomalous  form  of  action.  They  should  distinctly 
state  the  facts  upon  which  the  defendant  relies  for  his  de- 
fence, or  such  as  deny  the  allegations  which  he  requires 
the  plaintiff  to  prove.  He  may  traverse  the  allegation  of  the 
doing  of  the  work  or  furnishing  of  the  materials,  or  that  the 
work  or  materials,  or  both,  amount  to  so  much ;  or  plead  that 
the  house  is  misdescribed,  or  that  the  work  was  not  done 
within  the  period  allowed ;  or  he  may  set  up  payment,  re- 
lease, or  other  matter  which  would  be  a  defence  under  the 
law.  All  these  are  questions  of  fact  for  the  jury ;  and  the 
pleadings  should  properW  show  whether  the  issue  to  be  tried  is 
one  of  fact  or  of  law,  and  what  is  the  true  point  in  dispute.* 
This  specific  allegation  of  facts  relied  on  is  the  better  way  of 
making  defence,  in  the  absence  of  legislative  provision.  If 
the  plaintiff,  however,  should  adopt  such  a  plea  as  "  no  lien," 
it  has  been  held  to  be  sufficient,  as  tendering  an  issue  of  fact, 
under  which  the  defendant  might  make  any  defence  on  facts 
arising  dehors  the  record,  —  as,  that  the  claim  had  not  been 


^  Brown  v.  Morison,  6  Ark.  217.  *  This  section  was  cited  with  ap- 

3  Blair  r.  Singerlj,  7  Phila.  230.  probation  in  McLaughlin  v.  Reinliart, 

•  Humphries  v.  Addicks,  12  Pliila.  64  Md.  78,  81. 
200.  *  McDoweU  o.  HiU.  1  Phila.  102. 
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in  £etct  filed  within  the  time  allowed ;  that  the  work  wag  not 
done  or  materials  furnished  on  the  bnilding  ;  that  the  j^ain* 
tiffs  had  bound  themselves  to  file  no  elaim ;  or  that  the 
building  was  not  sneh  an  one  as  was  within  the  law.  J)e- 
fects  on  the  face  of  the  claim  filed  are  not  raised  bj  such  a 
plea.*  Accordingly,  where  the  plea  in  $eire  facias  was  **  no 
lien,''  no  question  as  to  the  sufficiency  of  the  lien  on  its  face 
can  arise  on  the  trial  of  issues  of  fact.^  But  a  plea  denying  a 
legal  conclusion,  and  not  the  facts  relied  on,  is  bad.  -  So  a 
plea  in  bar,  averring  that  the  materials  were  furnished  on  a 
credit  which  had  not  yet  expired,  is  bad,  because  it  goes  only 
in  suspension  of  the  remedy,  and  should  be  pleaded  in  abate* 
ment.^  So,  when  the  ieirefadM  named  but  one  of  two  con« 
tractors,  a  plea  in  bar  was  bad,  as  it  was  matter  only  in 
abatement.^  The  plea  of  nan  asamtpnt  has  been  allowed  as 
a  general  denial  of  indebtedness  ;^  and  in  one  case  a  terre- 
tenant  was  by  leave  of  eonrt  permitted  to  defend  thereunder, 
but  the  cases  do  not  show  what  evidence  was  admitted.^ 
The  plea  of  nil  debet  has  also  been  used  as  a  general  issue, 
when  this  mode  of  pleading  is  allowable  in  other  actions.^ 
But  the  more  modem  system,  adopted  in  many  of  the  States, 
requiring  a  party  to  disclose  the  defence  fae  relies  upon, 
either  by  plea  or  answer,  has  had  the  effect  to  make  special 
pleas  or  statements  of  frequent  occurrence  in  the  defence  of 
these  actions. 

§  419.  Bpeolal  Fleas.  —  Special  jdeas  or  answers,  as  the 
practice  of  the  locality  requires,  may  be  filed,  setting  up  facts 
dehors  the  record,  which  would  be  a  defence  to  the  indebtedr 
ness  itself,  or  which,  under  the  statute,  would  show  that  no 
lien  existed,  in  consequence  of  non-ccnnpliance  with  its  sub- 
stantial provisions.  Thus,  where  "  the  land  upon  which  any 
building  shall  be  erected,  together  with  a  convenient  space 

1  Lee  V,  Burke,  66  Penn.  aSS ;  »  Chamhers  p.  Yaniall.  16  Pcnn.  St. 
Johns  p.  Bolton,  12  Penn.  St.  839.  266. 

«  McKelTey  v.  Jarris,  87  Penn.  414.         •  Hopkins    p.   Conrad,    2    Rawle 

»  Campbell  p.  Scaife,  1  Phila.  187.       (Penn.),  816. 

*  Richabaugh  v,  Dugan,  7  Penn.  St.         '  Hicka  v.  Branton,  21  Ark,  186.  i 

394 ;  Howard  v.  M'Kowen,  2  Browne  J 

(Penn),  160. 
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round  the  same,  &c.,  shall  be  also  subject  to  the  liens  which 
are  to  be  had  under  and  by  virtue  of  this  act,  if  the  said  land 
shall  have  been,  at  the  time  of  erecting  the  said  building,  the 
property  of  the  person  who  shall  have  caused  the  same  to 
have  been  erected,"  the  only  case  in  which  the  land  can  be 
subjected  to  the  lien  is  where  the  owner  has  caused  the 
building  to  be  erected  ;  and,  consequently,  it  was  a  good  de- 
fence that  the  land  on  which  the  building  was  erected  was, 
at  the  time  of  the  erection,  the  property  of  defendant,  and 
that  defendant  did  not  cause  the  building  to  be  erected.^ 
So,  a  plea  that  the  work  was  not  done,  nor  the  materials  fur- 
nished, on  the  credit  of  the  building,  when  such  are  not  pro* 
tected  by  the  statute.^  So,  a  discharge  of  the  lien  by  the 
premises  against  which  it  was  filed  having  been  sold  under 
judicial  process.'  A  defence  founded  upon  a  special  contract 
must  be  pleaded ;  such  matters  the  claimant  is  not  compelled 
to  set  up  in  his  complaint,^  as  an  agreement  to  waive  the 
lien.^  But  the  plea  must  be  sufficient  in  law.  As  where  an 
owner  set  up  that  a  release  of  himself  had  been  executed  and 
delivered  by  a  material-man  to  the  contractor,  under  agree- 
ment between  the  owner  and  contractor,  and  at  request  of 
the  contractor,  and  it  was  held  bad  for  not  averring  a  delivery 
to,  or  to  the  use  of,  the  owner .^  So  a  plea  that  the  work  was 
measured,  and  setting  forth  the  measurer's  bill,  is  bad ;  for, 
if  true,  it  is  not  essential  to  the  plaintiff's  recovery.^ 

§  420.  AUegation  of  Facts  necesBaiy  to  make  Plea  good.  —  A 
mechanics'  lien  cannot  be  stricken  off  by  petition  based  on 
questions  of  fact  not  arising  upon  the  record.*  They  should 
be  brought  forward  by  plea,  unless  otherwise  provided  by  sta- 
tute, and  the  plea  must,  in  substance,  set  up  facts  which,  if 
proved,  would  be  a  good  defence  under  the  law.  Thus,  it  was 
provided  that  the  lien  should  exist  for  work  done  upon  "  a 
contract  entered  into  with  the  owner  of  any  building,"  &c. ; 
an  answer,  stating  that  the  property  on  which  the  lien  was 

1  Sibley  v.  Casej,  6  Mo.  164.  ^  Curtis  v.  Jones,  S  Denio»  690. 

«  Guble  w.  Parry,  13  Penn.  St.  181.  «  Wetherill  v,  Harbert,  2  Penn.  St 

s  Johns  V.  Bolton,    12   Penn.    St.  84S. 
839.  7  Blair  v.  Singerly,  7  Phila.  2W. 

«  O'Brien  o.  Login,  9  Penn.  St  97.  >  Frick  v,  GUddings,  10  Phila.  79. 
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sought  to  be  enforced  was  then  owned  by  a  third  person,  but 
not  denying  the  ownership  of  the  defendant  at  the  time  the 
contract  was  entered  into,  was  bad.^  Again,  where  the  com- 
plaint alleged  that  the  defendant  has  or  claims  an  interest  in 
the  land  which  is  subject  to  the  lien,  this  allegation  is  wholly 
immaterial  and  a  general  denial  does  not  amount  to  a  dis- 
claimer of  such  interest,  but  only  puts  in  issue  the  fact  that 
it  was  subject  to  the  lien.^  And  in  an  action  on  the  lien 
against  a  certain  lot  and  a  house  erected  thereon  by  a  lessee, 
under  an  improvement  lease,  whereby  the  house  was  to  be 
paid  for  partly  out  of  the  profits  of  the  lot,  the  plea  **  that  the 
defendant  holds  no  lands  bound  by  the  alleged  lien  "  was  not 
good,  either  as  a  plea  or  as  a  means  of  raising  an  issue  of  fact.' 
But  a  plea  that  the  person  named  as  owner  is  not  owner,  is 
good  ;  again,  that  the  reputed  owner  had,  at  the  commence- 
ment of  the  building,  and  at  the  time  of  pleading,  only  a 
leasehold  interest.*  So,  where  the  defendant  is  sued  as  con- 
tractor and  owner,  he  has  a  right  to  plead  that  he  is  not  and 
never  was  either  contractor  or  owner  ;  and,  if  substantiated, 
it  will  be  fatal  to  the  plaintiflf's  claim.*  When,  however,  the 
proceeding  is  in  rem^  it  has  been  held  that  the  title  of  the  de- 
fendant is  not  the  subject  of  investigation,  and  the  pleadings 
do  not  raise  such  an  issue  ;^  and  that  a  plea  that  the  premises 
ace  not  liable  to  the  debt  does  not  put  in  issue  the  title  to 
the  property,  nor  compel  the  plaintiff  to  prove  the  ownei-ship 
or  estate  of  the  defendant.^ 

§  421.  Plea  settiog  up  Defect  in  ProoeedingB.  —  Failures  to 
comply  with  statutory  requirements  may  be  taken  advanttige 
of  by  way  of  plea,  when  they  do  not  appear  upon  the  face  of 
the  record.  A  plea  of  *'  claim  not  filed  witTiin  six  months," 
was  not  objected  to.'  And  where  it  was  held  not  to  be  an 
objection  that  a  notice  did  not  aver  that  the  work  was  done 
within  the  statutory  period,  the  defence  of  this  fact  might  be 

1  Ainsvrortli  p.   Atkinson,    14  Ind.  *  Davis  p.  Stratton,  1  Phils.  280. 

638.  •  Washburn  o.  Barns,  34  N.  J.  L.  18. 

s  Elder  p.  8pinks.  63  Cal.  293.  •  Cornell    p.  Matthews,   8   Dutch. 

■  Leiby  p.  Wilson,  40  Penn.  St.  63.  (N.  J.)  622. 

<  Haworth  p.  Wallace,  14  Penn.  St.  >  Drieshach  p.  Keller,  2  Penn.  St. 

118.  77 ;  Ba/er  p.  Beeside,  14  Penn  St.  167. 
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set  up  bj  answer  on  the  part  of  the  defendant.^  Bat  the 
objection  to  proceedings  for  enforcing  the  lien,  that  certain 
specifications  were  not  serred  upon  the  alleged  owner  within 
the  statutory  period,  although  it  might  be  a  good  defence  for 
the  owner,  cannot,  so  &r  as  it  relates  to  his  interest,  or  the 
rights  of  those  claiming  through  him,  be  raised  by  any  other 
persons,  excepting  those  acquiring  rights  before  the  com- 
mencement of  the  proceedings  to  enforce  the  lien.^  Ordi- 
narily, however,  a  yendee  may  defend  on  any  ground  which 
was  available  to  the  vendor.* 

§  422.  Payment.  —  The  plea  of  payment  is  generally  held 
to  admit  the  cause  of  action,  and  supersede  the  production  of 
proof  of  it.^  The  formal  validity  of  the  lien  is  not  put  in 
issue  by  it,  and  under  it  the  cUim  may  be  read  to  the  jury  i» 
an  admitted  cause  of  action.^  When  the  only  issue  in  a  seire 
fadoB  on  a  lien  is  under  the  plea  of  payment,  questions  as  to 
the  su£Sciency  of  the  lien  are  waived.  But  such  a  plea  does 
not  waive  an  error  in  the  proceedings  by  which  the  lien  is 
filed  against  the  entire  interest  in  the  leasehold  when  the 
statute  only  gives  it  against  the  structure  itself.^  The  nature 
of  this  plea  has  been  said  to  be  frequently  misunderstood.  It 
was  first  introduced  into  practice  in  actions  of  debt  on  bond., 
from  necessity,  and  to  let  in  evidence  of  facts  which  would 
furnish  a  ground  for  an  injunction  in  chancery,  where  tjie 
demand  was  iiresistible  at  law ;  and  in  such  case,  if  the  facts 
were  made  out,  the  jury  were  directed  to  presume  every 
thing  to  be  actually  paid  whieh  in  equity  and  conscience 
ought  to  be  paid.  It  is  not,  however,  in  the  nature  of  a  gen- 
eral issue,  contesting  the  truth  of  every  fact  averred  by  the 
plaintiff;  on  the  contrary,  it  admits  the  original  merits  as  set 
out,  and  puts  the  defence  on  collateral  grounds.  As  an 
equitable  plea  it  is  avidlable  only  for  what  would  sustain  a 
bill  in  chancery ;  and  as  a  legal  plea,  only  for  evidence  of 
direct  payment,  or  what  in  particular  cases  is  equivalent  to  it. 

1  Xatz  I?.  Ey,  8  E.  D.  Smith,  021.  «  Gilinger  v.  Kulp,  5  Watts  k  & 

<  Ombony  v.  Jones,  21  Bart).  (N.  Y.)    264. 
620.  *  Lybrandt  v.  Bberly,  86  Peaa.  847. 

>  Omj V.Pope, 86 Afisi.  116.  ^  St.  Glair  Coal  Co.  v.  Martz,  76 

Peiin.d84. 
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Bat  in  every  stich  defence,  ixrhether  legal  or  equitable,  the 
demand  on  original  grounds  is  admitted;  and  hence  such  plea 
to  a  noire  facias^  containing  an  averment  of  every  fact  neces- 
sary to  enable  the  plaintiff  to  recover,  admits  them  all,  and 
they  are  to  be  taken  pro  eattfeno,^ 

§  428.  Set-oft  —  Pleas  of  set-off  have  frequently  been  rec- 
ognized as  good,  when  the  proceeding  by  a  sub^contractor  to 
enforce  the  lien  against  the  owner  is  combined  with  an  action 
against  the  contractor.  The  contractor  is  the  principal  debtor, 
who  is  to  defend  the  demand  of  the  plaintiff,  and  may  plead 
as  against  him  a  set-off  or  counter-claim.  His  position  is 
analogous  to  that  of  the  principal  debtor  in  a  case  of  garnish- 
ment.^ In  those  cases  where  the  law  makes  the  contractor 
a  party  as  well  as  the  owner,  and  the  suit  is  in  personam 
against  the  former  and  in  rem  against  the  latter,  it  is  in  effect 
the  same  as  commencing  an  action  against  the  contractor  for 
the  recovery  of  the  claim ;  and  the  contractor  may  avail  him- 
self of  any  defence  to  the  claim,  and  has  all  the  rights,  as  a 
defendant,  which  he  would  have  had  if  he  had  been  sued  In 
an  ordinary  action,  independent  of  the  proceedings  to  fore- 
close the  lien.  He  accorditigly  may  avail  himself  of  a  set-off 
to  the  whole,  or  to  part  of  the  plaintiff^s  claim ;  or  if  the 
set-off  exceeds  the  claim  of  the  plaintiff,  he  may,  when  the 
law  allows  it,  have  judgment  for  the  excess.  There  is  no 
reason  why  he  should  be  turned  over  to  another  action  to  sue 
for  the  residue,  when  both  parties  are  before  the  court,  and 
eveiy  right  or  advantage  they  could  have  in  another  action  is 
available  in  this.^  But  an  owner  against  whom  no  personal 
claim  is  made  cannot  set  up  a  set-off  arising  out  of  collateral 
matters.*  So  claims  arising  upon  separate  and  distinct  cove- 
nants in  an  agreement  under  seal  cannot  be  set  off  against 
each  other.  As  in  an  action  filed  to  foreclose  a  lien,  a  building 
had  been  erected  by  the  claimant  under  an  agreement,  which 
provided  also  for  a  lease  to  him  for  a  term  of  years,  a  claim 

1  Lewis  V,  Morgan.  U  Serg.  4b  R.  (N.  Y.)  806;   ••  o.  4   £.  D.  Smith, 

284;  Richabaugh  v.  Dagan,  7  P«on.  754. 

8 1 804.  «  Agate  o.  King,  17  Abb.  Pr.  ( N.  T. )                             i 

*  Westcott  o.  Bridwell,  40  Mo.  146.  158 ;   Bellinger   v.  Craige,  81    Barbu                            I 

>  Grogao  v.   Raphael,  6  Abb.  Pr.  (K.  T.)  107. 
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for  rent  accrued  subsequently  to  the  completion  of  the  build- 
ing could  not  be  set  off  against  the  claim  for  the  work  done 
in  erecting  the  building.^  Nor  can  there  be  a  set-off  against 
a  set-off.2  It  has  never  been  decided  that  a  setoff  or  counter- 
claim is  good  against  a  sub-contractor.^  It  seems,  in  these 
suits  by  sub-contractors,  which  must  be  brought  against  both 
owner  and  contractor,  a  matter  which  merely  affects  the  ex- 
istence of  the  lien  will  not  prevent  a  recovery  from  the  con- 
tractor. If  the  owner  wishes  to  contest  the  lien,  he  should 
plead  facts  to  show  that  the  house  or  land  are  not  liable. 
The  contractor  can  only  plead  to  the  action  to  recover 
money  from  him  on  his  contract  with  the  plaiiitiff> 

§  424.  Recoapment.  —  When  there  lias  been  a  total  or  par- 
tial failure  of  consideration,  or  acts  of  nonfeasance  or  mis- 
feasance immediately  connected  with  the  cause  of  action,  or 
any  equitable  defence  arising  out  of  the  same  transaction,  the 
damages  occasioned  thereby  may  be  recouped,  not  strictly  by 
way  of  defalcation  or  set-off,  but  for  the  purpose  of  defeating 
the  plaintiff's  action  in  whole  or  in  part,  and  to  avoid  circuity 
of  action.  The  right  to  make  such  defence  in  action  on  eon- 
tracts  cannot  now  be  doubted  ;  and  where  a  statute  authoriz- 
ing a  lien  gives  the  defendant  liberty  *•*'  to  plead  and  make 
such  defence  as  in  personal  actions  for  the  recovery  of  debts,*' 
it  applies  equally  to  proceedings  to  enforce  the  lien.  There- 
fore, under  a  written  contract  which  stipulated  that  ^Hhe 
work  is  to  be  promptly  executed,  so  that  no  delay  shall  be 
occasioned  to  the  builder  by  having  to  wait  for  the  carpen- 
ter's work,"  and  also  "  that  in  any  and  every  case  in  which 
the  carpenter  shall  occasion  delay  to  the  building,  the  sum  of 
twenty-five  dollars  per  day  shall  be  deducted  for  each  and 
every  day  so  delayed  from  the  amount  to  be  paid  by  this  con- 
tract,''  under  a  notice  of  set-off  evidence  should  have  been 
admitted  to  prove  delays,  and  defective  work  and  materials.^ 
So  an  answer  in  proceedings  to  enforce  a  mechanics'  lien  may 

1  McQuaide   v.  Stewart,  48  Penn.  *  Tomlinson  v.  T>egnLW,  2  Dutch. 

198.  (N.J.)  73. 

>  Gable  v.  Parry,  13  Penn.  181.  •  Winder    v.    CaldweU,    14   How. 

s  DeTeUn  v.  Mack,  2  Daly  (N.  T.),  (U.  S.)  484. 
04. 
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set  up  a  special  contract,  and  assign  breaclies  therein  and 
claim  damages  therefor,  if  it  propose  to  adjust  all  the 
equities  between  the  parties,  by  allowing  the  plaintiff  the 
value  of  his  work  and  materials,  though  performed  and  fur- 
nished under  a  special  contract  which  is  not  completed.^ 
Such  a  defence,  however,  is  not  a  set-off.  Recoupment  and 
set-off  are  widely  different.  Under  the  former,  unliquidated 
damages  may  be  given  in  evidence,  while,  as  a  general  rule, 
they  are  not  the  subject  of  set-off.  This  distinction  has  been 
maintained  to  such  an  extent,  that  where  a  statute  required 
"  a  bill  of  particulars  to  accompany  a  plea  of  set-off,"  and  an 
owner  desired  to  produce  evidence  that  the  work  was  not 
done  in  accordance  with  the  contract,  it  was  held  that  it 
was  not  necessaiy  for  him  to  have  served  a  notice  of  his 
claim  in  this  respect  by  a  bill  of  particulars,  or  otherwise, 
before  the  time  of  appearance,  as  it  could  not  be  supposed 
the  legislature  intended  to  embrace  recoupment  under  the 
term  ^^  set-off,''  as  used  in  the  lien  law.^ 

§  425.  Another  Catuia  pending.  —  Another  claim  filed '  for 
the  same  debt  is  not  a  good  plea.^  So,  on  scire  facias 
against  A.  as  owner  and  B.  as  contractor,  it  is  not  a  good 
plea  of  former  recovery  that  a  previous  scire  facias  on  the 
same  claim  had  issued  at  the  suit  of  the  same  plaintiff  against 
C.  as  owner  and  B.  as  contractor,  because  it  should  appear  to 
have  been  as  well  between  the  same  parties  as  for  the  same 
cause  of  action.^  Where  a  statute  provided  that  a  party 
«« may  cause  a  writ  of  scire  facias  to  be  issued,"  it  was  held 
that  the  remedy  provided  was  cumulative  and  in  no  wise 
prevented  a  party  from  seeking  his  remedy  in  a  court  of  chan- 
cery, which  on  account  of  its  more  enlarged  remedial  powers 
is  the  most  appropriate  tribunal.^  And  in  an  action  against 
the  owner  of  a  building,  to  recover  a  balance  alleged  to  be 
due  from  him  upon  the  contract  for  the  erection  of  a  build- 
ing, the  defendant  cannot  set  up  as  a  bar  to  a  recovery  that 

^  Koempel  v.  Shaw,  13  Minn.  488.  *  Hampton     v.   Broom,    1    BiUet 

*  Goudier  v.  Thorp,  1  £.  D.  Smith,    (Penn.),  241. 

697.  >  Mum/  v.  Baplej,  80  Ark.  668.    \ 

*  BonnionTUle  v  GoodaU,  10  Peon. 
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mechanics  and  other  penons  had  taken  the  necessary  prelii]^ 
mary  steps  for  establishing  liens  tip<m  the  building,  for  labor 
performed  or  materials  furnished,  at  the  request  of  thp  eon- 
kadtor.  The  defendant  in  such  case  should  seek  relieff 
either  by  instituting  a  cross-action,  making  all  the  persons 
claiming  liens  parties  thereto  ;  or  by  a  special  application  for 
liberty  to  pay  into  court  the  amount  due  from  him  upon  the 
contract,  to  abide  a  final  decision  upon  the  claims^  and  for  a 
stay  of  proceedings  in  the  mean  tone.  The  mere  pendency 
of  claims  under  the  lien  law,  which  have  not  been  satisfied  or 
even  established^  can  be  no  defence  to  an  action  for  the  re« 
covery  of  the  sum  a  party  has  expressly  covenanted  to  pay.^ 
But  even  under  a  law  which  allows  a  party  to  bring  money 
into  court  and  to  compel  others  to  interplead,  as  an  owner 
under  a  mechanics*  lien  law,  such  defence  is  not  available  to  a 
party  who  disputes  the  amount  of  his  liability .^  In  another 
case,  it  has  been  held  that,  in  a  proceeding  by  a  sub^con* 
tractor  against  an  owner,  it  is  a  good  defence  that  there  are 
prior  liens  sufficient  to  absorb  the  funds  remaining  in  the 
owner's  hands.  If  their  existence  is  set  up  as  a  bar  to  the 
enforcement  of  a  subsequent  lien,  the  claimant  may  deny 
their  validity,  and,  if  be  succeeds  in  impeaching  them,  take 
judgment  for  the  amount  of  his  lien.^ 

1  Westenrelt    v.    Lev7f    2    Daer        *  ChamWlin  v.  O'Connor,  1  B.  B. 
(N.  Y.),  SM.  Smith,  666. 

•  Lebi«tter  v.  Koffman,  Id.  664. 
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§  426.  No  Amendment  nnleM  authorised  by  Statute.^  —  Me- 
chanics^ liens  are,  in  the  absence  of  express  provision,  without 
the  aid  of  the  statute  of  jeofails,  and  bejond  that  of  the  com- 
mon-law power  of  amendment.^  In  the  early  history  of  this 
law  no  provision  was  usually  inade  to  cure  defects  in  the  pro- 
ceeding, but  later  statutes  for  the  most  part  confer  this  power, 
in  the  discretion  of  courts.  The  tendency  of  decisions  is  in 
favor  of  a  liberal  exercise  of  this  power,  and  amendments  of 
petitions  to  enforce  the  lien  are  held  to  be  warranted  under  ^ 
general  statute  which  allows  amendments  ^'  in  any  pleading  or 
proceeding,'^  &c.,  as  being  within  the  spirit  as  well  as  the  letr 
ter  of  the  law,  in  furtherance  of  justice.^  It  has  been  justly 
said  that  while  rights  created  by  statute  for  the  protection  of 
mechanics  can  only  be  established  by  showing  compliance 
with  all  the  conditions  requisite  to  their  existence,  yet  parties 
pursuing  remedies  for  the  enforcement  of  such  rights  should 
be  treated  with  the  same  liberality  that  is  accorded  to  those 
prosecuting  rights  resting  on  a  different  foundation.  These 
statutory  proceedings  are  not  an  exception  to  the  liberal  rules 
established  generally  in  regaitl  to  the  amendment  of  proceed- 
ings, and  particularly  when  the  law  places  the  proceeding  on 
the  same  footing  as  ordinary  actions  in  this  respect.^  In  an- 
other State,  the  same  principle  was  held,  under  a  lien  law 
which  provides  that  ^^  the  issues  shall  be  governed,  tried,  and 
judgment  thereon  enforced,  in  all  respects  in  the  same  manner 

1  This  section  was  cited  with  appro*         *  Witte  o.  Meyer,  11  Wis.  296. 
bfttton  in  James  v.  Vao  Horn,  89  N.J.        *  McQee  v.  Piedmont  Uumt  Co., 

L.  866.  7  Rich.  (S.  C.)  263. 

>  HaTiland  v.  Pratt,  1  PhihL  864. 
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as  upon  issues  joined  and  judgments  rendered  in  other  civil 
actions ; "  and  where  a  general  power  resides  in  the  court  to 
make  amendments,  this  latter  power  extends  to  cases  under 
the  lien  law.^  So,  where  a  lien  law  provided  that  the  pro- 
ceedings should  '"  be  amendable  at  all  times  while  the  proceed- 
ings progress,"  it  was  held  that  the  power  was  as  ample  as  that 
under  a  general  code.*  But,  in  another  case,  it  was  held  that 
although  there  may  be  a  law  allowing  general  amendment  of 
action,  it  does  not  permit,  unless  it  appears  in  the  statute, 
summary  proceedings  to  enforce  specific  liens,  which  are  gov- 
erned by  special  regulations,  to  be  changed  into  formal  actions 
at  law,  which  are  controlled  in  their  commencement  and  mode 
of  bringing  parties  into  court  by  totally  diflferent  rules.  So 
that  a  party  cannot  amend  a  proceeding  for  the  summary  en- 
forcement of  a  statutory  lien,  so  as  to  change  the  case  into  an 
ordinary  action  of  assumpsit.^  This  power  of  amendment  has 
rarely  been  extended  so  as  to  interfere  with  rights  of  third 
parties  accruing  after  the  mistake  and  before  the  amendment.^ 
The  record  of  a  mechanics'  claim  cannot  be  amended  by  an 
alteration  in  the  description  of  the  premises,  so  as  to  affect  a 
bond  fide  purchased  without  notice.  As  between  the  original 
parties,  it  is  just;  but  the  authorities  are  numerous  to  the 
effect  that  it  cannot  be  permitted  to  affect  a  purchaser  who 
bought  before  it  was  made.*  Neither  can  a  complaint  which 
fails  to  make  the  necessary  allegations  required  by  the  statute 
be  amended  as  against  a  purchaser.^  So,  if  a  statute  allow 
a  notice  to  be  filed  for  claims  not  due,  as  well  as  those  due, 
of  intention  to  hold  a  lien,  the  notice  should,  if  it  be  filed  as  of 
the  former  class,  set  out  the  claim  as  not  due  ;  where  it  does 
not,  and  a  longer  period  elapses  than  the  law  allows  for  the 
institution  of  a  suit,  the  lien  will  be  lost  as  against  third  per- 
sons. The  notice  will  be  considered  to  describe  a  claim  as 
due  ;  and  the  public,  for  whose  information  it  was  filed,  will 
have  a  right  to  so  regard  it.      All  ambiguities  should  operate 

1  Sullivan  v.  Decker,  1  E.  D.  Smith,         *  Armstrong  v.  HalloweU,  85  Penn. 

690.  485. 

3  Gambling  v.  Haight,  58  N.  T.  623.        •  BaUej  v.  Johnson,  1  Daly  (N.  T.}. 

s  Cochran  v.  Swann,  58  Ga.  40.  01. 
*  Wittei;.  Meyer,  11  Wis.  205. 
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to  the  prejudice  of  the  authors  of  them,  rather  than  to  that  of 
the  public.^  But  when  the  law  allows  amendments  by  ante- 
cedent enactment,  parties  who  deal  with  the  property  have 
notice  that  such  amendments  are  allowable,  and  hence  the 
exercise  of  that  power  would  work  no  injustice.^  Where  a 
statute  is  passed  authorizing  amendments,  it  will  not  be  con- 
strued to  be  retrospective  in  effect,  unless  the  words  of  the 
statute  clearly  require  it,  for  prior  to  the  enactment  all  per- 
sons had  a  right  to  look  upon  lien  claims  as  unamendable, 
and  to  vend  and  purchase  on  that  basis.  To  defeat,  by  con- 
struction, expectation  so  found,  would  be  obviously  inequit- 
able.^ 

§  427.  What  Amandmanta  aUowad.  —  Defects  which  have 
been  remedied  under  statutes  allowing  amendments  were 
those  which  did  not  change  the  form  of  the  action.^  Thus, 
where  matters  of  form  were  amendable,  it  was  held  that 
issues  that  are  to  be  tried  were  not  mattei's  of  form,  but  the 
substance  of  the  litigation,  and  could  not  t>e  amended.^  The 
provisions  of  a  lien  law  making  matters  of  form  amendable  at 
all  times  does  not  require  the  court  to  amend  as  a  matter  of 
course,  but  it  is  within  its  discretion,  and  it  is  not  an  abuse 
thereof  to  refuse  an  amendment  which  introduces  an  entirely 
new  cause  of  action  or  defence.^  But  the  amendment  of  a  com- 
plaint for  work  and  labor,  and  materials  furnished,  demanding 
a  money  judgment,  by  adding  thereto  the  requisite  averments 
and  asking  judgment  of  lien  under  a  mechanics'  lien  law,  has 
been  held  not  to  be  an  amendment  which  changes  the  cause 
of  action,  and  is  therefore  allowable  under  a  statute  which 
allows  amendments  in  the  same  cause  of  action.  The  amend- 
ment only  changed  the  remedy,  and  not  the  "  cause  of  action  ; " 
or,  in  other  words,  the  labor  performed  and  materials  fur- 
nished were  the  same,  whether  the  plaintiff  proceeded  under 
the  original  or  amended  complaint.^    If  it  appear  that  no  lien 

1  Wade  V.  Reitz,  18  Ind.  807.  •  McGraw  ».  GodfV«y,  16  Abb.  Pr. 

•  James  v.  Van  Horn,  S9  N.  J.  L.    (N.  Y.)  h.  s.  868. 

358.  6  McGraw  t;.  Godfirey,  66  N.  Y.  6ia 

•  Vreeland  v.  Bramhall,  89  N.  J.  L.  1.         7  Lackner  v.  TumbuU,  7  Wis.  106. 
«  Bailey  v,  Johnson,  1  Daly  (N.  Y.), 
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can  be  established  onder  the  amendmentf  the  privilege  will  be 
defiled  ;  ^  or  if  the  original  proceeding  so  utterly  fails  to  com- 
ply with  the  statute  as  to  be  a  nallity,  and  the  time  has  passed 
in  which  to  begin  proceedings,  no  amendment  which  amounts 
to  an  entire  new  proceeding  will  be  allowed.'  It  seems  that 
a  clerical  mistake  in  the  rendition  of  a  judgment  oa  the  lien 
may  be  corrected  by  a  lower  court,  in  case  of  appeal,  nunc  pro 
tunc,  on  proper  application.^ 

§  428.  Of  Zfotios.  *^  It  is  doubtful  if  this  power  of  amende 
ment,  without  statutory  warrant,  extends  to  the  notice  or 
claim  of  lien  which,  in  some  States,  is  required  to  be  filed  be- 
fore the  institution  of  proceedings  to  enforce  the  lien.  In  a 
case  in  Indiana  where  there  was  a  misdescription  of  the  prem- 
ises in  the  notice  of  intention  to  hold  a  lien,  notwithstanding 
the  complaint  averred  that  the  ownership  of  the  property 
remained  unchanged,  and  that  no  third  person  had  acquired 
any  rights  that  would  be  affected  by  a  correction  of  the  mis- 
take,  it  was  held  that  the  notice  was  insufficient,  and  that  the 
court  had  no  power  to  reform  it«^  In  New  Jersey,  although 
liberal  provisions  are  made  for  amendments  of  the  files  and 
records  of  courts,  ^et  where  the  claim  has  to  be  filed  as  a 
record  in  the  county  clerk's  office  and  is  not  a  part  of  the 
proceedings  in  the  suit,  it  cannot  be  amended  by  adding  an- 
other claimant*  In  New  York,  where  amendments  of  these 
proceedings  were  allowed,  it  was  decided  that  the  court  could 
not  create  the  lien  to  be  foreclosed  by  amending  defects  in  the 
previous  notice.  The  most  the  court  could  do  would  be, 
upon  a  complaint  containing  proper  averments,  to  overlook 
immaterial  errors,  or  sustain  an  imperfect  notice,  which  was  in 
substantial  compliance  with  the  law.^ 

§  429.  Of  Complaint  —  The  petition  or  complaint  and  sum- 
mons are  all  capable  of  correction  under  a  general  power  of 
amendment.*  They  must  be  subjected  to  the  principles  govern- 
ing pleadings  generally,  and,  when  defective  in  averment  of 

I  Bailey  v.  Johnson,  I  Didy  (N.  Y.),  »  Vreeknd  v.  Boyle,  87  N.  J.  L.  846. 

ei.  *  Heals  V,  Cong.  B'nai  J.,  1  £.  D. 

A  Witte  V.  Meyer.  11  Wis.  295.  Smith,  S64 

•  Herstkotte  v.  Menier.  60  Mo.  16a  ?  Witts  v,  Meyer,  11  Wia.  2G& 
«  Lindley  v.  Cross,  81  Ind.  109. 
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essential  facts,  may  be  amended.^  Thns,  if  a  8ub*contraetor*ii 
complaint  should  show  that  his  own  contract  with  the  <?on«- 
tractor  was  made  in  conformity  with  the  terms  of  the  coor 
tractor's  contract  with  the  owner,  which  is  not  done,  it  has 
been  allowed  to  be  cured  by  amendment.^  So  a  complaint 
defective  in  the  description  of  property  has  been  amended;^ 
the  notice  of  lien,  being  correct,  furnished  a  subject-matter  to 
amend  by.^  So,  where  the  proceeding  was  equitable  in  char- 
acter, it  was  held  that  a  eompkint  that  incorrectly  recited 
when  a  notice  or  claim  of  lien  was  filed  might  be  amended.^ 
Answers  to  the  complaint  have  also  been  permitted  to  be 
amended,  until  they  haye  tendered  a  material  issue  of  facL^ 
A  mistake  in  a  judgment  as  to  the  date  when  a  mechanics' 
lien  attached  may  be  corrected  by  proper  proceedings ;  and 
the  occurrence  of  such  mistake,  if  corrected,  does  not  waive 
any  priority  to  which  the  plaintiff  was  entitled  when  the  judg» 
ment  was  originally  rendered,  particularly  if  no  rights  of  inno*- 
cent  third  parties  have  attached  J  When  the  error  only  applies 
to  the  form  of  the  judgment,  which  may  be  remedied  by  the 
entry  of  a  new  judgment,  the  court,  even  on  appeal,  may  cure 
the  defect.^  And  where  the  plaintiff  filed  a  petition  for  a 
mechanics'  lien  by  the  name  of  Witter,  and  his  real  name  was 
Witte,  in  which  latter  name  he  obtained  a  judgment,  tlie  judg- 
ment was  not  void,  and  the  court  allowed  an  amendment  of 
the  petition  under  a  statute  which  allowed  amendments  ^^  in 
any  pleading  or  proceeding  by  correcting  a  mistake  in  the  name 
of  a  party/' ^  On  appeal,  the  court  will  presume  that  in  order- 
ing such  amendments  the  court  below  proceeded  according  to 
law,  and,  the  record  being  silent  upon  the  Bubject,  that  due 
notice  of  the  motion  was  served  on  the  defendant's  attorney. 
Such  amendments  should  not  be  made  on  an  es:  parU  applica- 
tion.   If  no  notice  of  the  application  be  in  fact  served,  the 

1  Dufly  V,  Brady,  4  Abb.  Pr.  (N.  T.)  «  WassoB  v.  Beauphamp,  U  Ind.  IS. 

432.  »  Wilier  ».  Bergentbal,  60  Wis.  474. 

9  Broderiek  o.  Boyle,  I  Abb.  Pr.  •  Waldo  r.  Riehter,  17  lad  684. 

(N.  T.)  819;  Broderiek  v.  Poilion,  2  ''.Monroe  v.  West,  12  Iowa,  119. 

£.  D.  SmIUi,  564.  8  Walker  v,  Paine,  2  E.  D.  Smidn 

*  Duffy  V.  Brady,  4  Abb.  Pr.  (N.  T.)  0». 

432.  »  Witte  ».  Meyer,  11  Wis.  295. 
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opposite  party  should  move  to  set  aside  the  amended  pleading 
or  judgment,  upon  his  aiBdavit  showing  that  fact ;  and  in  case 
tliis  motion  is  denied,  an  appeal  may  usually  be  prosecuted.^ 
The  effect  of  the  amendment  of  judgments,  wlien  it  involves 
the  merits  of  the  case,  is  to  open  the  judgment ;  but  this  will 
not  be  done  when  the  application  is  only  to  suppl}'  an  omission 
or  correct  an  error.* 

§  430.  Of  Partdes.  —  In  respect  to  amendments  as  to  parties 
to  the  proceeding,  where  a  statute  allows  the  plaintiff,  during 
the  progress  of  a  trial,  to  amend  his  writ  and  pleadings  by 
*'  striking  out  the  names  of  one  or  more  defendants,  when 
there  are  several,"  in  a  proceeding  to  enforce  this  lien,  after 
the  jury  is  sworn  and  the  evidence  heard,  it  is  not  error  if 
the  court  permit  the  plaintiff  to  enter  a  dismissal  as  to  some 
of  the  defendants,  so  far  as  a  personal  judgment  is  sought 
against  them,  and  to  continue  them  as  parties  to  the  proceed- 
ing to  enforce  the  lien.^  So,  if  a  power  reside  in  the  court  to 
add  new  parties,  in  a  suit  against  the  owner  by  a  sub-con- 
tractor claiming  for  money  alleged  to  be  due  the  contractor, 
the  latter  is  a  proper  party,  and  will  be  ordered  to  be  brought 
in  on  the  defendant's  application,  upon  proper  notice  and 
will  be  compelled  to  answer  the  complaint,  and  bound  by  the 
judgment.^  It  is  not  very  material  in  what  particular  form 
the  application  to  cause  the  contractors  to  be  made  parties 
comes  before  the  court ;  but,  in  general,  the  order  should  be 
made  on  the  defendant's  motion  or  petition,  as  it  is  mainly 
for  his  benefit.^  Under  a  law  which  requires  the  owner  of 
the  land  and  builder  both  to  be  made  parties,  and  a  summons 
is  issued  only  against  the  builder,  in  a  case  where  the  same 
person  is  builder  and  owner,  it  may  be  amended  either  be- 
fore pleading  to  the  declaration,  or  after ;  but  the  defendant, 
by  appearing  to  the  suit  and  pleading  pleas  appropriate  to 
the  owner,  waives  the  objection.®  So  an  appeamnce  of  a 
defendant  by  attorney  upon  the  trial,  in  an  action  under  the 

1  Schmidt  v.  Gilton,  14  Wig.  614.  «  SulliTan    o.    Decker,    1    E.  D. 

a  Hill  V.  La  Crosse  &  Mil.  R.  R.,  11    Smith,  G99. 
Wis.  214.  »  Foster  v.  Skidmore,  Id.  719. 

s  Scx>TiIIe  V,  Chapman,  17  Ind.  470.  *  Cornell  r.    Matthews,   8   Dutch. 

(N.J.)  622. 
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mechanics'  lien  law,  is  a  waiver  of  any  defect  in  the  service 
of  the  summons,  and  binds  the  defendant  as  in  any  other  ac- 
tion.^ In  a  suit  against  husband  and  wife  on  a  lien  for  the 
debt  of  the  husband,  the  proceedings  were  amended  by  strik- 
ing the  name  of  the  wife  from  the  record,  although  she  was 
described  in  the  lien  claim  as  joint  owner.^  In  Pennsylvania, 
however,  where  it  was  provided  "  that  the  plaintiff  shall  be 
permitted  to  amend  his  declaration  or  statement,"  a  defect  of 
want  of  proper  parties  was  considered  not  amendable.  The 
utmost  to  which  the  cases  thereunder  have  gone,  was  the 
cori'ecting  a  mistake  of  misnomer,^  and  allowing  a  scire  facial 
upon  a  claim  against  a  firm,  by  its  firm  name,  to  state,  for  the 
first  time,  the  individual  names  of  the  partners.*  So,  "  when 
a  mari'ied  woman  is  a  party,  her  husband  must  he  joined  with 
her  in  all  actions,''  &c.,  an  action  under  the  lien  law  is  no  ex- 
ception to  this  rule,  and  the  mistake  cannot  be  amended.^ 

§  431.  After  Btatntcry  Limitation  has  ajqpirad,  —  Prior  to  the 
expiration  of  the  statutory  period  in  which  the  lien  must  be 
prosecuted  there  is  no  difficulty  in  allowing  amendments, 
when  they  are  permitted  by  statute.^  But  notwithstanding 
amendments  are  authorized,  it  is  doubtful  if  a  mechanics' 
claim  can  be  amended  after  the  expiration  of  the  statutory 
period  in  which  the  claim  might  be  filedJ  A  claimant,  in 
one  case,  was  not  allowed  to  alter  or  amend  his  claim 
as  to  change  the  locality  of  the  building  to  be  subjected 
to  the  lien.^  Again  it  was  held  that  where  a  new  party 
defendant  is  brought  into  a  suit  to  enforce  a  mechanics' 
lien  by  amendment  of  the  petition,  the  suit  as  to  him  is 
brought  only  from  the  time  he  is  made  a  party,  and  it  can 
have  no  relation  back,  so  far  as  he  is  concerned,  to  the  time 
of  bringing  suit  against  the  original  defendants.^  A  party 
who  brings  a  personal  action  cannot  so  amend  it  after  the 
period  allowed  to  file  liens  has  expired,  as  to  turn  it  into  a 

1  Mow  p.  Stonton,  61  N.  Y.  649.  «  Schriifer  v.  Sauna,  81  Penn.  886 ; 

*  Washbnrn  r.  Burns.  84  N.  J.  L.  18.  Hunter  ».  Truckee  Lodge,  14  Ner.  24. 

*  NolU.  8wineford,6Penn.  187.  ?  RusseU    v.   Bell,  44    Penn.   47; 
«  BUck'f  Appeal,  2  Watts  &  8.  181.  Dearie  r.  Martin,  78  Penn.  66. 

*  Latahaw  v.  McNeet,  60  Mo.  881.  •  Gault  v,  Wittman,  84  Md.  86. 

•  Crowl  r.  Nagle,  86  ni.  487. 
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proceeding  to  enforce  the  lien.^  While  important  amend* 
ments  cannot  be  made  after  the  expiration  of  the  time  allowed 
for  filing  lien,  jet  if  immaterial  and  unnecessary  amendments 
are  mqde  they  will  not  invalidate  the  olaim.^  In  another 
case,  where  the  name  of  the  claimant  was  wrong,  it  was  held 
that  the  fact  the  time  had  expired  was  not  a  sufficient  reason 
to  take  the  correction  of  the  above  mistake  out  of  the  power 
of  amendment.^  So,  again,  a  plaintifiP  was  allowed  to  amend 
the  description  of  the  premises  in  the  petition,  notwithstand- 
ing more  than  the  period  in  which  to  bring  suit  had  elapsed 
before  the  filing  of  the  amendment  The  amended  petition 
wae  only  a  continuance  of  the  original  proceeding,  and  not 
the  commencement  of  a  new  action.^  Again,  it  was  said  that 
an  amendment  of  the  petition  for  a  lien,  although  technically 
it  may  set  out  a  new  contract,  will  not  expose  the  cause  of 
action  to  the  bar  of  the  statute  limiting  the  time  for  filing  a 
petition.  In  applying  the  statute  of  limitations  in  such  cases 
the  identity  of  the  original  and  amended  petition  is  not  to  be 
determined  by  strict  and  technical  rules.*^  Again,  where  the 
claim  embraced  by  mistake  other  property  than  that  covered 
by  the  lien,  an  amendment  was  allowed  to  correct  it,  in  limit- 
ing the  claim  to  the  land  properly  chargeable,  even  after  the 
period  for  filing  the  claim  had  expired.® 

§  432.  Time  when  to  be  made.  —  The  time  when  amend* 
ments  may  be  made  is  generally  within  the  discretion  of  the 
court.  A  party  who  obtains  leave  to  .amend  should  file  his 
amendment  within  the  time  prescribed,  or  not  at  all,  unless 
further  leave  be  given  J  They  will  sometimes  be  allowed  at 
the  hearing,  and  if  they  do  not  essentially  change  the  case,  a 
continuance  will  not  be  granted.^  Ordinarily  they  cannot  be 
made  in  a  court  of  appeals,  but  must  take  place  in  the  court 
below,  even  under  a  law  which  provided  •'  that  such  amend- 
ments may  at  any  time  be  made  in  the  proceedings  under  the 


1  Dinkhis  v.  Bowen,  49  Miss.  222.  «  PhoeBlx  Mst.  Ins.  Co.  •.  Batchen, 

s  Fourth  Ave.  Bap.  Ch.  v.  Bchreiner,  6  Bnd w.  <  111. )  e21. 
SB  Penn.  124.  «  O'Leary  v.  Burns,  68  Miss.  171. 

s  Witte  V,  Meyer,  11  Wis.  205.  ^  Haight «.  Behuek,  6  Kan.  IfiX 

*  Maui  V.  Schroer,  60  Mo.  800.  >  Martin  v.  Eversal,  36  ni.  222. 
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mechanics'  lien  laws  as  may  be  necessary  and  proper  to  effect 
the  objects,  intents,  and  purposes  of  the  said  laws."  ^  A  con- 
tractor whose  interests  are  not  affected  will  not  be  allowed 
to  object  on  appeal  to  an  amendment  against  an  owner.^ 

1  Baker  v.  Winter,  16  Md.  1.  >  Htttman  v.  Sharp,  61  Mo.  29. 


^ 
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CHAPTER  XXXIX. 

WITNBSSBS* 

§  433.  AdmlMibllity  genenUy.  —  The  practical  value  of  the 
adjudications  on  the  competency  of  witnesses  has  been  mate- 
rially impaired  by  the  recent  law  reforms,  which  have,  in 
nearly  all  the  States,  removed  the  disabilities  of  parties  and 
persons  in  interest,  and  enabled  them  to  testify.  The  lien 
laws  constitute  no  exception  to  the  provisions  established  for 
other  proceedings,  so  that  parties  will  be  permitted  to  testify 
or  not  in  this,  when  admissible  in  other  suits.^  As  where  a 
married  woman  could  not  make  a  valid  contract  jointly  with 
her  husband,  except  where  it  related  to  her  separate  property, 
and  a  complaint  upon  a  lien  alleged  a  joint  contract  with 
husband  and  wife,  but  did  not  show  that  the  wife  had  any 
separate  interest  in  the  property,  it  was  held  that  no  cause  of 
action  was  shown  against  the  wife,  and  hence  the  husband 
was  a  competent  witness  in  his  own  behalf.^ 

§  484.  Of  Contraotor.  —  There  seems  to  be  considerable  con- 
flict of  authority  as  to  the  competency  of  a  contractor  to 
testify  in  favor  of  the  claimant  on  proceedings  brought  by  a 
sub-contractor  against  the  owner.^  In  some  cases  he  is  de- 
clared to  be  an  admissible  witness,^  because  his  interest  is 
balanced  between  the  claimant  and  the  owner.  That  he  is 
bound  to  the  owner  for  the  performance  of  the  work,  and  to 
pay  for  all  the  materials  he  used ;  and  if  he  do  not  do  so, 
and  the  owner  sustains  loss,  or  is  compelled  to  pay  money  by 
reason  of  his  default,  he  is  liable  to  the  owner  to  make  him 
full  indemnity.  He  owes,  also,  the  sub-contractor  the  debt 
If  the  latter  recovers,  then  the  contractor's  debt  to  the  sub- 
contractor is  paid,  and  his  own  claim  against  the  owner  re- 

1  BriggB  V.  TitQt,  7  R  I.  441.  •  Spackman  v.  Caldwell,  8  Pbila.  87& 

*  HoweQ  V.  Zerbee,  26  Ind.  214.  «  Wolf  o.  Batcbelder,  66  Penn.  87. 
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duoed  to  a  corresponding  extent.  So  that,  upon  the  question, 
whether  he  himself  owed  the  subcontractor  anything,  be 
would  be  testifying  against  his  interest.  He  would  be  taking 
his  own  money  from  the  owner's  hands,  and  forever  de- 
priving himself  of  its  enjoyment,  by  giving  it  to  the  claimant, 
from  whom  he  could  never  reclaim  it.  Upon  the  question, 
whether  the  owner  was  indebted  to  the  contractor,  the  latter *s 
interest  is  balanced  ;  for,  being  bound  to  indemnify  the  owner 
against  such  claims,  it  is  as  much  for  his  interest  to  protect 
the  owner  as  to  secure  the  debt  due  the  sub-contractor.  For 
if  the  owner  should  be  compelled  to  pay  money  to  the  sub- 
contractor, he  could  recover  full  indemnity  from  the  con- 
tractor. In  other  words,  if  the  money  is  due  from  the  owner 
to  the  contractor,  then  the  interest  of  the  contractor  is 
balanced,  because  the  effect  of  a  recovery  is  to  take  his  own 
money  and  pay  his  own  debt,  and  all  recovered  is  a  pi-oper 
charge  against  the  witness,  and  reduces  the  owner's  liability 
to  him.  If  no  money  is  due  from  the  owner  to  the  contractor, 
then  his  interest  is  balanced,  because,  although  the  effect  of  a 
recovery  is  to  pay  his  indebtedness  to  the  sub^contractor,  it 
nevertheless  creates  a  corresponding  liability  to  the  owner 
against  himself.  And  in  an  action  by  the  owner  against  him 
to  recover  indemnity,  or  in  an  action  between  them  to  settle 
their  accounts  under  the  contract,  although  the  judgment  re- 
covered by  the  sub-contractor  in  this  suit  would  be  evidence 
in  the  owner's  favor  of  the  amount  he  had  been  compelled 
to  pay  to  satisfy  liens  arising  from  the  contractor's  default  in 
paying  his  own  debt,  such  judgment  would  not  be  evidence 
in  the  contractor's  (the  witness)  favor  to  prove  that  when  it 
was  rendered  anything  was  due  from  such  owner.^  So,  where 
a  party  who  stands  in  a  similar  position,  as  an  employee  of  a 
sob-contractor,  who  claimed  a  lien  on  funds  against  the 
owner,  such  sub-contractor  is  a  competent  witness  for  the 
owner  to  defeat  a  recovery.  If  the  employee  recovered,  the  re- 
covery paid  the  sub-contractor's  debt.  If  the  employee  did 
not  recover,  the  liability  of  the  sub-contractor  to  his  employee 
was  not  affected  by  the  proceeding.    If  the  action  was  de- 

1  Cannon  v.  Van  Wagner,  2  £.  D<  Smith,  690. 
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feated  by  showing  that  nothing  was  due  to  the  sub-con- 
tractor, or  by  proof  that  nothing  was  due  from  the  owner,  then 
any  evidence  of  the  sub-contractor  to  establish  these  defences 
was  against  his  interest ;  and  if  it  was  defeated  by  proof  that 
nothing  was  due  to  the  employee,  still  the  result  would  not 
bar  the  employee  in  an  action  againsst  the  sub-contractor,  if 
brought  about  by  the  testimony  of  the  sub- contractor  himself.^ 
Again,  where  lumber  was  furnished  to  sub-contractors  for  the 
erection  of  a  building,  they  were  held  competent  to  prove  that 
it  was  purchased  and  delivered  to  be  used  in  the  building.^ 

§  485.  When    Contraotor   not   admiaaibla.  —  On    the    Other 
hand,  it  has  been  held  that  a  sub-contractor  cannot  use  the 
contractor  as  a  witness  in  his  behalf.^     Where  a  sub-con- 
tractor files  his  lien  against  a  building,  and  proceeds  to  en- 
force the  same  for  the  amount  due  from  the  owner  to  the 
principal  contractor,  and  such  indebtedness  is  the  principal 
matter  in  issue,  the  principal  contractor  cannot  prove  such  in- 
debtedness, on  the  ground  of  interest.   It  is  for  the  contractor's 
interest  to  show  that  the  owner  is  indebted  to  him,  which  is 
one  of  the  facts  which  the  sub-contractor  is  obliged  to  prove ; 
and  whatever  sum  the  owner  owes  him  on  the  contract,  goes 
to  pay  the  debt,  which  he  owes  the  sub-contractor  for  labor. 
He,  therefore,  has  a  direct  interest  in  the  event  of  the  suit. 
If  the  indebtedness  of  the  owner  to  him  on  the  contract  is  an 
admitted  fact,  he  is  a  competent  witness  for  the  sub-con- 
tractor ;  as  he  is  interested  against  the  party  calling  him,  he 
being  interested  to  deny  that  he  owes  the  sub-contractor  any- 
thing for  his  labor.^  He  is,  likewise,  not  a  competent  witness 
for  the  owner,  if  it  appear  that  he  has  been  paid  in  full  for 
his  work  and  materials.     But  he  may  be  made  competent  by 
a  release  from  the  owner  for  his  liability  over  to  him  for  costs, 
to  which  he  might  be  subjected  in  the  event  of  a  recovery 
against  him.^     But  on  4;rial  of  a  scire  facias  against  the  owner 

1  Cusack    V.   Tomlinson,   1  £.   D.  *  Carpenter  v.  Moser,  1  Wis.  288. 

Smith,  716,  ^  Dickinson  College  v.  Church,  I 

3  Odd  Fellows'  HaU  v.  Maaser,  24  Watts  &  S.  462 ;  Church  v.  The  Col- 

Penn.  507.  lege,  8  Watts  &  8.  221 ;  Miner  v.  Hoyt, 

«  Collins  ».  Ellis,  21  Wend.  (N.  Y.)  4   HUl  (N.  Y.),  193;   emUra,  Boyt  c. 

897;    Miner  v.  Hoyt,  4  Hill  (N.  Y.).  Miner,  7  HiU  (N.  Y.),  625. 
198 ;  Hoyt  v.  Miner,  7  HiU  (N.  Y.),  526. 
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and  two  contractors,  it  was  adjudged  not  admissible  for  the 
owner  and  one  of  the  contractors  to  release  the  other  con- 
tractor from  liability  for  costs,  and  render  him  a  competent 
witness  for  the  defence.^ 

§486.  Otbar  PartieB.  —  Parties  standing  in  other  relations 
of  contract  have,  agreeably  to  the  principles  of  the  common 
law,  been  held  admissible  or  not,  according  as  they  were 
interested  for  the  party  calling  them  as  witnesses.  Thus,  on 
a  scire  facias  in  a  proceeding  in  rem^  in  which  no  one  was 
interested  as  defendant,  except  as  owner  of  the  property 
against  which  the  lien  was  sought  to  be  established,  a  pei'son, 
who  acquired  an  interest  in  the  premises  after  a  building  had 
been  erected,  but  conveyed  his  interest  in  the  same  before  the 
trial,  and  who  was  not  a  party  to  the  contract,  was  a  compe- 
tent witness.  The  fact  that  he  was  notified  to  appear  and 
defend,  and  the  jury  was  sworn  as  to  him,  did  not  make  him 
a  party  to  the  record,  or  affect  his  competency.^  Where  a 
former  partner  of  a  dissolved  firm  is  offered  as  a  witness  in  a 
suit  brought  in  the  name  of  the  firm  for  the  use  of  an  individ- 
ual member,  and  he  has  released  his  interest,  no  valid  ob- 
jection can  be  raised  against  him.^  A  co-lienor,  who  seeks  to 
share  in  a  common  fund,  is  admissible  for  another,  his  interest 
being  adverse  to  the  party  calling  him.^  So,  the  fact  that  a 
person  had  been  a  surety  in  an  original  contract  for  the  faith- 
ful performance  of  work,  which  contract  had  been  abandoned 
and  work  subsequently  resumed  under  a  new  one,  the  surety 
is  released  and  is  an  admissible  witness  in  a  surt  for  the  work 
done  under  the  substituted  contract.^  But  an  indoi^ser  of  a 
note,  the  consideration  of  which  is  work  done  on  a  building, 
is  not  a  competent  witness  for  the  holder  to  establish  tlie  lien 
upon  the  property  of  the  maker,  as  he  is  interested  to  estab- 
lish the  lien.^  Neither  is  a  terre-tenant  of  a  building  against 
which  a  lien  is  filed  competent  for  the  defendant  in  a  pro- 
ceeding to  enforce  the  lien.^ 

1  Haworth  r.  Wallace,  14  Penn.  118.  *  Kogler  p.  Wiseman,  20  Ohio,  861. 

s  Holden  v  Winslow,  19  Penn.  449.  *  Soale  v,  Dawes,  6  Cal.  476. 

•  Holmes  v,  Shands,  26  Miss.  689.  ^  Jones  v.  Shawlian,  4  Watts  A  S. 

«  Power  V.  McCord,  36  UL  214.  267. 
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CHAPTER  XL. 

EYIDSNCB. 

§  487.  Oeneral  Rules  applio«l>le.  —  Meoliaiiics'  lien  lawB  do 
not  alter  the  rules  governing  the  production  and  competency 
of  testimony,  unless  specially  provided  for  by  statute.^  It  is 
therefore  not  proposed  to  enter  into  a  discussion  of  the  subject 
of  evidence,  further  than  to  give  the  decisions  which  have 
been  made  with  special  reference  to  this  lien.  The  first  and 
most  important  general  rule,  applicable  almost  universally,  is, 
that  the  plaintiff  should  make  proof  of  every  material  all^a- 
tion  of  his  complaint  or  declaration,  and  the  defendant  of 
every  new  aflSrmative  fact  contained  in  his  plea.  As  an 
instance,  when  the  entering  of  the  abstract  in  a  judgment 
docket,  as  well  as  the  filing  of  the  account  in  the  clerk'b 
office  within  the  time  limited  by  the  statute,  is  a  condition 
precedent  to  the  attaching  of  a  mechanics*  lien,  a  plaintiff 
must  allege  and  produce  sufficient  proof  on  a  scire  facias  to 
enforce  his  lien,  that  the  abstract  has  been  so  entered,  before 
verdict  and  judgment  can  be  rendered  in  his  favor.^  The 
allegata  and  probata  must  agree.  Thus  the  contract  under 
which  work  is  performed  is  usually  an  essential  element  in 
the  case,  and,  when  so,  must  be  proved  as  alleged.  A  plain- 
tiff cannot  declare  on  a  special  agreement  for  work,  and 
abandon  or  depart  from  it,  and  recover  on  a  qtMntum  meruit,^ 
So  a  variance  between  the  proof  and  the  contract,  as  described 
in  a  petition  for  the  lien,  in  the  time  of  payment,  will  be 
fatal ;  ^  or,  if  the  petition  states  the  work  was  to  have  been 

1  Briggs  V.  Titiu.  7  R.  I.  441.  «  Yan  Court  v,  Biuhnell,21  SI.  624  ; 

'  Hicks  v.  Branton,  21  Ark.  186.  lUMch  v.  Cbapin,  27  HL  196. 
•  Carroll    v.    Craine,  9    HL    663 ; 
McConnell  v.  Bryant,  88  Qa.  639.  ' 
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done  for  a  certain  prioe,  and  by  a  certain  day^  and  the  proof 
shows  an  entirely  different  price  and  day$  the  decree  will  be 
reversed.  ^  So,  when  a  joint  lien  is  filed  against  the  booses  of 
several,  the  plaintiff  cannot  mend  his  case  on  the  trial  by 
proving  what  lumber  has  been  furnished  for  each  house.  This 
would  be  contrary  to  bis  demand  set  forth  in  his  scire  faeias, 
and  he  cannot  be  permitted  thus  to  vary  his  pretensions.^ 
Neither  can  a  plaintiff  in  an  action  ^to  foreclose  the  lien  re- 
-  cover  for  work  not  stated  in  his  complaint  or  bill  of  particu- 
lars. He  will  be  confined  to  his  claim  therein.'  But,  where 
t(he  petition  alleged  a  contract  in  writing,  and  the  proofiB 
showed  a  contract  in  writing  and  partly  in  parol,  it  was  held 
that,  the  contract  being  set  out  in  extenso  in  the  petition,  any 
error  in  stating  its  legal  effect  will  be  rejected  as  surplus- 
age.^ Again,  where  a  claim  sets  forth  that  it  was  for  work 
done  and  materials  furnished  in  pursuance  of  a  contract,  the 
lien  will  be  sustained  by  proof  that  the  price  of  the  work 
was  to  be  ascertained  by  measurement  after  its  completion.^ 
So,  a  failure  to  prove  that  the  materials  were  furnished  on 
the  particular  days  set  forth  in  the  bill  of  particulars  is  not  a 
fatal  defect.  It  is  evident  that  if  it  were  so  held,  and  a  me* 
chanie  or  material-man  tied  down  to  day  and  date  in  every 
particular,  he  could  seldom  recover  on  any  of  the  means  of 
proof  known  to  the  common  law,  and  would  be  forced  to  rely 
in  all  cases  on  the  accuracy  and  competency  of  his  book  of 
original  entries.  It  is  presumed  that  the  evidence  would  be 
sufficient  if  it  flowed  the  work  was  done  and  materials 
furnished  within  the  statutory  period  allowed  for  filing  the 
lien.^  A  defendant  failing  to  object,  on  a  trial  of  a  mechan* 
ics'  lien,  to  evidence,  on  the  ground  of  variance,  waives  the 
objection,  and  cannot  urge  the  same  on  appeal  for  the  firat 
time.7 

§  488.  ClumoMry  Rules.  —  When  the  action  is  expressly  de- 

1  Stein  V.  Schulte,  23  111.  646.  »  Miller  v.  Bedford,  86  Penn.  464. 

*  QorgM  9.  DottgUt,  6  Serf.  &  R.         •  Horiland  v,  Pratt,  1  Philic  364. 
612.  See  comra,  MilUgan  v.  Hill,  4  PhUa.  62 ; 

*  Lots  V,  Ey,  8  Abb.  Pr.  (N.  T.)  476.  8.  c.  on  appeal.  88  Penn.  237. 

«  Aurtin  V.  Wohlor,  6  Bradw.  (SI.)        7  QrandeU  v,  HartweU,  90  lU.  824.  i 

800.  ■ 
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dared  to  be  a  chancery  or  other  special  proceeding,  and  there 
are  rules  of  evidence  di£Ferent  from  those  at  common  law 
affecting  the  same,  the j  will  be  applicable  to  the  enforcement 
of  the  lien.^  If  it  be  a  chancery  proceeding,  an  answer  to  a 
petition  to  enforce  the  lien,  so  far  as  the  same  is  responsive 
thereto,  would  be  proper  evidence  for  the  consideration  of  the 
jury.^  Complainants,  except  they  be  authorized  by  statute, 
cannot  deprive  defendants  of  the  benefit  of  their  answers 
under  oath  by  waiving  such  answers.^  An  admission,  how* 
ever,  made  by  a  defendant  under  oath,  in  his  answer,  will  be 
taken  most  strongly  against  him  on  the  trial ;  and  he  will  not 
be  permitted  to  amend  at  that  stage  of  the  cause  by  retracting 
such  admission,  unless  it  be  upon  very  satisfactory  evidence 
that  he  has  been  deceived  or  misled,  or  acted  under  clear 
mistake  as  to  the  facts.^  Where  the  statute  requires  **  all 
testimony  taken  or  used  shall  be  reduced  to  writing,"  &c., 
and  there  is  no  authentication,  an  appellate  court  refused  to 
hear  a  case  on  stipulation  of  the  respective  solicitors,  as  the 
action  of  other  courts  should  not  be  reviewed  and  their 
judgments  disturbed,  upon  records  made  for  them  by  attor- 
neys in  the  cause.^ 

§  439.  ConfeMion  by  Pleading,  fto.  —  The  mode  of  proving 
the  allegations  of  a  complaint  or  declaration  under  the  lien 
law  is  ordinarily,  as  in  other  actions,  by  evidence  offered  at  the 
trial.  An  exception,  however,  exists  in  those  cases  where 
no  negative  pleas  are  filed,  but  confession  and  avoidance  is 
pleaded,  the  claim  itself  may  be  read  in  evidence  by  the 
plaintiff;®  or  where,  by  special  enactment,  in  consequence 
of  some  default  on  the  part  of  the  defendant,  the  truth  of 
certain  facts  is  presumed.  As  if  a  lien  creditor,  in  a  suit 
against  the  owner,  under  a  statute  which  requires  the  contrac- 
tor to  give  written  notice  to  the  owner  of  his  intention  to  dis- 
pute the  claim  or  arbitrate,  and  upon  neglect  ^*  he  shall  be 
considered  as  assenting  to  the  demand,"  rely  exclusively  on 

1  Kimball  v.  Cook,  6  HI  423.  «  MUIer  v.  Moore,  1  E.  D.  Smith, 

*  Garrett  v.  Steventon,  S  m.  261 ;    789. 

Tracy  v,  Rogers,  09  111.  662.  *  Roberts  v.  Miller,  81  Mich.  78. 

*  Ford  Gold  Mioing  Co.  v.Langford,  •  Van  Billiard  v.  Nace,  1  Grant 
1  Col.  62.  Cat.  233. 
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the  contractor's  having  omitted  to  give  the  owner  notice,  the 
state  of  the  accounts  between  the  lien  creditor  and  the  con- 
tractor is  of  no  importance.  Whatever  that  may  be,  the 
o^ner  is  liable,  if  he  have  sufficient  funds  of  the  contractor 
in  his  hand  to  pay  the  claim,  if  such  omission  be  proved, 
and  cannot  himself  dispute  the  accuracy  of  the  account 
between  the  creditor  and  contractor.^  But  neglect  of  the 
contractor  to  dispute  an  account  which  is  not  of  such  a  char- 
acter as  to  give  the  party  a  lien  will  not  make  such  account 
conclusive  evidence  of  the  creditor's  right  to  recover  against 
the  owner .2  Where  a  statute  required  a  petition  should  be 
filed  in  equity,  and  the  respondent,  "at  the  next  term  .  .  .  after 
filing  the  petition,  should  show  cause,  if  any  he  have,  why 
the  lien  should  not  be  allowed,"  without  further  provision, 
non-appearance  by  the  respondent  at  the  time  when  called 
upon  to  appear  will  be  regarded  as  a  confession  of  the  lien 
by  the  owner  of  the  land.^ 

§  440.  Relevancy.  —  When  the  claim  is  disputed,  such  evi- 
dence must  be  offered  by  the  plaintiff  that  is  legally  com- 
petent and  sufficient  to  prove  the  several  facts  alleged.  If 
the  law  does  not  prescribe  the  kind  of  testimony  necessary 
for  this  purpose,  it  depends  upon  the  ordinary  rules  of  evi- 
dence.* Its  relevancy  will  be  tested  as  in  other  civil  cases. 
Evidence  was  offered  that  about  the  time  a  house  against 
which  a  lien  was  filed,  and  an  adjoining  one,  were  com- 
menced, the  owner  of  both  said  to  one  of  the  plaintiffs  he 
wanted  them  to  prime  the  frames,  and  see  about  painting 
these  houses ;  it  was  competent  to  go  to  the  jury,  as  tending 
to  show  that  the  painting  done  by  the  plaintiffs  was  done 
under  a  contract  with  the  owner  to  do  all  the  painting  for 
the  house  in  question.  But  evidence  that  the  plaintiffs  had 
painted  several  other  houses  for  the  owner,  and  in  each  in- 
stance had  done  all  the  painting  on  them,  does  not  tend  to 
show  that  they  had  don6  the  work  on  the  house  on  which 

1  Monteith    v,    Eyani ,    8    Sandf.        *  Barlingame  v.  Emenon,  5  R.  I. 

(N.  T.)  66.  62. 

*  Bunt  9.  Jackson,  10  Barb.  (N.  T.)        «  Church  r.  DaTis,  9  Watts  (Penn.), 

219.  804. 
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tbey  claimed  a  lien,  in  pursuance  of  a  contract  with  the 
owner  to  do  all  the  painting  on  that  house,  or  to  do  all  the 
painting  on  all  the  houses  built  by  the  owner,  and  is  inadmis- 
sible for  such  purpose.^  Under  a  provision  that,  **  upon  ques- 
tions arising  between  different  creditors,  no  preference  shall 
be  given  to  him  whose  contract  was  first  made,""  it  is  no  error 
for  a  court,  upon  the  hearing,  to  reject  evidence  offered  gen- 
erally to  show  how  far  work  on  the  building  had  progressed 
at  the  date  of  each  claimant's  contract,  where  there  was  noth- 
ing offered  to  show  how  such  evidence  could  become  materiaL' 
So,  where  the  only  evidence  to  support  a  lien  is  a  note  of 
the  owner,  which  does  not  refer  to  the  consideration  for  which 
it  was  given,  there  is  not  sufficient  evidence  to  prove  a  lien 
for  materials  furnished.^ 

§  441.  Bvidenoe  off  Value  of  "Work.  —  The  proof  of  the  value 
of  the  work  performed  is  always  an  important  element^  Ao- 
cordingly  an  owner  may,  in  an  action  agaiust  him  to  enforce 
lien  by  a  sub-contractor,  give  evidence  that  the  value  of  the 
services  rendered  by  the  plaintiff  for  the  contractor  are  not 
worth  the  amount  charged.^  This  proof  may  be  made  by  the 
testimony  of  persons  acquainted  with  the  quantity  and  qual- 
ity of  the  work  done,  and  the  value  of  such  work  in  general, 
and  that  the  value  of  such  work  equals  or  exceeds  the  amount 
claimed.^  The  opposite  party  has,  however,  the  right,  on 
cross-examination,  to  ascertain  the  rates  upon  which  they 
proceed  in  making  their  estimates,  and  to  test  their  judg- 
ment upon  the  subject  concerning  which  they  have  been 
called  to  give  an  opinion.^  When  the  work  or  materials  are 
not  furnished  under  special  contract,  the  most  satisfactory 
evidence  to  prove  their  quantity  and  value  is  the  testimony 
of  a  measurer  ;^  by  which  means  is  best  ascertained  the  value 
of  the  work  as  expended  by  the  mechanic,  and  the  materials 
when  furnished  by  the  material-man.  It  ia  not  their  value 
when  conjoined  and  placed  in  their  new  state,  as  a  building, 

1  Miller  v.  BarroU,  14  Md.  178.  »  Merritt  p.  Pearson,  68  Ind.  886. 

a  Wing  V.  Carr,  86  Bl.  847.  «  Hariland  v.  Pratt.  1  Phila,  864. 

«  Finch  i;.  Redding,  4  B.  Mon.  (Ey.)  ^  Oilman  ts  Card,  29  Ind.  291. 

87.  8  Thorn  «.  Heugh.  1  Phibu  82S. 

*  Donnelly   v.    Libby,    1    Sweeny 
(N.  Y.),  260. 
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which  governs  the  amount  to  be  reooveredy  whether,  bj  a 
fortunate  employment  or  otherwise,  they  increase  or  de- 
crease in  value ;  and  therefore  evidence  of  the  value  of  a 
house  after  it  is  finished  cannot  be  given  to  prove  the  value 
of  the  labor  performed  or  materials  furnished  in  its  construo- 
tion.^  Neither  is  a  person  employed  to  perform  work  entitled 
to  recover  what  he  pays  his  workmen,  with  a  percentage,  but 
quatUum  meruit^  and  as  to  the  materials  furnished,  quantum 
valebant ;  and  a  defendant  as  well  as  plaintiff  may  show,  by 
experts  who  have  examined  such  work  and  materials,  the 
true  amount  and  value  thereof.  This  frequently  is  the  only 
practical  mode  of  proof  available  to  tlie  defendant,  and  is 
valuable  in  the  prevention  or  detection  of  fraud.^  Any  other 
evidence  which  legitimately  throws  light  on  the  subject  of 
value  may  be  resorted  to.  Thus,  where  work  was  com- 
menced under  a  building  contract,  and  the  owner  subse- 
quently gave  up  the  project,  but  afterwards  resumed  it  upon 
a  second  contract  in  which  an  increased  price  was  to  be  paid, 
proportionate  to  the  intermediate  rise  in  wages  and  materials, 
a  lien  was  filed  for  this  work  and  labor  done  under  the  sub- 
sequent agreement ;  to  prove  the  value  of  which  the  original 
contract  was  competent  evidence.  To  prove  the  increased 
cost  of  the  work,  it  was  also  proper  to  inquire  of  Witnesses 
generally  the  difference  in  the  price  of  wages  and  materials 
in  the  summer  months,  when  the  work  was  stopped,  and  the 
fall  and  winter  months,  when  completed.  This  question  need 
not  be  confined  to  the  particular,  year  when  the  work  was 
done,  if  it  be  in  proof  that  year  did  not  differ  from  others. 
A  difference  in  price  might  also  have  been  established  by 
way  of  per  centum.^ 

§  442.  OrigLoal  BntxlM.  —  Books  of  original  entries  are  ad- 
missible to  prove  that  the  materials  for  which  suit  is  brought 
were  furnished  for  the  particular  building  which  is  the  sub- 
ject of  the  lien,*  although  kept  in  ledger  form,  if  accompanied 
by  parol  proof  that  the  entries  were  fairly  made  and  the 

1  Asiociates  of  Jersey  v.  Dayison,  *  Kugler  v.  Wiseman^  20  Ohio.  S61. 

6  Dateh.  (N.  J.)  415.  4  M'MulUn    p.    GUbert,  2  Wbart 

>  Haupttnan   v.    Catlin,    1   £.    D.  (Penn.)  277.                                                                     a 

Smith,  729.  | 
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articles  charged  were  delivered.^  They  should  be  made 
according  to  the  nature  and  usages  in  the  particular  busi- 
ness.^ It  is  essential  that  entries  should  be  daily  memoranda 
to  render  them  admissible.  Hence  a  general  entry,  as  an 
Aggregate  charge  or  a  general  result,  is  inadmissible.  And 
in  one  case,  it  was  held  that  they  were  admissible  only  to 
prove  the  performance  and  delivery  of  the  work  done  within 
the  shop,  and  not  that  done  outside,  or  on  the  premises  of 
the  party  charged  *  These  charges  are  neither  conclusive  for 
or  against  the  party  making  them.  Thus,  where  it  was  im- 
portant that  the  charges  should  have  been  made  against  the 
contractor,  on  the  credit  of  the  building,  and  the  materials 
were  charged  against  the  contractor  individually,  it  was  com- 
petent to  show  that  they  were  furnished  on  the  credit  of  the 
particular  building  against  which  the  lien  was  fileil,^  as  they 
were  not  the  sole  test  of  the  building  to  be  charged.^  So,  if 
the  materials  be  entered  as  against  the  owner,  instead  of  the 
contractor,  and  it  be  shown  that  they  were  used  by  the  latter 
in  the  construction  of  the  building,  and  the  money  was  re- 
tained by  the  owner  to  pay  for  them,  they  are  admissible  to 
sustain  the  lien.®  They  are,  when  introduced,  only  primd 
facie  evidence  against  the  defendant  of  the  amount  and  value 
of  the  materials  furnished.^  In  another  case,  however,  it  has 
been  held  that  charges  in  a  claimant's  books  are  no  evidence 
of  either  tlie  quantity  or  time  of  delivery.® 

§  443.  Best  Bvidence.  —  The  introduction  of  parol  evidence 
in  support  of  the  lien  is  likewise  governed  by  the  general 
rules  for  the  admission  of  testimony.  Whatever  is  the  sub- 
ject of  investigation,  and  as  to  which  no  better  testimony  in 
its  technical  sense  exists,  may  be  proved  by  parol.  The  de- 
livery of  materials,  performance  of  work,  or  other  execution  of 
the  contract,  is  always  susceptible  of  proof  by  such  means  ;• 
also  the  character  of  the  structure  erected,  and  the  purposes 

1  Rehrcr  v.  Zeigler,  8  Watts  &  S.  258.         •  Barbicr  v.  Smith,  38  Penn.  29S. 
3  Siiigerly  v.  Doeir,  62  Penn.  9.  '  Hauptman    v.    Catlin,    1    E.   D. 

«  St.  Phillip'g  Church  ads.  White,  Smith,  729. 
2  McMull.  (S.  C.)  806.  «  Ortwine  v,  Caskey,  48  Md.  134. 

*  Kelly  V.  Brown,  20  Penn.  446.  •  Church  v.  Davis,  9  Watts  (Pemi.)i 

•  Cliuirch  V,  Davis,  9  Watts  (Penn.),  804. 
804. 
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to  which  it  was  intended  to  be  devoted.^  But,  if  the  offer  be 
in  violation  of  the  rules  of  evidence,  it  is  inadmissible.  As 
where  a  contract  to  erect  buildings,  made  on  one  part  in  the 
name  of  three,  was  signed  by  but  one,  who  did  not  assume  to 
act  for  the  others,  and  was  thus  recorded,  parol  evidence  is 
inadmissible  to  show  that  this  contract  was  also  the  contract 
of  the  other  two  named,  and  thereby  created  a  lieu  upon  their 
land.^  But,  where  a  mechanic  in  accepting  a  mortgage  ex- 
pressed in  the  assignment  that  it  should  not  be  a  waiver  of 
the  lien,  it  was  held  nevertheless  that  he  might  show  that  it 
was  also  agreed  that  no  lien  proceedings  should  be  instituted 
until  maturity  of  the  mortgage.^ 

§  443  a.  Proof  of  ZTotioe  of  Iden.  —  Unless  the  statute  au- 
thorizes it,  the  notice  of  lieu  filed  in  the  county  clerk*s  office 
cannot  be  proved  by  a  certified  copy  thereof  from  such  office. 
The  certificate  at  best  can  verify  nothing  but  the  paper  itself 
and  what  appeared  upon  it.  The  clerk  cannot  certify  an  in- 
dependent fact  not  appearing  on  its  face.^  But  a  copy  of  the 
notice  of  claim  required  to  be  filed  in  a  county  clerk*s  office, 
when  certified  by  the  deputy  clerk,  under  the  county  seal,  is 
entitled  to  be  used  in  the  same  manner  as  if  certified  by  the 
clerk  himself.  It  is  in  effect  the  act  of  the  clerk  by  his 
deputy.  A  copy  of  notice  in  which  the  signatures  are  not 
proved  or  acknowledged  is  not,  though  certified  by  the 
county  clerk,  admissible  as  evidence  of  the  due  filing  of  the 
proper  notice  of  lien.*  Yet,  in  another  case,  it  has  been  held 
that  the  record  of  the  notice  of  intention  to  hold  a  lien,  is 
competent  evidence  in  an  action  to  enforce  a  mechanics*  lien, 
to  prove  its  contents,  and  when  it  was  filed/' 

§  444.  Declaratioiis  of  Agent  —  The  rule  is  laid  down,  that 
when  tlie  acts  of  an  agent  will  bind  his  principal,  then  his 
representations,  declarations,  and  admissions  respecting  the 
snbjeot-matter  will  also  bind  him,  if  made  at  the  same  time 
and  constituting  part  of  the  re9  gestoe.     This  principle  is  appli- 

1  Manger  v.  Silsbee,  64  Peon.  454.  *  Sampson  v,  Buffalo,  4  Thomp.  & 

«  Conner  v.  LewU.  16  Me.  268.  C.  (N.  Y.)  600. 

*  Barclay  v.  Wainwright,  86  Peon.  ^  Jennings  v.  Newman,  62  How. 
191.  Plr.  (N.  Y.)  282. 

*  MerriK  v.  Pearson,  68  Ind.  386. 
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cable  to  mechanics'  lien  laws.^  Accordingly  the  admissions  of 
a  contractor  who  constructed  a  building,  that  lumber  was  fur- 
nished on  the  credit  of  the  building  made  at  the  time  of  its 
purchase  and  a  part  of  the  transaction,  are  admissible  on  scire 
facias  to  enforce  the  lien  as  against  the  owner.^  They  are 
then  part  of  the  res  ffestcefi  But  the  admissions  and  declara- 
tions of  an  agent  in  reference  to  a  matter  upon  which  he  has 
no  right  to  act  cannot  affect  the  principal.  As  if  the  sole 
business  of  an  architect  be  to  draw  contracts,  make  estimates 
of  work  done,  and  to  pay  over  money  on  these  estimates,  but 
has  no  authority  to  contittct  for  or  buy  any  materials  on  be- 
half of  his  principal,  then  it  is  obvious  that  any  declarations 
or  admissions  made  by  him  on  a  matter  where  he  has  no  right 
to  act  cannot  bind  his  principal.  It  is  not  proper  in  such 
case  to  instruct  the  jury  that,  if  they  should  find  that  the 
architect  was  the  agent  of  the  defendant,  the  owner,  then  his 
admissions  and  declarations  would  bind  the  defendant ;  and 
if  he  were  acting  for  the  defendant  as  his  agent  about  the 
building,  although  his  authority  might  not  expressly  extend 
to  the  purchasing  of  materials,  still,  if  the  vendor  believed  he 
was  authorized  to  purchase,  the  defendant  was  liable.^  So,  in 
a  suit  against  the  owner  of  houses  by  a  lumber-merchant  for 
lumber  furnished  to  the  contractor,  evidence  that,  at  a  settle- 
ment between  the  contractor  and  owner,  the  contractor  ad- 
mitted the  owner's  books  to  be  correct,  is  inadmissible.* 
Again,  the  admissions  by  a  contractor  acknowledging  the 
correctness  of  an  account  rendered  for  materials  furnished 
are  not  evidence  against  the  owner  of  the  building.* 

§  445.  DeclarationB  of  Prior.  Owners.  —  The  admissions  and 
declarations  of  prior  owners,  while  owner,  are  ordinarily  ad- 
missible as  evidence  against  his  grantee,  or  others  claiming 
through  him.  A  contract  under  which  the  materials  were 
furnished  or  work  done  in  the  erection  of  a  building  has  been 
proved  in  this  manner.^     But  the  admissions  of  a  contractor 

1  McDonnell  v.  Dodge,  10  Wis.  106.         •  Philibert  v,  Schmidt,  57  Mo.  211 ; 

3  Dickinson  College  v.  Church,  1  Deardorff  v.  Eyerhaitt,  74  Mo.   87; 

Watte  &  S.  462.  Trensch  o.  Shryock,  61  Md.  163. 

*  Tretuch  v.  Shryock,  51  Md.  16a  ^  Edwarda  v.  DerrickBon,  4  Dotdl. 
«  McDonnell  v.  Dodge,  10  Wis.  106.  (N.  J.)  39. 

*  Landia  p.  BoTer,  69  Penn.  95. 
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who  was  interested  in  property,  made  after  he  has  sold  his 
interest,  cannot  give  a  lien  any  effect  against  his  grantee.^ 
Neither  wilVthe  admissions  of  an  owner,  who  has  mortgaged 
his  property,  that  the  claim  of  the  mechanic  was  correct,  be 
admissible  against  the  mortgagee.  If  such  were  the  case,  the 
mortgage  would  afford  very  little  security  for  the  debt  in- 
tended to  be  secured  thereby,  for  the  mortgagor  could  by 
admissions  create  liens  on  the  mortgaged  premises,  and  there- 
by lessen  or  destroy  the  value  of  the  mortgc^e.  The  mort- 
gagor can  by  no  acknowledgment  subsequent  to  the  mortgage 
prejudice  the  interest  of  the  mortgagee.^  The  declarations, 
however,  of  the  owner  of  the  building,  that  he  had  retained 
money  to  discharge  the  liens,  are  evidence  against  himself,  on 
a  scire  facias  brought  by  a  person  who  performed  labor  in  the 
building.^ 

}  Howard  v,  Yeazie,  8  Gray  (Mass.),        *  Lewis  o.  Morgan,  11  Serg.  &  B. 
233.  284. 

s  Carson  v.  White»  6  GUI  (Md.),  17. 
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CHAPTER  XLL 

JUDGMENT  AND  DBGBEB. 

§  446.  Nature  of  the  Judgment.  —  The  nature  and  effect  of 
the  judgment  on  a  mechanics'  lien  necessarily  depends  upon 
the  provisions  of  the  statute  creating  the  remedy.  Or- 
dinarily the  lien  of  the  mechanic  exists  independently  of 
and  prior  to  the  judgment.  In  this  it  differs  from  the  lien 
of  a  judgment  on  contracts  or  torts.  When  such  is  the 
case,  the  effect  of  the  judgment  is  simply  to  determine  the 
amount  of  the  lien  and  direct  a  sale  for  its  satisfaction,^  —  a 
judicial  determination  of  the  extent  and  validity  of  the  lien, 
relating  back  and  having  the  effect  of  an  encumbrance  from 
the  commencement  of  the  work  or  filing  of  notice  of  lien,  as 
may  be  provided  by  law,^  and  any  intermediate  transfer  or 
surrender  of  the  title  cannot  destroy  or  affect  the  lien.^  If 
the  law  declares  ^^  the  judgment  is  to  be  the  same  as  in  per- 
sonal actions  for  the  recovery  of  debts,"  it  will  have  all  the 
force  and  potency  of  a  common-law  judgment^  Yet,  where 
a  statute  provided  for  a  stay  of  execution  ^^  on  all  decrees  for 
the  sale  of  mortgaged  premises,"  it  was  held  not  to  include 
mechanics'  liens.^  A  lien  law  is  not  unconstitutional  because 
the  judgment  operates  in  personam  as  well  as  in  rem.  It  is 
sufficient  if  the  statute  authorize  it ;  and  it  is  never  a  ground 
of  objection  to  the  validity  of  a  remedial  statute  that  the  rem- 
edy it  provides  is  ample  and  complete.®    But  without  some 

1  Freeman    v.    Cram,     8     ComBt.        *  Dean  v.   Pyncheon,  8   Chandler 

(N.  Y.)  908;  Grant  v.  Vandercook,  67  (Wis.).  9. 
Barb.  (N.  T.)  165.  *  Paine  v.  Putnam,  10  Neb.  688 ; 

s  Paine   v.    Bonney,    6   Abb.    Pr.  Arrington  v.  Wittenberg,  11  Neb.  286. 
(N.  T.)  101 ;  8. 0. 4  E.  D.  8miUi  (N.  T.),         •  Blaavelt  v.  Woodworth,  81  N.  Y. 

784.  285. 

«  Allen  V.  Sales,  56  Mo.  2& 
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such  legislative  authority,  and  especially  in  those  States  where 
the  lien  is  only  against  the  interest  of  the  owner  in  the  par- 
ticular property  improved,  neither  the  lien  nor  the  judgment 
establishing  it  will  be  considered  as  bearing  any  resemblance 
to  a  general  judgment ;  so  that  although  there  may  be  a  gen- 
eral act  limiting  judgments  to  five  years,  yet  if  there  be  not 
some  further  expression  to  show  that  a  mechanics'  lien  is  sub- 
ject to  the  same  limitation,  it  will  be  of  indefinite  duration.^ 
When  the  enforcement  of  the  lien  is  thus  a  proceeding  in  rem, 
the  judgment  can  only  be  against  the  right,  title,  and  interest 
in  the  premises  of  the  owner ;  ^  and  unless  the  person  pro- 
ceeded against  is  the  owner,  there  can  be  no  lien,  and  if  there 
be  no  lien  there  can  be  no  judgment,^  as  the  judgment  in  such 
cases  is  designed  alone  to  enforce  the  lien,  and  is  wholly  un- 
authorized if  the  lien  fail.^  So,  where  the  statute  only  con- 
templates a  judgment  when  there  is  a  lien,  and  it  is  found 
that  there  is  no  lien,  it  is  error  to  enter  up  a  decree  or  judg- 
ment for  money  for  a  part  of  the  claim.^ 

§  447.  When  Judgment  is  in  Rem.^  —  When  the  judgment 
under  a  mechanics*  lien  law  is  personal,  it  is  not  a  proceeding 
in  rem^  like  claims  founded  on  the  building  and  repair  of 
ships.^  No  uniformity  seems  to  exist  among  the  several  sys- 
tems of  lien  as  to  the  extent  of  liability  of  the  owner  of 
premises,  and  consequently  as  to  whether  the  judgment  is 
in  rem  alone,  establishing  the  lien,  or  in  per$<mam^  for  gen- 
eral liability  under  the  contract.  To  determine  in  what  man- 
ner the  judgment  operates,  recourse  must  be  had  to  the  act 
authorizing  the  lien,  and  the  scope  of  the  judgment  therein 
provided.  Thus,  where  a  lien  was  given  "for  the  value  of 
such  labor  and  materials  upon  such  house,  &c.,  and  upon 
the  lot  of  land  upon  which  the  same  stands,  to  the  extent 

1  Knorr  v,  EUiott,    6  Serg.  &  R.         »  Barnard  v.  McKenzie,  4  Col.  251 ; 

(Penn.)49.  Hart ».  Mullen,  Id.  512. 

*  Quimby  p.  Sloan,  2  E.  D.  Smith,        «  This  section  was  cited  with  ap- 

6M«  probation  in  Lawton  o.  Case,  73  Ind. 

»  Copley  V.  (VNeil,  89  How.   Pr.  68. 
(N.  T.)  41.  7  Capelle  v.  Baker,  8  Honit.  (Del.) 

«  Grant  v.  Vanderoook,  8  Abb.  Fr.  844. 
V.  B.  (N.  T.)  456. 
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of  the  right,  title,  and  interest  at  that  time  existing  of  such 
owner,"  &c.,  and  no  provision  was  made  for  the  recovery  on 
the  contract,  the  judgment  had  to  be  special  against  his  in- 
terest in  the  property,  and  not  against  the  owner  generally, 
even  though  the  claim  arose  directly  upon  the  contract  be- 
tween the  owner  and  his  immediate  contractor,  and  the  fact 
of  indebtedness  to  the  latter  had  been  put  in  issue,  and  deter- 
mined in  the  trial,  as  well  as  the  eidstence  of  the  lien.^  If  the 
transcript,  docket,  and  execution  of  the  judgment,  and  the 
judgment  itself,  were  in  the  form  employed  in  ordinary  per- 
sonal actions,  and  not  special,  in  directing  the  sale  of  the  in- 
terest of  the  owner  they  would  be  vacated  on  motion*^  For 
although  a  statute  gives  a  lien  on  a  building  for  work  done, 
yet  this  alone  does  not  authorize  a  general  judgment  against 
the  owner .^  So  the  fact  that  a  sub-contractor  is  authorized  to 
fix  a  lien  on  the  land  of  an  owner  does  not  justify  in  itself 
the  recovery  of  a  general  judgment  in  per$(mam  against  the 
owner.^  When  personal  judgments  are  authorized  against 
owners,  they  will  be  found  to  be  in  favor  of  mechanics  and 
material-men  who  have  dealt  directly  with  them  ;  and  in  ad- 
dition to  their  right  of  lien,  there  exists  an  indebtedness 
arising  out  of  contract.  Su'b-contractors,  and  material-men 
furnishing  materials  to  contractors,  are  confined  at  most  to  a 
lien  on  the  premises,  and  no  general  judgment  for  their  in- 
debtedness can  be  entered  against  the  owner.  So,  where 
one  of  the  defendants  in  a  proceeding  to  foreclose  a  mechan- 
ics' lien  having  been  made  a  party  because  he  was  alleged  to 
be  in  possession,  claiming  by  purchase,  it  was  held  to  be  error 
to  enter  judgment  against  him  personally  for  the  debt  It 
will  be  thus  seen  that  a  judgment  in  personam  is  never  en- 
tered unless  authorized  by  statute,  and  this  is  never  done 
unless  there  exists  privity  of  contract  between  the  parties 
litigant.*  The  final  decree  under  a  statute  which  gives 
"  every  person  who  shall  by  contract,  express  or  implied,  with 

1  Althaufe   v.   Warren,   2   E.    B.  *  Richardson  v.  Qeorge,  84  Mo.  104. 

Smith,  667.  «  Waldroff  i7.  Scott,  46  Tex.  1. 

s  Lenox  v,   TniBteee  of  YorkTllIe  *  Loring  v.  Flora,  24  Ark.  161 ;  Bar^ 

BaptUt  Church,  2  E.  D.  Smith,  678.  ber  v,  Beynolda,  44  CaL  620. 
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the  owner,"  &c.,  a  lien,  ought  expressly  to  adjudge  the  exist- 
ence of  contract  relation  between  the  parties.^  It  has  been 
expressly  held  that  no  personal  judgment  can  be  obtained 
against  the  owner  of  the  building,  who  was  not  a  party  to  the 
contract  for  the  work  or  materials  without  precedent  statute  ;* 
and  no  personal  decree  can  be  passed  against  subsequent  pur- 
chasers of  an  estate  subject  to  a  mechanics'  lien.  The  lien 
attaches  only  to  the  property,  and  can  be  enforced  against 
them  only  by  sale  of  the  property.' 

§  448.  When  PenonaL  —  When  the  owner  or  contractor  is 
responsible  under  the  contract,  in  addition  to  the  land  being 
charged  with  the  lien,  and  where  the  statute  confers  jurisdic- 
tion on  the  court  to  give  judgment  on  the  indebtedness  arising 
out  of  the  contract,  personal  judgment  may  be  rendered  against 
the  defendant  debtor,  as  in  assumpsit,^  although  the  plainti£F 
in  such  suit  may  have  failed  to  establish  his  lien.^  As  where 
the  court  had  jurisdiction^  and  in  a  suit  instituted  to  enforce  a 
mechanics'  lien  the  plaintiff  failed  to  show  the  existence  of  a 
lien  in  his  favor,  he  will,  nevertheless,  if  the  pleadings  and  the 
evidence  warrant,  be  entitled  to  a  general  judgment  on  the 
indebtedness.*  So  where  the  statute  gives  a  lien,  and  also  a 
personal  liability  of  the  owner,  either  or  both  may  be  acquired.^ 
But  a  statute  which  simply  directs  that  the  judgment  shall  be 
for  the  sale  of  the  interest  of  the  owner,  and  judgment  against 
the  bontractor,  a  personal  judgment  against  both  is  en*oneous, 
and  will  be  reversed,  even  upon  the  contractor's  appeal.  Yet 
if  the  contractor  and  owner  be  one  person,  a  liberal  construc- 
tion of  such  a  law  would  allow  a  personal  judgment  against 
him  for  the  amount  of  the  indebtedness  that  might  remain 
after  a  sale  of  his  interest  in  the  premises  affected  by  the  lien.' 
This  right  to  enter  a  personal  judgment  in  the  lien  proceeding 
is  the  grant  of  express  enactment,  and  without  it,  if  the  lien 

1  Wlllard  n.  Magoon,  80  Mich.  278.     GKIlespie  v.  Lorell,  7  Kan.  419;  Wfl- 

*  Schmeiding  v.  Ewing,  57  Mo.  78.     liams  v.  Porter,  61  Mo.  441. 

»  Work  V.  Hall,  79  Dl.  197.  •  Patrick  ».  Abeles,  27  Mo.  184. 

*  Maltby  o,  Greene,  1  Keyes  (N.  T.),  T  Crawford  v.  Crockett.  66  Ind. 
648.  220. 

*  Haiglit  V.  Schuck,  6  Kan.  192;  *  Dennistonn  v.  McAlUater,  4  £.  B. 

Smith,  729. 
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has  expired  or  failed,  no  judgment  whatever  can  be  rendered 
for  the  claimant.  He  cannot  convert  his  proceedings  into  an 
action  for  the  recovery  of  money  upon  a  personal  contract,  and 
insist  upon  the  defendant's  personal  liability.*  So,  if  no  Hen 
ever  existed,  then  no  judgment  can  be  rendered  against  the 
owner,  as  the  proceeding  being  statutory,  it  can  only  be  re- 
sorted to  in  a  case  falling  within  the  statute,  that  is,  where  a 
mechanics'  lien  exists.*  But,  where  the  statute  authorizes 
it,  a  personal  judgment  may  be  recovered  by  a  claimant, 
although  the  lien  itself  has  expired  by  lapse  of  time,'  during 
the  pendency  of  an  action  brought  to  foreclose  it.  Again, 
where  there  is  a  judgment  in  personam  and  one  in  rem  con- 
demning the  land,  and  the  latter  is  erroneous,  the  former  on 
appeal  if  correct  may  be  affirmed,  and  the  latter  remanded 
for  modification.^  The  legislature  may  consolidate  the  pro- 
ceeding to  enforce  the  lien  with  the  remedy  on  the  contract, 
and  authorize  personal  judgments  therein  against  all  persons 
beneficially  or  equitably  interested  in  the  property  and  bound 
by  the  contract.*  Where  the  suit  of  a  sub-contractor  is  per- 
sonal against  the  owner  and  principal  contractor,  and  not 
against  the  property,  the  judgment  must  be  personal,  as  in 
other  cases,  and  it  can  be  enforced  only  by  a  general  exe- 
cution.® 

§  449.  Judgment  muBt  f oUow  StatnteJ —  The  enforcement  of 
a  mechanics'  lien  being  a  statutory  proceeding,  a  rule  of  uni- 
versal application  is,  that  the  judgment  must  follow  the  stat- 
ute.® Thus,  if  it  explicitly  and  peremptorily  require  that  the 
judgment  shall  direct  a  sale  of  the  interest  of  the  owner  in 
the  premises  affected  by  the  lien,  a  judgment  in  favor  of  a 
sub-contractor,  or  employee  of  the   contractor,  against  the 

1  Grant   v.  Vandercook,  67  Barb.  «  White  v.  Cbaffin.  82  Ark.  74. 

(N.  y.)  166.  »  Hallahan  v,  Herbert,  11  Abb.  Pr. 

«  Weyer  r.  Beach,  79  N.  Y.  409;  h.b.  826. 

Kelsey  v.  Rourke,  60  How.  Pr.  (N.  Y.)  "  Baptist  Church  v.  Andrews,  87  QL 

816.  172. 

s  Glacius  V.  Black,  11  N.  Y.   Su-  ?  This  section  waa  cited  with  ap- 

preme  Ct.  91 ;  s.  c.  67  N.  Y.  668 ;  Bur-  probation  in  Lawton  v.  Caae,  73  Ind. 

roughs  i;.  Fosteman,  76  N.  Y.  667;  68. 

McGraw  v.  Godfrey,  14  Abb.  Pr.  n.  s.  ^  Meehan  v.  li^^Uiama,  86  How.  Pr. 

897.  (N.  Y.)78;  20  N.  Y.  247. 
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owner  personally  is  erroneous.^  The  judgment  should  direct 
only  a  sale  of  the  right,  title,  and  interest  of  the  owner  in  the 
house  and  lot,  and  that  the  proceeds  be  applied  to  the  satis- 
faction of  the  claim,  and,  when  authorized  by  law,  that  the 
claimant  have  execution  against  the  contractor  for  the  de- 
ficiency, if  any,  for  the  residue  of  such  judgment.^  Again, 
where  the  statute  does  not  contemplate  a  personal  decree 
without  the  sale  of  property,  and  no  sale  can  be  ordered  in 
consequence  of  the  property  being  exempt  from  sale,  no  per- 
sonal decree  can  be  passed  for  the  money  due.^  So,  where  a 
statute  provides  that  the  ^^  right,  title,  and  interest  of  the 
person  owning  such  house  in  and  to  the  land  upon  which  the 
same  is  situated  "  shall  be  subject  to  the  debts  contracted  for 
work,  the  judgment  should  not  direct  a  sale  of  the  land, 
or  any  part  of  it,  but,  in  the  language  of  the  law,  only  the 
interest  of  the  party.*  Such  a  judgment  would  be  erroneous, 
and  cause  of  revei^sal.^  The  execution  should  also  be  in  con- 
formity to  the  judgment  establishing  the  lien.  Thus,  an 
execution  against  and  sale  of  both  a  building  and  lot,  where 
the  judgment  was  against  the  building  alone,  are  void.^  In 
like  manner,  the  judgment  should  follow  the  verfict  of  the 
jury  ;  and  if  it  should  fail  to  find  a  lien  when  that  question  is 
properly  submitted  to  them,  it  would  be  reversible  error  for 
the  court  in  its  judgment  to  establish  one.^  No  special  form 
of  judgment  is  requisite.  It  is  suflScient  if  it  in  substance  be 
warranted  by  the  law.  Thus,  where  the  enactment  was,  that 
**  the  court  may,  by  the  judgment,  direct  a  sale  of  the  land 
and  building  for  the  satisfaction  of  the  lien  and  costs,'*  and 
the  judgment  was  in  the  usual  form,  for  the  amount  of  the 
finding  and  costs,  and  then  followed  an  order  that  the  prop- 
erty described  in  the  complaint  was  liable  to  pay  and  satisfy 
the  said  judgment,  and  that,  unless  it  was  paid,  said  property 

»  Cox  V.  Broderick,  4  E.  D.  Smith,         *  Grant  v.  Vandercook,    67  Barb. 

721.  (N.  Y.)  166. 

3  Eagleson  v.  Clark,  2  £.  D.  Smitli,        «  Hallahan  o.  Herbert,  11  Abb.  Pr. 

M4.  K.  8.  326. 

*  Bonton  v.  McDonough    Ca,   84        ^  Meehan  v.  Williams,  86  How.  Pr. 
BL  896 ;  Quinn  v.  Allen,  86  ni.  39.  (N.  Y.)  78 ;  20  N.  Y.  247. 

*  Dennistoun  o.  McAUif  ter,  4  £.  D. 
Smith,  729. 
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be  sold,  as  other  lands  are  sold  on  execution,  there  was  held 
to  be  no  error  in  the  form  of  the  judgment.^ 

§  450.  Distxibiitioii  of  ProoMdft.  —  It  is  the  policy  of  most 
of  the  statutes  to  call  upon  all  mechanics'  lien  claimants  to 
intervene  and  establish  their  claims  in  a  pix)ceeding  which 
may  be  brought  by  one  claimant.  This  seems  to  be  necessary 
in  order  to  .carry  out  any  principle  of  equality  among  the 
various  claimants ;  otherwise,  the  proceeds  of  sale  might  be 
paid  to  one,  or  distributed  to  a  few,  instead  of,  when  a  de- 
ficiency exists,  being  apportioned  equally  among  all.  The 
statute  in  such  cases  usually  dispenses  with  formal  interven- 
tion on  the  part  of  other  lien  claimants  who  desire  to  come 
in.*  Provision  is,  also,  generally  made  for  the  judgment  or 
decree  to  distribute  the  proceeds.  Such  has  been  held  to  be 
the  case  where  the  words  of  the  law  are  that  "judgments 
may  be  enforced  by  an  execution  on  the  property  on  which 
the  lien  is  adjudged,  and  the  proceeds  distributed  as  ordered 
by  such  judgment.''  A  judgment  thereunder,  directing  the 
sale  of  the  premises  under  execution,  and  providing  the 
manner  in  which  the  proceeds  shall  be  distributed,  is  in  strict 
conformity  thereto.®  Again,  where  "  all  persons  interested 
in  the  subject-matter  of  the  suit,  or  in  the  premises  sought  to 
be  sold,  may,  on  application,  become  parties  at  any  time  be- 
fore final  judgment,  and  the  court,  upon  the  trial  of  causes, 
shall  ascertain  the  amount  due  each  creditor,  and  shall  direct 
the  application  of  the  proceeds  of  sales  to  be  made  to  each  in 
proportion  to  their  several  amounts,"  it  is  correct  practice  not 
to  render  a  decree  for  the  sale  of  the  property,  when  there 
are  several  lien  claimants,  until  all  of  their  rights  are  found 
and  determined.^  It  is  improper  to  find  the  amount  due  one 
claimant,  and  decree  a  sale,  without  passing  upon  the  rights 
of  other  claimants  who  have  been  made  parties,  and  who  may  be 
entitled  pro  raid  to  the  proceeds.®  So,  if  some  of  the  encum- 
brances be  prior  and  some  junior  to  the  mechanics'  liens,  the 

^  Cox  V.  Broderick,  4  E.  D.  Smith,  *  Meehan    v.    Williams,    2    Daljr 

721.  (N.  Y.).  867. 

>  Hunter  o.  Tnxckee  Lod^.  14  Ner.  *  Martin  v.  Evereal,  86  Ul.  222. 

24.  8  Power  r.  McCord,  Id.  214. 
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decree  should  declare  the  order  of  their  payment^  When  the 
suit  is  substantially  a  chancery  proceeding,  or  the  court  has 
jurisdiction  of  the  fund,  or  the  statute  contemplates  that  all 
persons  in  interest  shall  be  made  parties,  it  is  the  duty  of  the 
court  to  adjudicate  upon  the  right  of  all  parties,  and  direct 
the  application  of  the  proceeds  of  the  sale  to  be  made  to  each 
in  proportion  to  their  several  amounts,  and  that  the  sale  may 
convey  an  unclouded  title.^  It  has  been  said  that  it  is  well 
settled  that  where  there  are  conflicting  claims  to  priority  of 
payment  out  of  the  proceeds  of  land  about  to  be  sold  to  satisfy 
the  liens  upon  it,  the  court,  in  order  to  prevent  the  danger  of 
sacrificing  the  property  by  discouraging  creditors  from  bid- 
ding, should  determine  the  priorities  ;  and  it  is  error  merely 
to  decree  a  sale,  and  direct  the  proceeds  to  be  brought  into 
court.^  But  where  the  petition  against  two  parties  sought  a 
discovery  of  their  interests,  and  neither  answered  or  filed  any 
defence,  and,  in  consequence,  defaults  were  entered  against 
them,  the  decree  is  not  erroneous  because  it  did  not  state  the 
respective  interests  of  the  parties.  If  a  cloud  be  thus  cast 
upon  the  title  of  a  party  who  has  neglected  to  make  a  dis- 
covery of  his  interest,  he  must  bear  the  consequences  of  his 
own  laches.^  This  requirement,  which  makes  it  obligatory 
on  the  court  to  distribute  the  proceeds,  does  not  render  it 
necessary  that  the  decree  should  determine  to  whom  the  sur- 
plus, if  any,  should  be  paid.  The  surplus  would  still  remain 
under  the  control  of  the  court,  and  might  by  a  subsequent 
order  be  directed  to  be  paid  over  to  the  party  who  should  show 
himself  entitled  to  it.^  '  Again,  where  all  persons  in  interest 
are  to  be  made  parties,  a  decree  ordering  the  payment  to  a 
mere  lien  creditor  of  the  entire  surplus  proceeds  after  satisfy- 
ing  other  lien  creditors  is  erroneous.  The  surplus  belongs  to 
the  owner.  He  should  be  ascertained,  and  it  be  ordered  to  be 
paid  over  to  him.  The  fact  that  there  was  evidence  tending 
to  show  that  the  property  was  not  worth  enough  to  satisfy 

1  Crotkey  v.  Corey,  48  HI.  442.  •  laege  v,  BoMieux,  15  Gntt  (Va.) 

*  Ogle  V.  Murray,  8  Bradw,  (111.)  88. 

848 ;  Kewhall  v.  Kastent,  70  Bl.  166 ;  «  Gould  v.  Gftrrison,  48  HI  258.                                   . 

Miller  v,  Ticknor,  7  Bnidw.  (01.)  898.  «  Kelly  v.  Chapman,  18  m.  530.                                J 
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the  liens  will  not  change  this  rale.  What  the  property  will 
bring  at  a  sale  cannot  be  known  judioiaUy,  until  a  sale  is 
made.^  So,  where  there  is  a  subsequent  mortgage,  the  decree 
should  direct  that  the  surplus  be  paid  to  the  mortgagee,  or 
held  subject  to  the  further  order  of  the  court.'  When  there 
are  several  lien  claimants  entitled  to  participate  in  the  fund, 
in  order  to  find  the  amount  due  each  claimant^  if  it  be  pro- 
vided that  a  jury  shall  pass  upon  them,  it  is  the  better  practice 
to  submit  each  claim  to  a  distinct  jury,  as  if  it  were  a  separate 
proceeding  ;  but  where  there  are  few  claimants,  and  there  is 
no  complication,  it  would  not  probably  be  objectionable  to 
submit  all  the  claims  to  the  same  jury.'  A  receiyer  has 
power  to  adjust  by  agreement  the  rights  of  claimants  under 
the  mechanics'  lien  law,  although  no  steps  beyond  filing  their 
claims  have  been  taken;  Where  such  claims  have  passed 
into  judgment  with  the  receiver's  knowledge,  they  should  be 
regarded  as  established.  Where  a  lien  claim  was  filed  after  the 
beginning  of  the  insolvency  proceedings  in  this  court,  it  is 
not  necessary  to  pursue  such  claim  to  judgment  unless  so  re- 
quired by  the  court  or  receiver.* 

§  451.  Judgment  for  more  than  is  claimed.  — A  judgment  or 
decree  in  a  suit  to  enforce  a  mechanics'  lien  should  not  be  ren- 
dered for  a  larger  sum  than  is  claimed  in  the  notice^  or  peti- 
tion.® This  applies,  also,  where  interest  has  been  allowed 
beyond  the  amount  claimed.  If  the  plaintiff  be  entitled  to 
interest,  he  should  claim  it  in  his  petition  or  declaration ;  * 
otherwise,  it  will  be  presumed  to  have  been  included  in  the 
claim  of  damages.*  These  rulings,  it  seems,  would  not  pre- 
vent interest  from  being  given  from  the  time  of  commence- 
ment of  suit,  though  the  declaration  or  petition  asserts  no 
claim  for  it.*  If  judgment,  however,  should  be  entered  for 
more  than  the  amount  claimed,  the  plaintiff  might  remit  the 

1  PhcBniz  Milt.  Ins.  Ca  v.  Batchen,  '  Protective  Union  v.  Nixon,  1  £. 
6  Bradw.  (HI.)  621.  D.  Smith,  671. 

2  Rogers  v.  Powell,  1  Bradw.  (111.)         •  Mills  v.  Heenej,  86  HI  174. 
681.  ^  Prescott  r.  Maxwell,  4S  ni.  82. 

B  Power  It.  McCord,  36  HI.  214.  *  Udall  v.  Steamship  Ohio,  17  How. 

*  Demott  V.  Stockton   Paper  Co.,    (U.  8.)  17. 
82  N.  J.  £q.  124.  *  MiUa  v.  Heenej,  86  IlL  174. 
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excess.^  Indeed,  when  it  appears  for  any  cause,  although  in 
a  higher  court,  that  the  decree  is  for  too  large  a  sum,  if  the 
enforcement  of  the  lien  be  in  the  nature  of  a  chancery  pro- 
ceeding, or  such  practice  is  otherwise  allowable,  it  should  not 
be  reversed,  but  reformed,  by  reducing  the  amount.^  A  de- 
cree foreclosing  the  lien  is  informal,  if  it  does  not  find  the 
amount  due.^ 

§  452.  Judgments  in  Case  of  Several  Oaimante  or  Defendants. 
—  A  judgment  on  the  lien  establishing  its  validity  in  favor  of 
a  sub-contractor,  and  a  judgment  in  favor  of  contractors  for 
an  amount  including  the  amount  of  the  sub-contractor^s  judg- 
ment, are  not  incompatible.  It  is  frequently  the  case  that 
several  judgments  are  recovered  for  the  same  debt,  as  the 
recovery  of  a  judgment  is  not  satisfaction.  So,  a  sub-contractor, 
notwithstanding  his  judgment  on  the  lien,  may  sue  the  con- 
tractor for  the  same  debt,  and  recover  it  out  of  his  property. 
The  judgments  should  remain,  and  the  proceeds  arising  from 
the  sale  of  the  property  distributed  properly.*  But  where  a 
petition  was  filed  against  two  persons,  one  of  whom  pleaded 
and  the  other  made  default ;  against  the  latter,  judgment  by 
default  was  rendered  at  one  term,  and  at  the  next  term  judg- 
ment on  the  issue  against  the  other ;  this  was  held  erroneous, 
as  the  plaintiff  could  not  have,  in  the  same  suit,  two  distinct 
judgments  for  different  sums.^  So,  where  the  judgment  is  a 
general  lien  on  all  the  real  estate  of  the  defendant,  and  also 
a  specific  lien  on  the  building  from  the  day  upon  which 
work  was  commenced,  such  judgment  is  final  and  conclusive 
and  an  absolute  bar  to  the  recovery  of  another  judgment  at 
common-law,  or  under  the  general  statute  relating  to  judg- 
ments. So,  a  recover}'  of  a  judgment  under  a  general  statute, 
will  be  an  absolute  bar  to  the  recovery  of  another  judgment 
on  the  same  claim  under  a  mechanics'  lien  statute.^  So, 
where  several  are  jointly  liable,  as  tenants  in  common  in  a 

>  ProtectiTe  Union  v.  Nixon,  1  £.        «  HiU  v.  La  CroMe  &  MiL  R  R.  Co., 

D.  Smith,  671.  11  Wit.  214. 

'  Wolfe  V.  Stone,  20  Bl.  174.  •  Falconer  v.  Frazier,  16  Miss.  236. 

*  Smith  V.  Shaffer,  46  Md.   674;        •  CapeUe  v.  Baker,  3  Houat  (Del) 

Flummer  v.  Eckenrode,  60  Md.  226.  344. 
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foreclosure  suit  on  the  lien,  a  judgment  by  default  cannot  be 
entered  against  only  one  defendant,  the  judgment  must  be 
against  all,  or  none  of  them.^  Although,  when  a  coart  in 
administering  these  laws  acts  as  a  court  of  equity,  it  can 
adapt  the  judgment  or  decree  to  the  special  circumstances 
of  the  case.^  Hence,  in  these  proceedings,  where  there  are 
several  defendants  with  diverse  interests,  a  claimant,  on 
showing  a  proper  case,  may  have  judgment  against  one  or 
more  of  them,  notwithstanding  he  has  declared  as  upon  a 
joint  contract.^ 

§  453.  Partnanhip  Prcyperty.  — The  judgment  Or  decree, 
when  partnership  propei^ty  becomes  subject  to  the  mechanics' 
lien,  is  governed  by  the  ordinary  rules  applicable  to  partner- 
ships and  the  distribution  of  their  assets.  Their  creditors 
have  a  right  to  look  to  all  the  partnership  property  for  the 
payment  of  debts ;  and  although  the  legal  title  to  the  land 
may  be  in  one  partner,  still,  if  he  hold  it  in  trust  for  the  part- 
nership, it  is  subject  to  all  the  equities  existing  in  favor  of 
the  creditors  of  the  firm.^  These  creditors  have  their  rights 
enforced  through  the  equities  of  the  partners  themselves. 
Some  of  the  cases  hold  that  the  equity  of  the  partners  cannot 
be  set  up  or  enforced  by  or  on  behalf  of  the  joint  creditors 
against  the  separate  creditors,  unless  the  latter  are  shown  to 
have  had  notice  of  its  existence  at  or  before  the  time  when 
the  debts  came  into  existenpe;  but  this  would  seem  question- 
able,  being  contrary  to  the  general  rule  that  creditors  are 
subject  to  all  the  equities  of  their  debtors,  and  can  take  no 
right  which  the  latter  could  not  have  enforced  for  their  own 
benefit.^  Purchasers  stand  upon  their  own  equity  when 
bond  fide.  Notice,  however,  subjects  them  to  all  the  equities 
of  partnership  creditors.  Thus,  where  three  partners  erected 
a  mill  on  land,  the  legal  title  to  which  was  vested  in  one  of 
them,  who  conveyed  it  to  a  purchaser  with  notice  of  a  me- 
chanics* lien,  and  in  an  action  instituted  to  foreclose  the  lien 


1  Lowe  o.  Tnrner,  1  Idaho,  120.  *  Redman   v.  Williamson,  2  Iowa, 

*  Doughty    V.   Devlin,    1   £.   D.    48S. 
Smith,  626.  «  Fowler  v.  Bailley,  14  Wit.  12& 

ft  1  Lead.  Caa.  in  £q.  241. 
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after  the  sale,  the  process  was  served  on  only  the  two  part- 
ners and  purchaser,  but  not  on  the  member  who  had  held  the 
legal  title,  judgment  was  given  against  all  the  partners,  to 
be  enforced  against  the  partnership  property  to  which  the 
lien  attached,  and  the  sale  passed  the  title  to  the  property, 
under  a  law  which  allowed  such  proceeding.^ 

§  454.  Praotioe  In  Regard  thereto. —  The  entering  of  defaults, 
and  the  afiBrmance  or  reversal  of  judgments,  and  practice 
relating  thereto,  under  the  lien  laws,  are  generally  assimi- 
lated to  the  practice  in  other  cases.  For  example,  if  a  statute 
provide  that  "  no  judgment  shall  be  reversed  or  affected  by 
reason  of  any  errors  in  the  proceedings  which  do  not  affect 
the  substantial  rights  of  the  adverse  party,"  it  is  applicable 
as  well  to  lien  cases  as  others,  and  a  judgment  of  lien  will 
not  be  reversed  for  defect  of  form,  but  properly  modified.^ 
As,  where  a  lien  is  given  against  the  separate  estate  of  a  mar- 
ried woman,  and  the  plea  put  in  issue  the  right  of  the  hus- 
band to  make  the  contract  under  which  the  work  was  done 
and  the  jury  found  a  general  verdict  for  the  plaintiff,  the 
court  should  enter  a  judgment  declaring  a  lien  and  providing 
for  its  enforcement.  The  failure  to  enter  such  a  judgment 
is  an  error  which  can  be  corrected  by  amendment  nunc  pro 
tunc^  when  such  errors  are  ordinaiily  allowed  to  be  corrected.^ 
So,  where  a  general  judgment  on  scire  facias  was  entered 
against  both  an  owner  and  the  contractor,  the  judgment  * 
being  void  as  to  the  former  was  no  reason  for  its  reversal  as 
to  the  contractor.^  But  if  there  are  several  counts,  some  good 
and  others  bad,  and  there  be  a  general  verdict  upon  all  the 
counts  in  favor  of  the  plaintiff,  no  judgment  can  be  properly 
rendered,  unless  it  can  be  shown  that  the  testimony  related 
to  the  good  counts  only.  And  the  like  consequence  follows 
when  there  is  a  default  for  want  of  a  plea  and  an  assessment 
of  damages  upon  all  the  counts.^  As  where  a  declaration 
claimed  a  lien  in  one  count,  the  others  being  the  work  and 

1  Fowler  v.  Ballley,  14  Wis.  125.  866;  Weathersbj  v,  Sinclair,  48  Mias. 

s  Schmidt  v.  GiUon,  14  Wis.  614.  189. 

*  Ex  parte  Schmidt,  62  Ala.  262.  •  Dewey  v.  Fifield,  2  Wis.  78. 

«  SulliTan  v.  Johns,  6  Wbart  (Fenn ) 
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money  counts,  and  the  damages  and  judgment  were  upon 
the  whole  declaration  generally,  a  judgment  for  a  lien  was 
bad,  as  the  verdict  might  have  been  only  on  the  common 
counts,  which  would  not  support  such  a  judgment.^  A  judg- 
ment for  want  of  an  affidavit  of  defence  ought  not  to  be  given 
in  a  scire  facias  on  a  mechanics'  claim  when  the  contractor 
is  dead,  and  his  administrator  is  sued.'  So,  where  a  judg- 
ment has  been  entered  for  want  of  a  sufficient  affidavit  of 
defence,  the  court  will  not  open  it  at  the  instance  of  a  surety 
to  remove  the  lieu  by  filing  a  bond.^  Where,  in  a  foreclosure 
of  a  lien  for  $100,  a  decree  directing  that  unless  the  judgment 
is  paid  within  ten  days  an  order  of  sale  may  issue,  grants  a 
reasonable  time.^ 

§  455.  ConoliiflivenaM  of.  —  A  judgment  or  decree  of  a  court 
of  competent  jurisdiction  is  conclusive  wherever  the  same 
matter  is  again  brought  in  controversy  between  the  same  par- 
ties or  privies.'  The  mechanics'  lien  law  is  no  exception  to 
this  eminently  reasonable  and  just  rule.®  Thus,  an  adjudica- 
tion of  priorities  between  lien  claimants  and  encumbrancers 
in  a  proceeding  to  establish  the  lien  will  be  conclusive  and 
res  adjudicata?  But  this  principle  does  not  apply  to  points 
which  come  only  collaterally  under  consideration,  or  are  only 
incidentally  considered,  or  can  only  be  argumentatively  in- 
ferred from  the  judgment  or  decree.®  As  where  proceedings 
were  instituted  against  an  owner  to  enforce  a  lien,  and  judg- 
ment by  default  was  entered  without  giving  the  owner  credit 
for  certain  payments  which  had  been  made.  The  owner 
might,  notwithstanding,  sue  the  mechanic  to  recover  back 
the  payments,  as  their  payment  was  not  adjudicated  in  the 
lien  suit.^  But  where  the  very  foundation  of  the  lien  has 
been  once  litigated  —  namely,  the  question  of  indebtedness  — 
in  a  personal  action  by  a  material-man  or  mechanic,  and  judg- 
ment has  been  given  for  the  owner,  it  is  a  bar  to  proceedings 

1  Da  Bay  v.  Uline,  6  Wis.  68S.  •  McCoy  v.  Quick,  80  Wis.  621. 

s  Richards  v.  Reed,  1  Phila.  220.  ^  Greenup  p.  Crooks,  60  Ind.  40. 

*  Swartz  V.  Eirkpatrick,  8  PhUa.  47.         >  Bank  of  U.  S.  o.  BeTeriy,  1  How. 

«  Morgan  v.  Chappie,  10  Kan.  216.  (U.  S.)  184. 

e  Hopkins  v.  Lee,  6  Wheat.  (U.S.)        •  Scnith  v.  Weeks,  26  Barb.  (N.  T.) 

100.  468. 
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to  enforce  the  lien  arising  therefrom  against  the  same  person.^ 
Another  essential  element  in  the  above  rule  is,  there  should 
be  a  judgment  on  the  matter  in  controversy.  In  ordinary 
actions  to  recover  demands  from  a  defendant,  a  judgment  of 
nonsuit,  or  dismissal  of  the  complaint,  would  not  prevent  a 
second  action  for  the  same  cause ;  and  this  rule  is  applied  to 
this  proceeding,  unless  there  is  something  in  the  act  which 
would  render  a  different  rule  necessary.  A  statute  may  by 
its  terms  only  contemplate  one  proceeding  to  enforce  the  lien, 
as  where  it  is  enacted  ^^  that  the  action,  after  issue,  is  to  be 
tried  and  judgment  enforced  in  the  same  manner  as  upon  is- 
sues joined  and  judgments  rendered  in  other  actions  in  the 
same  court,  and  a  transcript  of  every  judgment  shall  be  fur- 
nished to  the  successful  party,  who  may  file  the  same  with 
the  clerk;  and  when  the  judgment  is  against  the  claimant 
the  clerk  shall  enter  *  discharged '  gainst  the  claim  upon  the 
docket."  This  provision  is  so  comprehensive  as  to  apply  to 
every  judgment ;  and  a  judgment  of  nonsuit,  or  dismissal  of 
the  plaintiff's  complaint,  comes  within  its  meaning,  and  is  for 
its  purposes  a  final  judgment,  authorizing  a  discharge  of  the 
lien  by  the  clerk.* 

§  456.  Against  whom. — This  conclusiveness  of  judgment 
only  operates  against  parties  and  their  privies ;  ^  those  not 
made  parties  may  impeach  the  record.*  Thus,  if  the  owner 
6{  the  land,  at  the  time  the  machinery  is  placed  upon  it,  is 
not  a  party  to  the  proceeding  for  the  enforcement  of  the  lien, 
the  judgment  against  and  sale  of  the  lands  will  not  affect  his 
title.^  In  another  case,  a  mechanic  bound  himself  with  a 
surety  to  protect  the  owner  against  all  liens  of  sub-contrac- 
tors. Notwithstanding  the  agreement,  sub-contractors  filed 
liens  against  the  house,  and  process  for  their  foreclosure  was 
served  on  the  owner,  but  not  on  the  mechanic.  The  owner 
allowed  judgments  by  default  to  be  entered  against  him, 
which  he  paid.  The  owner  then  instituted  suit  against  the 
surety  on  the  agreement  of  indemnity,  and  it  was  held  that 

1  Whelan  r.  Hill,  2  Whart.  (Penn.)  >  McCoy  v.  Quick,  80  Wit.  521. 

118.  4  Schaeffer  r.  I^ohman,  34  Mo.  68. 

>  SalliTan   v.  Brewster,  1    E.   D.  >  White  v,  ChafBin,  32  Ark.  60. 
Smith,  681. 
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while  the  judgments  by  default  were  admissible  in  evidence 
to  show  their  amount  and  payment,  yet  they  were  not  con- 
clusive of  the  indebtedness  of  the  sub-contractors.  The  judg- 
ments by  default  placed  the  owner  in  no  different  situation 
than  if  he  had  satisfied  himself  of  the  justice  of  the  claims, 
and  then  paid  them.  If,  however,  the  mechanic  had  been  a 
party  .to  the  suit  of  the  sub-contractors,  the  judgment  would 
have  been  conclusive  upon  both  mechanic  and  his  surety.^ 
The  court  having  jurisdiction  of  the  subject-matter,  the  pur- 
chasers under  a  sale  to  enforce  a  mechanics'  lien  cannot  be 
affected  by  the  error  of  the  court  in  failing  to  provide  in  its 
decree  for  the  payment  of  a  prior  mortgage,  the  mortgagee 
having  been  made  a  party .^  The  privies  above  referred  to 
are  parties  standing  in  the  same  relation  of  contract  or  estate 
as  would  be  bound  in  other  judgments.  For  example,  a  ver- 
dict and  judgment  were  held  conclusive  as  to  a  grantor  who 
has  sold  his  house  with  special  warranty,  and  against  whom, 
as  the  owner,  a  claim  was  afterwards  entered  for  a  lien.^  So 
an  administrator  of  a  deceased  mortgagee,  whose  duty  it  was 
to  assert  the  rights  of  the  decedent,  was  estopped  from  set- 
ting up  any  right  under  a  mortgage,  inconsistent  with  the 
decree,  when  he  was  made  a  party  to  a  proceeding  to  fore- 
close a  mechanics'  lien.*  Upon  distribution  between  lien- 
claimants  of  the  fund  derived  from  sale  of  the  premises,  their 
judgments  are  conclusive  of  the  amount  due  and  the  exis- 
tence of  the  lien.* 

§  457.  Impeaohment  of,  collateraUy.  —  A  judgment,  though 
voidable  for  error,  cannot  be  impeached  collaterally;  it  is 
valid  and  binding  until  reversed  by  writ  of  error  or  on  ap- 
peal.® This  principle  applies  with  full  force  to  judgments  on 
mechanics'  liens.  They  cannot  be  impeached  even  by  the 
lien  creditors  of  the  defendant.^  In  a  collateral  proceeding, 
the  judgment  on  the  lien  claim  is  conclusive  as  to  the  extent 
of  the  curtilage.® 

1  Picot  p.  Signfago,  27  Mo.  126.  »  Hall  v.  Spaulding.  40  N.  J.  L.  166. 

«  Topping  V,  Brown,  68  III.  848.  •  Huflf  v.    Hutchinson,    14    How. 

«  Hopkins    v.   Conrad,    2    Rawle  (U.  S.)  586. 
(Penn.)>  316.  ^  Lauman's  Appeal,  8  Penn.  473, 

«  Shields  v.  Keys,  24  Iowa,  29a  •  Gerard  v.  Birch,  28  N.  J.  Eq.  817. 
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§  457  a.  Presumptioiui  in  Favor  of.  —  A  judgment  in  a  me- 
chanics' lien  suit  raises  the  presumption,  which  cannot  be 
collaterally  refuted,  that  the  suit  was  commenced  within  the 
statutory  period;  and  that  the  lien  was  filed  in  time,  and 
such  judgment  can  be  attacked  in  a  collateral  proceeding 
only  by  showing  a  want  of  jurisdiction  in  the  court  where 
the  judgment  was  rendered.^  So,  a  decree  in  a  mechanics' 
lien  case  is  presumed  to  be  correct,  and  the  party  complain- 
ing must  preserve  the  evidence  to  show  its  error.' 

1  Allen  o.  8alet,  56  Mo.  28.  >  Lewis  v.  Rose,  82  ni.  674 ;  Jen- 

nings V,  Hinkie,  81  lU.  188. 
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CHAPTER  XLII. 


EXECUTIONS  AND  SALES. 


§  458.  Special  Bxeontion.  —  The  execution  to  be  issued  for 
the  enforcement  of  the  lien  is  generally  provided  for  by  ex- 
press enactment.  An  implied  authority  to  adapt  the  execu- 
tion to  the  foreclosure  of  the  lien  has  been  presumed  from  a 
statute,  that  ^^  execution  may  issue  and  be  levied  upon  the 
premises  subject  to  such  lien,  and  sale  thereof  be  made  in  the 
manner  prescribed  by  law."^  The  common-law  writ  oi  fieri 
faciaB  has  been  extensively  adopted.  Some  States  have  sub- 
stituted the  writ  of  levari  facias^  as  more  expeditious  and  less 
expensive.^  Unless  otherwise  provided,  the  execution  is 
always  special  against  the  particular  property  encumbered 
with  the  lien.  Although,  where  a  law  existed  that  *'the 
court  shall  give  judgment  according  to  the  justice  of  the  case, 
and  that  the  clerk  of  the  court,  when  judgment  has  been  had 
under  its  provisions,  on  application,  shall  issue  a  special  exe- 
cution against  the  particular  property,"  it  was  held  that,  as 
the  law  was  passed  for  the  benefit  of  mechanics,  they  might 
abandon  it  at  their  pleasure,  either  before  or  after  judgment, 
and  issue  a  general  execution.  If  they  elected  not  to  issue 
the  special  execution  under  the  statute,  it  would  amount  to 
an  abandonment  of  the  special  lien,  and  they  would  then 
occupy  the  same  position  with  other  judgment  creditors.*  If 
the  court,  however,  has  jurisdiction  not  only  to  enforce  the 
lien,  but  is  required  to  enter  a  general  judgment  against  the 
owner  for  the  amount  of  the  indebtedness,  a  general  execu- 

1  Bailey  i*.  Hull,  11  Wis.  289.  »  Richardson  v.  Warwick,  7  How. 

3  Penn.  Statutes,  act  of  1886 ;  Pent-  (Miss.)  131;    Kirk  v,  Taliaferro,   16 

land  V.  Kelly,  6  WatU  &  8.  (Penn.)  Miss.  754. 
483. 
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tion  would  not  operate  as  a  waiver  of  the  lien,  and  might 
be  levied  upon  other,  as  well  as  the  particular,  property. 
Where  the  law  only  authorizes  an  execution  to  issue  in  favor 
of  sub-contractors  for  any  balance  that  remains,  after  seUiug 
the  property  on  which  the  lien  exists,  and  ordered  to  be  sold, 
it  is  error  to  award  an  execution  in  the  first  instance  against 
the  owner  and  contractor,  as  the  right  is  purely  of  statutory 
origin,  and  must  be  controlled  by  enactment.^  The  sale  of 
property  covered  by  a  mechanics'  Hen  executed  by  the 
owners  and  lessors  of  property,  and  foreclosed,  should  not  be 
enjoined  at  the  instance  of  a  creditor  of  the  lessee  of  the  prop« 
erty  who  holds  a  younger  mechanics'  lien  on  the  interest  of 
the  lessee  for  the  completion  of  work  which  the  lessee  had 
bargained  with  the  lessors  to  have  completed,  especially 
where  the  holder  of  the  junior  lien  had  notice  of  the  older 
lien.  If  there  were  doubts  as  to  the  priority  of  the  liens,  the 
property  should  be  sold  and  the  contest  be  made  over  the  pro^ 
ceeds  of  sale ;  and  the  mere  allegation  that  from  the  condition 
of  the  times  the  property  would  not  bring  its  full  value  is  no 
equitable  ground  for  injunction.  If  both  liens  Were  on  the 
whole  property  under  contract  with  the  owners,  the  older 
would  be  the  better  lien,  and,  unless  attacked  as  invalid  for 
some  legal  or  equitable  reason,  the  sale  under  the  older  lien 
should  not  be  enjoined  at  the  instance  of  the  junior  creditor.^ 
§  459.  Property  of  Munioipal  Corporations  Xbmnpt.  —  The 
right  to  issue  execution  under  mechanics'  lien  laws  has,  in 
the  absence  of  express  provisions,  been  denied  when  the  build- 
ing has  been  erected  for  municipal  corporations,  and  is  de- 
voted to  public  purposes.  The  reasoning  of  the  court  is,  that 
these  municipal  or  public  corporations  signify  a  community, 
and  are  clothed  with  very  extensive  civil  authority  and 
political  power.  All  municipal  corporations  are  both  public 
and  political  bodies.  They  aro  the  embodiment  of  so  much 
political  power  as  may  be  adjudged  necessary  by  the  legis- 
lature granting  the  charter,  for  the  proper  government  of  the 
people  within  the  limits  of  the  city  or  town  incorporated,  and 

1  Baptist  Church  o.  Andrews,  87  Bi.        '  Winn  v.  Hendenon,  68  G*.  865. 
172 ;  Qoold  9.  Garrison,  48  m.  268. 
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for  the  due  and  efficient  administration  of  their  local  affairs. 
For  these  purposes  the  authorities  can  raise  revenue  by  tax- 
ation, exercise  certain  judicial  powers,  and  generally  act  with- 
in their  limited  spheres,  as  any  other  political  body,  restrained 
only  by  the  charter  creating  them.  This  power  of  taxation 
is  plenary,  and  furnishes  ordinarily  the  only  means  such  cor- 
porations possess  by  which  to  pay  their  debts.  They  cannot 
be  said  to  possess  property  liable  to  execution  in  the  sense  an 
individual  owns  property  so  subject,  for  they  have  the  control 
of  corporate  property  only  for  corporate  purposes,  and  to  be 
used  and  disposed  of  to  promote  such  purposes,  and  such 
only.  Levying  on  and  selling  such  property,  and  removing 
it,  would  work  the  most  serious  injury  in  any  city.  Many 
cities  have  costly  water-works,  indispensable  to  the  '  lives 
and  health  of  the  citizens.  These  works  are  as  much  the 
property  of  the  city  as  any  other  it  may  control,  and,  if  such 
was  the  law,  liable  to  be  seized  and  sold  on  execution,  to  the 
great-  discomfort  and  probable  ruin  of  the  inhabitants.  Fire- 
engines  are  also  indispensable ;  they,  too,  could  be  seized  and 
sold,  and  a  great  city  exposed  to  the  ravages  of  fire,  —  and 
all  this  to  enable  one  or  more  creditor  of  the  city  to  obtain 
the  fruits  of  judgments  against  the  city,  which,  by  another 
process,  not  producing  any  of  these  destructive  inconveni- 
ences, they  could  fully  obtain.  The  money  raised  by  tax- 
ation could  also  be  levied  upon,  and  the  whole  business  of 
the  city  broken  up  and  deranged.  Its  officers  and  office 
furniture,  its  jails,  hospitals,  and  other  public  buildings, 
taken  from  the  corporate  authorities  and  sold  to  strangers, 
who  would  have  a  right  to  the  exclusive  possession  of  them. 
Therefore,  in  the  absence  of  an  express  statute  authorizing  a 
proceeding  fraught  with  such  consequences,  its  property  is 
not  subject  to  the  ordinary  fieri  faciaB}  And,  in  order  to 
warrant  the  conclusion  that  such  property  is  made  liable  to 
the  mechanics'  lien,  something  more  must  appear  in  the  law 
than  the  ordinary  provision  that  a  claim  for  building  is  to  be 
^'  a  lien  against  the  particular  property,  enforceable  as  judg- 

1  Chicago  V,  Hasley,  25  HI.  595. 
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ments  rendered  in  other  civil  actions,"  ^  or  that  the  corporation 
can  sue  and  be  sued/-^  These  positions  are  the  more  strongly 
fortified,  and  there  can  be  no  doubt  of  the  exemption  of  such 
buildings  from  the  mechanics'  lien  laws,  when  no  execution 
can  go  against  any  property  of  such  corporations  in  conse- 
quence of  special  statute,  which  provides  for  the  payment  of 
their  debts  by  order  of  court  and  attachment  of  public  com- 
missioners of  the  county.^ 

§  460.  Mandamus.  —  If  no  property  can  be  found  other 
than  that  devoted  to  public  use,  and  the  corporation  has 
power  to  levy  a  tax  to  pay  its  debts,  the  remedy,  in  the 
absence  of  special  provision  by  statute,  is  by  mandamus  to 
compel  the  payment  of  the  judgment  out  of  any  money  or 
fund  under  the  corporate  control,  or  to  compel  the  raising  of 
it  by  tax.  For  where  a  power  of  taxation  is  given  to  a 
municipal  corporation  to  pay  its  debts,  it  is  in  the  nature  of 
a  trust  for  the  benefit  of  creditors,  and  a  mandamus  will  issue 
when  there  is  no  other  means  for  paying  the  debt."*  A  bill  in 
equity  will  not  lie  for  this  purpose.*  Sequestration  of  the 
earnings  of  a  corporation,  after  the  payment  of  current  ex- 
penses, is  sometimes  resorted  to,  in  cases  of  quasi-pxihlic  cor- 
porations, such  as  railroad,  canal,  and  bridge  corporations, 
allowing  them  to  progress  with  their  undertakings  to  accom- 
modate the  public.  A  receiver  op  other  officer  may  then  be 
appointed  to  take  charge  of  their  funds  until  the  payment  of 
the  indebtedness.*  A  State  which  has  once  authorized  a 
municipal  corporation  to  contract  and  to  exercise  the  power 
of  local  taxation  to  the  extent  necessary  to  meet  its  engage- 
ments cannot  withdmw  the  power  thus  given  until  the  con- 
tract is  satisfied,  and  a  law  repealing  the  power  of  taxation  is 
a  nullity.     Mandamus^  notwithstanding,  should  issue  to  com- 


1  Brinckerlioff  v.  Board  of  Educa-  tinn.  37  How.  Pr.  (N.  Y.)  520  ;  24  How. 

tion,  37  How.  Pr.  (N.  Y.)  520.  (U.  S.)  876;  City  of  Galena  v.  Amy,  6 

s  Board  of    Education  v.    Greene-  Wall.  (U.  S.)  705 ;  Board  of  Education 

baum,  30  HI.  610.  v.  Greenebaum,  39  III.  610. 

•  Wilson  V.  Commlesioners.  7  Watts  *  Walkley  v.  City  of  Muscatine,  6 

&  S.  197  ;  Foster  v.  Fowler,  60  Penn.  Wall.  (U.  S.)  481. 

27.  •  Foster  w.  Fowler,  60  Penn.  27. 

^  Brinckerhoff  v.  Board  of  Edaca- 
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pel  the  exercise  of  this  power  and  the  appropriation  of  the 
money  thus  raised  to  the  liquidation  of  its  debts.^ 

§  461.  Prtrate  CknporatioM.  —  The  consideratious  which 
lead  to  the  exemption  of  property  of  municipal  corporations 
from  execution  do  not  apply  to  private  corporations.  Cred- 
itors against  the  latter  have  only  a  remedy  against  them  by 
judgment  and  execution,  as  iu  case  of  individuals.^  For  the 
same  reasons  the  property  of  public  municipal  corporations 
not  devoted  to  public  use  may  be  taken  on  execution,  and 
sold  to  satisfy  the  judgment.' 

§  462.  iK>oaiioii  of  Property.  —  In  many  of  the  States  an 
amount  of  land,  as  an  acre  or  more,  particularly  when  out- 
side the  city  or  town  limits,  is  subjected  with  the  building  to 
the  lien  of  the  mechanic.  In  these  eases  it  is  necessary,  be- 
fore issuing  execution,  to  locate  accurately  by  metes  and 
bounds  the  property  to  be  levied  upon  and  sold.  This  can- 
not be  done  in  the  notice  or  claim  of  liea  It  would  be 
neither  safe  nor  expedient,  as  has  been  shown,^  to  allow 
either  the  claimant  or  owner  to  locate  the  acre  or  other 
quantity.  Some  statutes  have  authorized  the  appointment  of 
commissioners  for  this  purpose.  When  this  authority  is  not 
expressly  given,  it  will  be  presumed,  nevertheless,  to  reside 
in  the  court  for  the  purpose  of  enforcing  the  remedy  provided. 
Where  an  issue  has  been  directed  to  ascertain  the  amount  of 
land  subject  to  the  lien,  it  is  the  province  of  the  jury  to  ascer- 
tain and  determine  by  their  verdict  what  part  of  the  ground 
is  "  necessary  for  the  convenient  use  of  the  building  "  for  the 
purposes  for  which  it  was  intended.^  The  execution  of  a 
prior  judgment  creditor  will  be  stayed,  on  the  petition  of  a 
subsequent  mechanics*  lien  creditor,  until  the  curtilage  ap- 
purtenant to  the  building  has  been  set  oflf.^  Where  there 
were  several  houses  built  on  several  lots,  and  various  claims 
on  each,  one  lot  with  house  should  not  be  sold  for  what  was 

1  Van  Hoffman  r.  City  of  Qaincy,  •  Brinckerhoff  v.  Board  of  Ednca- 
4  Wall.  (U.  S.)  686.  tion,  87  How.  Pr.  (N.  Y.)  620. 

8  Board  of  Education   v,   Greene-         *  Chapter  XVn. 
baum,  89  HI  610 ;  Foster  v.  Fowler,  60         »  Keppel  v.  Jackson,  8  Watts  &  S. 
Penn.  27.  820. 

•  Flickinger  v.  Huber,  81  Penn.  844. 
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due  on  another  where  the  lien  is  given  by  statute  on  each  lot 
respectively.^ 

§  46S.  Btity  of  Officer  making  Sale*.  —  The  ofiScer  making 
sales  under  an  execution  or  decree  should  conform  Btrictly  to 
it  as  to  time,  terms  of  sale,  mode  of  adverti8ing,  and  interest 
of  the  party  to  be  sold.^  As  where  the  law  directs  the  sale, 
not  of  the  land  and  premises  upon  which  the  lien  exists,  but 
of  the  owner's  interest  therein,  to  the  extent  of  his  right  at 
the  time  the  notice  of  lien  was  filed,  and  the  sheriff,  although 
the  direction  in  the  judgment  was  correct^  sold  the  property 
itself,  a  resale  was  ordered  by  the  court,  to  the  end  that  only 
the  owner's  interest  might  be  sold.  It  is  not,  under  the  above 
law,  necessary  to  sell  in  express  terms  subject  to  mortgages  or 
other  encumbrances,  because,  if  the  sale  be  properly  made  of 
only  the  defendant's  interest,  such  sale  will,  as  matter  of  law, 
be  subject  to  the  rights  and  interests  of  any  other  person  in 
the  premises.^  Where,  however,  the  interest  of  the  party  to  be 
sold  is  not  limited  by  statute,  and  the  enforcement  of  the  lien 
is  a  chancery  proceeding,  the  court  may,  if  it  see  proper, 
direct  the  sale  of  the  estate  of  all  parties  having  an  interest 
in  the  premises  who  are  parties  to  the  suit.  But  it  is  under 
no  obligation  to  do  so ;  and  the  better  practice  is  not  to  do  so, 
if  the  objects  of  the  statute  can  be  attained  by  decreeing  a 
sale  of  the  interest  of  those  parties  only  against  whose  interest 
the  lien  equitably  attaches.*  Notwithstanding  the  foregoing 
rule,  there  must  be  some  substantial  nonconformity  to  avoid 
the  sale.  For  example,  although  '^  chancery  rules  are  to  be 
adopted  as  far  as  applicable,"  still  a  sale  made  by  a  sheriff 
under  a  special  execution  is  not  irregular,  the  same  result  fol- 
lowing as  if  a  master  or  commissioner  had  been  ordered  to 
make  it.  The  return  of  the  sheriff  would  be  simply  a  report 
of  the  sale,  which,  if  not  made  in  pursuance  of  law,  might 
be  set  aside  by  the  court,  and  another  sale  ordered.^  So 
where,  after  judgment  upon  the  lien,  which  directed,  in 

1  Bayard  r.  McGraw,  1  Bradw.  (Bl.)         *  Bmith  v,  Corey,  8  E.  D.  Smith, 
184.  642. 

s  Oonld  i;.  Garrison,  48  HI.  268.  «  Kidder  v.  Aboltz,  36  III.  478. 

s  Kelly  V.  Chapman,  13  lU.  630. 
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general  terms,  the  sale  of  the  property  to  satisfy  it,  the  plain- 
tiff, at  the  request  of  the  attorney  of  defendant,  released  from 
the  lien  a  portion  of  the  ground  not  covered  hy  the  building 
oi'  necessary  to  its  use,  and  caused  the  remainder  to  be  sold  by 
the  sheriff,  the  sale  was  not  irregular  for  want  of  conformity 
to  the  judgment.^  A  sale  will  be  presumed  to  be  for  cash, 
unless  the  giving  of  a  credit  is  proven.^  And  where  the  law 
is  silent  as  to  the  manner  officers  shall  execute,  the  sales 
should  be  made  in  a  situation  convenient. to  the  records; 
otherwise,  purchasers  might  be  misled  or  the  property  sacri- 
ficed by  reason  of  the  uncertainty  of  their  existence.^  So  a 
sheriff,  as  an  officer  of  the  court  is  bound  to  obey  its  judg- 
ments and  decrees ;  and  it  is  not  within  his  province  to  say 
that  any  direction  contained  therein  is  erroneous,  or  to  refuse 
obedience.  As  where  the  sheriff  refused  to  deliver  a  deed  to 
a  purchaser  at  a  sale  directed  by  a  judgment  under  the  me- 
chanics' lien  law,  although  the  delivery  of  the  deed  was 
required,  in  the  judgment.  If  the  judgment  was  erroneous, 
it  could  only  be  corrected  on  appeal,  and  until  then  it  was 
his  duty  to  obey  its  provisions.*  A  certificate  of  sale  by  the 
sheriff  would  not  be  a  compliance.^  A  sale  by  a  sheriff  on 
execution  to  the  claimant  himself  is  good  and  his  deed  will 
pass  title.^  Where  the  liens  attach  at  different  times,  and  the 
ownei-s'  interest  may  have  varied  and  incumbrances  may  have 
intervened,  there  must  be  as  many  separate  sales  as  liens 
established. 7 

§  464.  RedemptioiL  —  Statutes  of  redemption,  when  applica- 
ble alone  to  personal  actions,  have  been  generally  held  not  to 
include  mechanics' liens,  if  the  latter  be  in  the  nature  of  pro- 
ceedings in  rem;  as  the  sale  of  property  against  which  a 
specific  lien  is  adjudged  is  more  analogous  to  a  sale  on  fore- 
closures than  to  an  ordinary  sale  on  an  execution  issued  against 
the  property   generally.^    The  mere  fact  that  the  lien  law 

1  Carney  v.  T^  Crosse  &  Mil.  R.  R.         *  Randolph  v.  Leary,  Id.  687. 
Co  ,  15  Wis.  503.  «  Viti  tf.  Dixon.  12  Mo.  479. 

2  Pollocki;.Elile,2E.  D.Smith.  541.  •  Morgan    v.    Stevens,  6  Abb.  N. 
s  Ashburn  v.  Avres,  28  Mo.  77.            Cas.  865. 

«  Smith  v.  Corey,  3  £.  D.  Smith,         >  Bailey  v.  Hull,  11  Wis.  289. 
642. 
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directs  an  execution  to  issue  to  enforce  the  judgment  does 
not  bring  them  within  the  purview  of  such  laws.^  So,  under 
a  statute  which  provides  that  redemptions  shall  only  apply  to 
sales  **  on  execution  or  other  final  process,"  land  sold  under 
a  proceeding  to  enforce  a  mechanics'  lien,  in  which  neither  an 
execution  or  other  final  process  is  issued,  there  is  no  redemp- 
tion.^ But  where  general  provision  is  made  for  redemption 
of  all  property  sold  on  execution,  and  the  lien  is  enforced  by 
execution,  it  includes  sales  made  in  the  enforcement  of  me- 
chanics' liens.^  If,  however,  it  be  the  policy  of  a  State  to 
allow  redemption  of  sales  on  execution,  and  the  mechanics' 
lien  is  enforceable  in  equity,  and  parties  have  not  the  right  to 
redeem,  the  decree  should  give  a  reasonable  time  within  which 
the  money  is  to  be  paid,  and  in  default  of  payment  within  the 
time,  a  sale  of  the  premises.  When  the  amount  is  large,  the 
time  should  be  longer  than  when  it  is  small,  and  should  be 
limited  ordinarily  to  the  time  in  which  a  sheriff  has  to  make 
the  money  on  execution.^  It  has  been  held  to  be  error  to 
decree  the  sale  of  real  estate  under  the  lien  at  an  earlier  period 
than  ninety  days  from  the  date  of  the  decree ;  and  when  the^ 
amount  is  large,  and  the  estate  valuable  beyond  the  encum- 
brance, six  months  should  be  given  for  payment  before  a  sale 
is  ordered.^  Thirty  days  would  be  too  limited.®  So  is  a 
shorter  period  than  the  lifetime  of  an  execution.'^  A  court 
of  law,  also,  having  control  of  its  executions,  will  sometimes, 
when  the  justice  of  the  case  requires,  stay  execution.  Thus 
a  contract  on  which  a  mechanics'  lien  was  filed  stipulated  that 
'^  the  balance  was  to  be  paid  after  all  the  men  that  worked  on 
the  building  should  have  been  paid."  On  the  trial  the  owner 
offered  in  evidence  a  party  who  had  worked  on  the  building, 
and  who  testified  that  there  was  still  due  him  a  small  amount, 
for  which  he  had  instituted  suit,  but  no  plea  had  been  filed 

I  Randolph  o.  Leary,  4  Abb.  Pr.  <  lank  r.  Arch.  Iron  Works,  24  HI. 

(N.  T.)  206.  661. 

s  Armsbj  v.  People,  20  HL  166.  *  Robinson  v.  Magarity,  28  Rl.  426. 

*  Btate  of  Iowa  v.  Eada,  16  Iowa,  *  Moore  v.  Bracken,  27  III.  28. 

114.  T  James  v.  Hambleton,  42  HI  808. 
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potting  in  issue  this  £act;  a  Terdiet  was  given  for  the  fall 

amounti  but  execution  was  refused  &r  the  amount  alleged  to 

be  due  to  the  witness  until  the  suit  brought  by  him  was 
1 

^  Shftpland  V,  Nuh,  2  Am.  L.  J.  670. 
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CHAPTER  XLin. 

APPEALS. 

§  465.  Oenena  Pxinoiplra  appUoabla  thereto.  —  There  is  notb- 
uig  in  the  mechanics'  lien  laws  that  distinguishes  appeals 
therein  from  those  taken  in  other  civil  actions.  The  prin- 
ciples relating  to  the  latter  have  been  usually  applied  to 
these  proceedings.  The  rule  that  none  but  parties  to  a  Judg- 
ment or  decree  have  the  right  to  appeal  has  been  enforced 
where  a  judgment  vrei&  obtained  under  a  lien  law,  without 
notice,  as  provided  by  the  statute ;  thus  a  mortgagee  of  prop- 
erty, who  had  po  notice^  actual  or  constructive,  has  no  right 
to  appeal  therefrom.^  But  where  a  statute  provides  for 
a  formal  suit,  a  publication  of  notice,  an  appearance  upon 
the  part  of  all  lien  claimants  other  than  those  commencing 
the  suit,  and  a  disposition  of  the  entire  matter  of  liens 
against  the  property  affected,  in  one  proceeding,  any  per- 
son prejudiced  by  any  error  in  the  proceedings  may  object 
thereto.^  So,  an  owner,  who  has  been  made  party  to  a  me^ 
chanics'  lien  case,  is  entitled  to  appeal  from  a  judgment  in 
favor  of  a  sub-contractor  subjecting  his  premises  to  the  lien.^ 
In  a  proceeding  for  this  lien,  it  is  the  duty  of  the  party  who 
complains  of  the  verdict  to  preserve  the  evidence  in  the  rec- 
ord, either  by  bill  of  exception,  certificate  of  the  judge,  or 
other  approved  manner.^  Where  thp  record  is  from  an  in- 
ferior tribunal' of  limited  jurisdiction,  as  a  marine  or  justice's 
eourt,  it  has  been  held  that  the  return  should  present  all  the 
testimony  adduced  in  the  court  below,  so  that  the  appellate 

1  M'Kim  V.  Mm0O»  8  Md.  Cb.  Dec.        >  HiUiker  v.  Frandsco.  66  Mo.  69a 
187.  «  Kel^r  V.  Chapman,  13 IM.  6». 

s  Elliott  V.  Iven,  7  Nov.  287. 
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conrt  may  see  whether  the  judgment,  and  the  reasons  as- 
signed therefor  by  the  justice,  are  supported  by  the  evidence.^ 
Another  general  principle  equally  applicable  to  this  proceed- 
ing is  that  no  error  will  be  presumed  in  a  doubtful  record ;  ^ 
and  a  court  on  appeal,  upon  contradictory  evidence,  will  not 
interfere  with  the  finding,^  or  a  referee's  report.*     For  the 
court  to  reverse  on  the  findings  of  facts,  the  decision  must  be 
clearly  against  the  weight  of  evidence.^    So  objections  which 
might  have  been  made  below  cannot  usually  be  assigned  for 
the  first  time  on  appeal.®     Again,  where  a  contractor,  in  the 
pleadings  and  at  the  trial,  confined  himself  to  the  defence 
that  the  sub-contractor  had  not  performed  his  agreement,  he 
was  confined  to  that  objection  on  appeal,  and  the  existence 
of  a  contract  between  the  contractor  and  the  owner  was  pre- 
sumed.^    In  a  proceeding  to  foreclose  a  lien,  a  finding  that  a 
certain  sum  is  due  to  the  contractor  is  a  finding  of  fact ;  and 
if  it  were  deemed  a  conclusion  of  law,  the  objection  that  the 
facts  were  not  found  and  stated  separately  is  not  available  on 
an  appeal.^     And  in  a  scire  facias  against  two,  with  an  award 
of  arbitrators  against  both,  where  one  entered  an  appeal  and 
pleaded  alone ;  on  the  trial,  the  jury  were  sworn  as  to  both, 
and  the  one  who  had  not  appealed  moved  the  court  to  dis- 
miss  the  jury  in  consequence  of  the  mistake,  which  was 
refused,  —  a  verdict  was  given  against  both  defendants,  and 
the  one  who  had  appealed  prosecuted  a  writ  of  error,  and 
it  was  held  that  he  could  not  assign,  as  error,  the  mistake  in 
swearing  the  jury.^     Where  the  powers  and  duties  of  the 
appellate  court  in  relation  to  liens  "  shall  be  the  same  as  are 
now  provided  by  law  in  relation  to  appeals  in  ordinary  chan- 
cery cases,  "  it  thereby  excludes  any  other  mode  of  review, 
and  the  finding  of  a  jury  is  therefore  not  considered  decisive 
and  controlling  as  at  common  law,  but  analogous  to  a  verdict 

»  McBride   v,  Crawford,  1   E.  D.  •  Busfleld    v.    Wheeler,   14   Allen 

Smith,  668.  (Mass.),  130. 

2  Haight  V.  Schuck,  6  Kan.  192.  ^  Dennistoun  v.  McAllister,  4  E.  D. 

«  Lutz  V.  Ey,  3  Abb.  Pr.  (N.  Y.)  475.  Smith,  729. 

*  Lutz  V.  Ejr,  8  E.  D.  Smith,  621.  8  Smith  v.  Coe,  29  N.  Y.  666. 

»  Gridley  v' Rowland,  1 E.  D.  Smith,  »  Hills  v.  EUiott,  16  Serg.  &  B.  66. 
670. 
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on  a  feigned  issue  in  a  chancery  cause.^    Setting  aside*  de- 
faults is  in  the  sound  discretion  of  the  court.^ 

§  466.  Efifeot  of.  —  The  effect  of  an  appeal  upon  the  lien  is 
generally  regulated  by  statute,  and  not  in  all  cases  identical. 
In  Iowa,  an  appeal  with  supersedeas  bond  only  suspends  ex- 
ecution ;  it  does  not  impair  or  destroy  the  binding  efficacy  of 
this  lien.^  So,  in  California,  the  perfecting  an  appeal  by  filing 
a  bond  does  not  release  the  lien  of  a  judgment :  it  merely 
stays  execution.^  When  an  appeal  by  express  statute  does 
not  stay  proceedings,  except  upon  special  order  of  the  judge 
of  the  court  below,  the  lien  will  be  discharged  when  such  is 
the  judgment,  notwithstanding  an  appeal,  unless  proceedings 
have  been  so  stayed.^  No  appeal  will  lie  unless  provided  for 
by  law.  And  where  an  appeal  is  given  in  certain  cases,  and 
no  other,  it  impliedly  negatives  the  idea  of  any  appeal  for 
other  matters.  Thus,  if  "  any  person  aggrieved  at  any  de- 
cree of  the  court  ascertaining  and  marshalling  claims  of  me- 
chanics may  appeal,"  a  decree  simply  establishing  a  lien  and 
appointing  a  master  to  mai*shal  liens  is  not  the  subject  of 
appeal ;  but  only  a  decree  establishing  the  master's  report, 
which  ascertains  and  marshals  the  liens,  may  be  appealed 
from.®  Issuing  an  execution  by  an  appellant  upon  a  judg- 
ment rendered  in  his  favor,  and  the  collection  of  the  amount 
thereof  after  the  bringing  of  an  appeal  thereon  by  him,  are 
inconsistent,  and  constitute  a  waiver  of  his  right  to  prosecute 
further  the  appeal.^ 

1  V^illard  v.  Magoon,  80  Mich.  273.  «  Van  Cleve  v.  Abbatt,  8  Abb.  Pr. 

2  Haight  V.  Scliuck,  0  Kan.  192.  n.  8.  144. 

8  Julien    Gas    Light   Company    v,         «  Sweet  r.  James,  2  R.  I.  270. 
Hurley,  11  Iowa,  620.  7  Knapp  v.  Brown,  11  Abb.  Pr.  k.  s. 

*  Low  V.  Adams,  6  Cal.  277.    See  118. 
also  Dewey  i^.  Latson,  6  Cal.  180. 
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CHAPTER  XLIV. 

COSTS. 

§  467.  Whan  allowed.  —  Costs,  when  not  regulated  by 
statute,  are  discretionary  with  the  court ;  ^  they  constitute  an 
integral  part  of  the  claim;  and  are  with  the  debt  a  specific 
lien  on  the  property,^  or,  when  sold,  against  its  proceeds*^ 
If  the  mechanic  establish  his  claim  for  any  sum  within  the 
jurisdiction  of  the  court,  he  will  ordinarily  be  entitled  to  his 
costs.*  The  owner  may  by  tender,  or  where  a  statute  author- 
izes the  payment  of  money  into  court,  protect  himself  thus 
from  liability.^  So,  where  an  owner  has  the  right  to  come  in 
and  offer  that  the  plaintiff  might  take  judgment  for  a  certain 
sum,  and  a  final  judgment  is  rendered  for  less  than  that  sum, 
the  owner  has  the  right  to  costs  accruing  after  the  offer,  and 
this  though  a  judgment  was  rendered  for  the  full  amount 
claimed,  but  was  reduced  by  a  superior  court  on  appeal.^  But 
notwithstanding  such  a  statute,  if  there  be  moneys  sufficient 
in  the  owner's  hands  due  to  the  contractor,  costs  will  be 
awarded  against  the  owner,  payable  out  of  the  fuuds.*^  Under 
a  statute  which  directed  that  the  proceeds  of  sale  ^'  shall  be 
applied  to  the  payment  of  the  costs  of  the  action,  and  of  the 
amount  found  to  be  due  to  the  claimant,'*  all  costs  before 
judgment  must  be  paid  out  of  the  proceeds  of  sale,  and  cannot 
properly  be  directed  to  be  paid  by  the  owner  of  the  land.® 
And  where  a  sub-contractor  has  filed  a  notice  to  create  a  lien 
on  funds  in  the  hands  of  the  owner,  and  the  latter  retained  in 

1  Kaye   v.  Bank   of   Loaisville,  9         '  Williamson  v.  Hendricks,  10  ^bb. 
Dana  (Ky.),  261.  Pr.  (N.  Y.)  98. 

2  Eagleson  u.  Clark,  2  E.  D.  Smith,         o  Lumbard  v.  Syracoae,  62  N.  T. 
644;  Morgan  v.  Stevens,   6  Abb.  N.  290. 

Cas.  856.  7  Dunning  t;.  Clark,  2  E.  D.  Smith, 

s  McLaughlin  n.  Smith.  2  Whart    685. 
(Penn.)  122.  ^  Poz  v.  Kidd,  77  N.  T.  480. 

*  Myer  v.  Gleisner,  7  Wis.  56 ;  Al- 
bers  V.  Eilers,  18  Mo.  279. 
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hid  bandd  the  amount  claimed,  and,  when  the  foreelosnre 
was  commenced,  intei-poeed  no  obstacle  to  its  collection,  but 
suffered  a  default  as  against  himself;  and  where  the  original 
contractor  at  his  own  request  had  been  made  a  party  to  the 
proceeding  to  defend,  the  owner,  being  a  mere  stakeholder, 
should  not  be  charged  with  the  cost  of  litigation  between  the 
claimant  and  contractor,  to  determine,  in  effect,  the  right  as 
between  them  to  the  money.  In  a  case  of  interpleader,  the 
owner  would  have  been  obliged  to  pay  the  money  into  court 
in  discharge  of  the  lien  to  relieve  hunself  of  costs ;  but  such 
omission  to  pay  costs,  in  case  he  makes  no  defence,  will  not 
charge  him  with  those  created  by  such  litigation  between  the 
c6ntractor  and  claimant.^  If  the  plaintiff  should  fail  in 
establishing  his  lien,  or,  if  he  must  perfect  his  judgment 
within  fk  certain  period,  which  he  fails  to  do,  costs  will  be 
awarded  against  him.  But  a  court  might  possibly  in  such 
case,  upon  good  cause  shown,  allow  the  plaintiff  to  discon- 
tinue without  costs ;  as  when  a  discharge  in  bankruptcy  has 
taken  place  since  the  commencement  of  suit^  So,  where  a 
statute  provides  ^*  that  the  owner  may  apply  by  petition  to 
compel  the  claimant  to  proceed  on  his  claim,"  it  makes  the 
owner  an  actor,  and  has  the  effect  of  prohibiting  the  claimant 
from  suffering  a  nonsuit,  or  going  out  of  court  without  the 
payment  of  costs.^  But  where  separate  defences  were  inter- 
posed by  the  same  attorney  for  the  contittctor  and  owners, 
and  the  cause  was  dismissed,  and  there  was  no  necessity  for 
their  putting  in  separate  defences,  and  none  were  made  on 
the  trial,  separate  bills  of  costs*  were  not  allowed  against  the 
claimant.^  Yet,  where  there  are  several  liens,  each  should 
be  fully  proved,  and  the  claimants  whose  liens  are  established 
should  have  costs  of  the  action  i^aiust  the  owners  who  con- 
test them  ;  and  costs  as  on  failure  to  answer  against  the  con- 
tractor.*^ 

1  Eagleson  v.  Clark,  2  E.  D.  Smith,         *  Bailej  v.  Johnson,  1  Daly  (N.  T.), 
644.  61. 

s  Haxford  v.  Bogardns,  40  Ahh.  Fr.         ^  Morgan  v,  Sterens,  6  Abh.  (N.  T.) 
(H.  Y.)  94.  N.  Caa.  866. 

'  Seabrook  v,  Swarthmore  CoL,  66 
Fenn.  74. 
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§  468.  When  not  —  Where  a  question  is  new  under  a  me- 
chanics' lien  law,  the  court  will  not  always  allow  costs  to  the 
successful  party,^  upon  the  construction  of  an  obscure  or 
unintelligible  statute,*  when  the  motion  or  defence  is  made  in 
good  faith.*  So,  if  a  party  has  acted  upon  the  apparent  de- 
termination or  decision  of  a  court  in  precedent  cases.*  When 
the  proceeding  is  strictly  in  rem^  and  execution  can  be  levied 
only  against  the  specific  property,  and  during  its  pendency 
the  property  is  sold  on  an  older  lien,  and  the  proceeds 
absorbed  thereby,  the  further  prosecution  of  the  proceedings 
will  be  stayed  as  fruitless,  and  the  court  will  not  aid  either 
party  in  recovering  costs  by  permitting  the  case  to  go  to 
trial.^  Where  the  action  to  enforce  the  lien  was  equitable, 
it  was  held  that  the  costs,  as  in  all  such  actions  were  within 
the  discretion  of  the  court.®  If  the  costs  be  discretionary 
with  the  court,  it  has  in  one  case,  where  the  party  recovered 
less  than  he  claimed,  subjected  each  party  to  the  payment  of 
his  own  costs.^  So,  where  the  matter  of  costs  was  left  en- 
tirely to  the  discretion  of  the  court,  and  contractors  were 
denied  their  lien  on  ground  of  a  trustee  having  no  power  to 
create  it,  the  court  refused  to  impose  the  costs  on  tliem.^ 
Defendant  encumbrancers,  not  being  in  fault,  are  not  liable 
for  costs.^  As,  where  the  foreclosure  is  against  an  executor 
or  administrator,  and  the  claim  has  not  been  unreasonably 
resisted  or  neglected,  the  court  may  properly  refuse  costs. ^® 
Persons  claiming  to  intervene  in  behalf  of  their  own  interests, 
but  who  are  not  legally  entitled  to  become  parties  to  the  pro- 
ceeding, are  not  entitled  to  costs.^^ 

1  McSorley  r.  Hogan,  1  €ode  Rep.  Bum    v,    Whittlesey,   2    MacArtbur 

V.  B.  (N.  Y.)  286.  (D.  C).  189. 

«  Cronk  v,  Whittaker,  1 E.  D.  Smith,         "  Kaye    v.    Bank   of  Louisville,  9 

647.  Dana  (Ky.).  261. 

•  Welch  p.  Mayor  of  New  York,  19  «  Herbert  v.  Herbert,  67  How.  Pr. 
Abb.  Pr.  (N.  Y.)  132.  (N.  Y.)  336. 

•  Foster  r.  SiLidmore,  1 E.  D.  Smith,  »  Close  v.  Hunt,  8  Blackf.  (Ind.) 
719.  264 ;  Troth  v.  Hunt,  Id.  680. 

«  Matlack  i;.  Deal,  1  Miles  (Penn.),  ^o  Marryatt  v,  Biley,  2  Abb.  N.  Cas. 
264.  (N.  Y.)  119. 

•  Spruhen  v.  Stout,  62  Wis.  617;         ^^  Holdenu.  Winslow,  19  Penn.  St 

449. 
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CHAPTER  XLV. 

NATUBB    OF    THE    LIEN. 

§  469.  Bignifioations  of  Tarm  "Uen."  —  The  term  '« lien,"  as 
used  in  the  various  branches  of  the  law,  has  a  most  compre- 
hensive signification,  and  is  employed  to  designate  various 
charges  upon  real  and  personal  estate,  either  at  common  law, 
in  equity,  in  admiralty,  or  those  created  by  special  statute.^ 
At  common  law,  it  is  defined  to  be  a  right  in  one  man  to  re- 
tain personal  property  in  his  possession  belonging  to  another, 
until  certain  demands  of  him,  the  person  in  possession,  are 
satisfied.^  In  courts  of  equity,  the  term  *^  lien  "  is  used  as 
synonymous  with  a  charge  or  encumbrance  upon  a  thing, 
where  there  is  neither /u*  in  re  nor  ad  rem^  nor  possession  of 
the  thing.  In  maritime  courts,  liens  exist  independently  of 
possession,  either  actual  or  constructive.  Statutory  liens  are 
8ui  generis^  and  may  arise  under  any  circumstances  provided 
by  law.  For  the  most  part  the  latter  signify  a  charge  enforce- 
able either  at  law  or  in  equity,  as  provided  in  their  creation.^ 

1  Donald  v.  Hewitt,  83  Ala.  634;  curity   for  tome  debt   or  obligation 

Cakes  r.  Moore.  11  Sheplej  (Me),  214.  Sumner  v.  Hamlet,  12  Pick.  (Mass.)  76. 

^  Hammonds   v.  Barclay,  2   East.  By  the  civil  law,  a  lien,  jus  retentianit, 

285 ;  McCaflnrey  v.  Wooden,  62  Barb,  is  a  right  to  detain  a  thing  until  a  de- 

(N.  T.)  816.    Ch.  J.  Shaw  defined  a  mand  is  satisfied.    Lindley's  Thibaut, 

Uen  to  be  a  right  to  the  custody  of  the  §  232. 

property  of  another,  with  the  right  to        *  Peck  r.  Jennest,  7  How.  (U.  8.) 

hold  and  retain  the  same  against  the  012. 
general  owner  aa  indemnity,  or  for  te- 
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The  woixJ  "  lien  "  will,  when  the  context  of  a  contract  re- 
quires it,  be  construed  as  a  '^  claim  "  or  '^  demand,"  and  not 
in  its  technical  sense.^ 

§  470.  General  and  PartlcQlar  laene.  —  At  common  law  there 
have  been  known  from  time  immemorial  two  kinds  of  liens 
on  chattels,  —  general  and  particular  liens.  General  liens 
are  claimed  in  respect  of  a  general  balance  of  aeeonnt«  They 
were  founded  in  custom  or  special  contract.  Particular  liens 
are  where  persons  claim  a  right  to  retain  certain  chattels  in 
respect  of  labor  or  money  expended  upon  them.*  Bankers, 
factors,  brokers,  and  wharfingers  are  entitled  to  a  general 
lien  for  the  balance  of  their  accounts ;  *  and  in  certain  in- 
stances, by  proof  of  custom  in  particvUair  localities,  this  lien 
has  been  extended  to  calico-printers*  and  dyei*8.*  General 
liens  are,  stricti  jMria^  deemed  encroaehmenta  on  the  common 
law,  and  not  favored ;  ^  while,  on  the  otl^er  hand,  particular 
liens  ^re  considered  beneficial  to  trade,  cojosonant  to  xiatural 
justice,  and  courts  le^n  in  favor  of  them*^  Pa;i;icular  Ueos 
are  even  more  favored  now  than  formerly ;  for  at  present  it 
is  recognized  as  a  general  principle  that  wherever  a  bailee 
has,  by  his  labor  or  skill,  &c.,  improved,  a,t  the  request  of  the 
owner,  the  value  of  property  placed  in  his  possession,  he  ha9 
a  lien  upon  it  until  paid.  The  existei^ce  of  lien^  is  also  sus- 
tained where  they  contribute  to  promote  public  policy  and 
convenience.® 

§  471.  Meohanioa'  U^i^  wli^x^  Partdlct;iJl9r  ^uid  whfn  QenenH  by 
Uaage  and  InqOied  Contract —  The  lien  of  a  mechanic  on  chatr 
tels,  at  common  law,  independent  of  contract,  expressed  or 
implied,  was  particular.  A  tradesman's  lien  is  not  a  general 
lien  for  balance  of  account,  but  a  specific  Uen  upon  the  iden- 
tical property  upon  which  labor  or  expense  is  bestowed,  and 
only  give?  him  a  right  to  retain  the  property  in  his  possession    . 

1  Stone    v.    Browning,    49    Barb.         *  Hongliton  v.  Matthews,  8  Bos.  & 

(N.  Y.)  244.  Pull.  486 ;  Taylor  p.  BaMwin,  10  Barb. 

>  Houghton  V.  Matthews,  S  Bos.  &  (N.  T.)  626. 
Pull.  486.  7  Rushforth  p.  Hadfleld,  7  Bast,  224 : 

*  Savill  V.  Barchard,  4  Esp.  68.  4  Burr.  2121 ;  Jackson  o.  Curamios,  6 

«  Weldon  v.   Gould,  3   Esp.    268 ;  M.  &  W.  342. 
Webb  V.  Fox,  Peake  Add.  Cas.  167.  >  Wilson  v.  Ouyton,  S  Gill  (Md.), 

ft  Savin  V.  Barchard,  4  Esp.  68.  216. 
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Qtitn  the  charges  for  the  work  and  expenses  upon  the  vieur 
tical  property  are  paicL^  Aocordingly,  it  has  been  held  that 
a  dyer  has  a  lien  upon  an  article  delivered  to  hitn  to  be  dyed 
only  for  the  partioul^  price  of  dyeing  that  artiole,  and  not 
for  his  general  balance.^  So  a  fuller  has  no  lien  for  bis  geue 
eral  balance  upon  cloths  sent  to  be  dressed.^  Where  dyers, 
in  consequence  of  special  custom^  were  found  by  verdict  to 
have  no  lien  for  their  general  balance,  they  could  not  retain 
for  the  price  of  dyeing  any  other  than  the  particular  goods 
dyed ;  or,  at  most,  only  for  the  dyeing  oi  such  as  were  deliv- 
ered to  them  at  one  and  the  same  time  under  one  entire  coior 
tract^  A  mechanic,  however,  may  become  entitled  to  a  gen- 
eral lien,  either  by  implied  or  express  contract.  Thus,  an 
agreement  among  dyers  at  a  public  meeting  not  to  receive 
goods  except  on  condition  of  a  lien  for  general  balance,  is 
good  in  law ;  and  all  who  deal  with  notice  must  be  taken  to 
assent  to  those  terms.'^  A  right,  partaking  of  some  of  the 
charaeteiristiGs  of  a  general  lien,  but  confined  to  the  same 
transaction,  may  also  arise  from  the  nature  oi  the  contract  or 
service  performed.  Thus,  a  printer  employed  to  print  certain 
numbers,  but  not  all  consecutive,,  of  an  entire  work,  has  a 
lien  upon  the  copies  not  delivered  for  his  general  balance 
dne  for  printing  the  whole.  Upon  the  same  principle  a 
tailor  who  is  employed  to  make  a  suit  of  clothes,  has  a  lien 
for  the  whole  price  upon  any  part  of  them.  The  nature  of 
the  work  in  each  instance  affords  a  reason  for  his  general 
lien.^  The  lien  in  these  cases  extends  to  all  the  goods  deliv- 
ered under  one  contract,  and  is  not  confined  to  the  particular 
portion  on  which  the  labor  has  been  bestowed.  Accordingly, 
where  a  quantity  of  logs  were  delivered  on  different  days  at 
the  defendant's  sawmill,  upon  an  agreement  to  saw  the 
whole  quantity  into  boards,  and  the  defendant  sawed  a  part 
of  them,  and  delivered  the  boards  to  the  bailor,  without  being 
paid  for  the  service,  he  had  a  lien  for  the  amount  of  his  ac- 

i  Moiiltoa  p.  Greene,  10  K.  I.  8S0.  «  dote  v.  Waterhouse,  S  £a»t,  628, 

'  Bennett  v.  Johnson,  2  Chitty»tf6;    note  (c). 
s.  0. 8  I>ouf .  «%7.  ^  KirkniOT  v.  Sha.wcroM,  6  Durn.  & 

s  Rose  V.  Hart»  S  Taunt.  499.  £.  U. 

«  Qiake  v.  Nicholson,  8  M.  &  S.  167. 
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count  upon  the  residue  of  the  logs  in  his  possession.^  When 
a  custom  is  set  up  by  a  class  of  mechanics  as  justifying  a 
general  lien,  it  must  be  universal  and  reasonable,  in  order  to 
control  the  rule  of  the  common-law.^  As  where  printers  claim 
a  lien  on  plates  for  their  bills  for  printing  from  them,  they 
must,  to  establish  it,  show  a  course  of  dealing  so  general  and 
uniform  that  persons  must  be  supposed  to  contract  tacitly  on 
the  existence  of  such  a  usage.^ 

§  472.  Bapress  Contract  for  General  Uen.  —  Notwithstand- 
ing the  lieu  of  the  mechanic  is  particular  at  common  law,  he 
may  nevertheless  extend  his  rights,  by  force  of  an  express 
agreement,  to  a  general  lien.  The  law  does  not  impose  any 
obligation  on  an  artificer,  as  in  the  cases  of  common  carriers 
and  innkeepers,  to  do  labor  upon  or  repair  the  chattels  of 
another.  He  may  refuse  at  his  pleasure,  without  being  liable 
to  an  action  therefor ;  or,  if  he  accept  the  bailment  for  work, 
he  may  impose  such  conditions  by  express  ^reement  as  in 
his  own  judgment  will  be  a  complete  indemnity  to  him  for 
the  service  to  be  performed.  Indeed,  it  need  not  necessarily 
appear  that  the  employers  have  expressly  assented  to  the  con- 
tract enlai'ging  the  lien.  It  is  sufficient  in  this,  as  in  other 
instances,  if  it  be  shown  that  they  were  aware  of  the  demand 
of  the  mechanic,  and  dealt  with  him  under  such  circumstances 
as  to  fairly  indicate  they  intended  to  assent  thereto.  As 
where  certain  artificers  passed  a  resolution  or  published  a 
notice,  that  all  work  thereafter  done  should  be  subject  to  a 
general  lien,  and  it  is  shown  that  the  owners  of  chattels,  with 
knowledge  thereof,  dealt  with  them  thereafter,  a  claim  of  lien 
for  the  general  balance  was  held  to  be  legal  and  binding  upon 
the  parties.* 

§  473.  Definition  of  Meohanlos'  Lden.  —  A  mechanics'  lien 
upon  chattels  is  a  right  to  retain  in  his  possession  a  chattel 
the  property  of  another,  where  he  has  bestowed  his  money  or 
skill  and  materials  upon  it  in  the  alteration  and  improvement 

^  Morgan  o.  Congdon,  4  Comet  '  Bleaden  o.  Hanoock,  4  C.  &  P. 
(N.  Y.)  552.  162. 

>  Smith  V,  Aikmans,  22  Shaw  Gas.         <  Eirkman  v,  ShawcroM,  6  T.  R.  14. 
(2d8er.)  S44;  Leuckhart  v.  Cooper,  2 
Hodg.  150 ;  B.  G.  8  Bing.  N.  C.  00. 
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of  its  properties,  or  for  the  purpose  of  imparting  an  additional 
value  to  it,  until  he  has  been  paid  a  fair  and  reasonable  re- 
muneration for  the  service  performed,  or  the  contract  price,  if 
it  has  been  fixed  by  agreement.^  It  is  a  mere  right  to  hold 
for  the  purpose  of  security,  subject  to  the  call  of  the  owner, 
and  will  be  forfeited  by  any  act  or  declaration  at  variance 
with  his  rights,  or  inconsistent  with  the  continuance  of  the 
lien.*''  The  chattel  must  be  the  property  of  another,  as  no 
man  can  have  a  lien  on  his  own  goods,^  but  the  possession 
must  be  in  the  lienor.  The  lien  cannot  arise  without  delivery 
of  possession,  and  the  moment  it  is  voluntarily  suiTcndered 
the  lien  is  gone.^  It  is  equivalent  to  a  security  created  by 
contract  ^  or  mortgage,  and  will  enable  the  lienor  to  redeem 
it  from  antecedent  liens.  It  arises  as  well  against  a  solvent 
as  an  insolvent  employer.' 

§  474.  Origin  ol  —  The  right  of  lien  at  common  law  was 
originally  confined  to  cases  where  persons,  from  the  nature  of 
their  occupation,  were  under  obligation,  accoi'ding  to  their 
means,  to  receive  and  be  at  trouble  and  expense  about  the 
personal  property  of  others,  and  was  limited  to  certain  trades 
and  occupations  necessary  for  the  accommodation  of  the 
public,  such  as  common  carriers,  innkeepers,  farriera,  and 
the  like.  But  in  modem  times  the  right  has  been  extended  so 
far  that  it  may  now  be  laid  down  as  a  general  rule,  to  which 
there  are  few  exceptions,  that  every  bailee  for  hire,  who  by  his 
labor  and  skill  has  imparted  an  additional  value  to  the  goods  of 
another,  has  a  lien  upon  the  property  for  his  reasonable  charges 
in  relation  to  it  and  a  right  to  retain  it  in  his  possession  until 
those  charges  are  paid.  This  includes  all  such  mechanics, 
tradesmen,  and  laborers,  as  receive  property  for  the  purpose 
of  repairing,  cleansing,  or  otherwise  improving  its  condition.^ 

^  Chase  v.  Westmore,  5  M.  &  S.  180 ;  214  ;  McCaffrey  v.  Wooden,  62  Barb. 

Rogglet  o.  Walker,  84  Vt.  470 ;  Downer  (N.  Y.)  816. 
r.    Brackett,  21    V t.  602 ;    Oakes    v.         ^  Richards  v.  Plattel,  6  Jur.  884. 
Moore.  11  Shepley  (Me.),  214.  •  Fieldings  o.  Mills,  2  Bosw.  (N.  Y.) 

>  Bean    v,    Bolton,    8    Phila.    87 ;  489. 
Hunter  v.  Leake.  7  L.  J.  K.  B.  221.  ?  Wilson  v.  Martin,  40  N.  H.  88; 

*  Arnold  o.  Delano,  4  Cush.  (Mass.)  Jackson  t;.  Cummins,  5  M.  &  W.  849; 
88.  Najlor  v.  Mangles,  1  £sp.  109. 

*  Oaket  V.  Moore,  11  Shepley  (Me), 
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There  k  no  doubt  that  the  law  of  this  lien  waa  hrougbt  to 
this  country  by  our  anceators,  and  that  it  la  a  part  of  our 
common  law.  It  waa  as  proper  for  their  condition  and  cir- 
cumstances here  aa  it  had  been  in  the  parent  land.^  A  Bimilar 
right  existed  under  the  Roman  law.' 

§  475.  Bqolty  of. -^  The  equity  of  the  mechanic  to  thk  lien 
arises  from  the£aot  that  he  has  bestowed  his  labor  and  means ^ 
upon  the  article  at  the  instance  and  in  the  manner  directed 
by  the  owner.^  Thus,  a  lien  exists  in  respect  of  corn  that 
has  been  measured,  because  it  has  passed  through  a  process  by 
which  it  has  been  actually  increased  in  value,  or  is  so  con- 
sidered. So  an  ingot  of  gold  that  has  been  assayed  is  thereby 
rendered  more  valuable,  as  its  quality  has  been  ascertained, 
and  it  would  more  readily  find  a  purchaser.^  There  need, 
however,  be  no  appreciable  increased  value  communicated  to 
the  chattel  in  consequence  of  the  labor  bestowed.  The  me- 
chanic is  not  answerable  for  the  results  of  his  labor,  provided 
it  be  done  as  directed,  and  in  a  skilful  manner.^  There  is  no 
lien  where  no  service  has  been  performed.^ 

§  476.  Arises  by  impUofttloii  of  Law. —  This  right  arises  in- 
dependently of  special  agreement,^  having  grown  from  the 
earliest  times  out  of  the  usages  of  trade,^  and  exists  in  every 
case  of  performance  of  such  labor,  if  there  be  no  special  con- 
tract inconsistent  with  its  enforcement.^^  So  entirely  was  this 
lieu  considered  to  be  a  privilege  implied  by  law,  and  not  the 
subject  of  express  contract,  that  it  was  formerly  held  it  did 
not  arise  on  an  agreement  for  a  stipulated  price  for  the  work 
to  be  performed,  but  only  came  into  existence  on  an  implied 
contract  to  pay  a  reasonable  price  or  sum.^^    The  practice  of 

1  M'Intyre  v.  Caryer,  2  Watts  &  S.  f  Lambert  v.  Robinson,  1  Esp.  119. 

(Penn.)  302.  •  Fierce  v,  8wedt,  SS  Peiui.  161. 

>  Gayarre  o.  Tunnard,  9  La.  An.  •  Fieldinga  v.  Mills,  2  Bosw.  (N.T.) 

254.  489;  Hodgdon  d.  Waldron,  9  N.  H. 

s  Chase  v.  Westmore,  6  M.  &  8.  eo. 

188.  ^  Morgan   t;.    Congdon»   4   Comst 

*  Townsend  v.  Newell,  14  Pick.  (N.  T.)  662 ;  Hamia  ».  Phelps,  7  lad. 
(Mass.)  832.  21. 

6  Steadman  v.  Hockley,  16  M.  &  W.  ^^  2  Rol.  Abr.  92 ;  CoUins  v.  Oogly, 

662.  8elw.  N.  P.  1280 ;  Branaa  ».  Cnirint, 

•  Steinmaa  v.  Wilkios,  7  Watts  &  Sajer,  224. 
S.  466. 
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modetn  tiltkeft  has  repudiated  any  distitiction  between  the  two 
contracte,  upon  the  ground  that  it  is  impotiBible  to  find  any 
solid  reason  foi^  saying  that  if  a  party  contract  WiUi  a  me- 
bhanib  to  do  a  c^rtaiik  act  for  a  certain  sum,  he  shall  be  bound 
to  deliver  the  article  when  the  #Oirk  is  aceomplishedt  without 
reeeiving  the  price  of  his  labor ;  but  if  he  merely  deliver  it, 
without  filung  thl9  price,  the  mechanic  may  detain  it  until  he 
is  paid,  though  probably  he  Would  demand,  and  the  law  .would 
give  him,  the  very  same  sum«^  It  is  also  well  fiettled  in  the 
United  States  that  the  lien  exists  equally  whether  there  be 
aii  agreement  to  pay  a  stipultited  price  or  an  implied  Contract 
to  pay  a  reasonable  sum.' 

§  477.  By  ImpUioiitioB  from  cafaroimistenoes. —  Liens  will  also 
arise  by  implication  Wheil^  from  the  nature  of  the  transaction, 
the  owner  of  prop^ty  is  presumed  as  having  designed  to 
ereate  them^  or  t^hen  it  oan  be  fairly  inferred  from  circum- 
stances that  it  was  the  understanding  of  the  parties  that  they 
should  exist.  For  example,  if  uiy  article  of  personal  property 
has  been  lost  or  strayed  away«  or  escaped  from  its  owner,  and 
he  offers  a  certain  tewttrd,  payable  to  him  i^ho  shall  recover 
and  deliver  it  back  to  his  possession,  it  is  but  a  just  exposition 
of  his  offer)  that  he  did  not  Expect  tiiat  he  who  had  expended 
his  time  and  money  in  the  pursuit  abd  recovery  of  the  lost  or 
escaped  property  would  restore  it  to  him  but  upon  the  pay* 
ment  of  the  proffered  re  ward)  and  that  as  security  for  this  he 
was  to  remain  in  possession  of  thd  same  uiitil  its  restoration 
to  its  owner,  and  then  the  payment  of  the  reward  was  to  be 
a  simultaneous  act.  It  is  no  forced  construction  of  his  act  to 
say  that  he  designed  it  to  be  so  Undei^tood  by  him  who 
should  become  entitled  to  the  Reward*  It  is,  consequently,  a 
lien  created  by  contracb  It  is  for  the  interest  of  property- 
holders  so  to  regard  it«.  It  doubles  theiir  prospect  of  a  resto- 
ration to  their  property.  To  strangers  it  is  everything ;  for 
tev^,  indeed,  would  spend  their  time  and  money,  and  incur 

^  Ctiase  V.  Wettmore,  6  M.  &  8.  *  Pejrouz v.  Howard, ^ Pet.  (U.S.) 
ISO :  tVolf  V.  Sdmmen,  2  Camp.  681 ;  824 ;  Hanna  v.  Phelps,  7  Ind.  21 ;  Rug- 
Button  V.  Dragg,  ^  Aiarshmaiii  889;  glea  i;.  Walker,  84  Vt.  470;  Pinnejr  v. 
Crawshay  v.  Homiray,  4  B.  &  Ald<  Sa     Wells,  10  Conn.  104;  Cortias  v.  Joiiet» 

1  &OW.  (N.  Y.  Ct  App.)  140. 
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the  risks  incident  to  bailment,  but  from  the  belief  in  the 
existence  of  such  a  lien.  Not  so,  if  no  fixed  or  certain  reward 
is  offered,  but  only  to  pay  ^^  a  liberal  reward."  In  such  case 
neither  party  is  the  sole  judge  as  to  what  is  reasonable  and 
just.  In  the  event  of  a  difference  between  them  upon  the 
subject  the  amount  to  be  paid  must  be  ascertained  by  the 
judgment  of  the  appropriate  tribunal.  This  involves  delays 
and  it  would  be  a  gross  perversion  of  the  intention  of  the 
owner  to  infer,  from  his  offered  reward,  an  agreement  on  his 
part  that  he  was  to  be  kept  out  of  the  possession  of  his  prop- 
erty till  all  the  delays  of  litigation  were  exhausted.  To  the 
bailee  thus  in  possession  of  property  such  a  lien  would  rarely 
be  valuable,  except  as  a  means  of  oppression  and  extortion.* 
So,  where  a  party  mingles  his  goods  with  those  on  which  a 
lien  exists,  that  they  cannot  be  distinguished,  the  whole  be- 
come subject  to  the  lien ;  not  so,  if  mingled  with  the  assent 
of  the  lien-holder :  they  would  become  tenants  in  common.^ 

§  478.  Contract  —  The  right  to  create  a  lien  by  contract, 
where  none  existed  by  law,  is  unquestionable.  The  maxim, 
canventio  vincit  legem,  is  entirely  applicable.'  Personal  and 
even  transitory  and  fluctuating  property  may  be  made  the  sub- 
ject of  a  lien  at  the  pleasure  of  the  contracting  parties.  It  is 
best  that  explicit  words  should  be  used  to  effect  that  purpose, 
where  such  lien  is  not  raised  by  operation  of  law.^  But  where 
there  is  a  good  consideration  for  a  lien,  it  is  entirely  imma- 
terial what  may  be  the  form  of  the  transaction.  The  real 
natui*e  of  the  transaction  for  lien,  and  not  the  mere  form  of 
it,  must  decide  the  right.^  An  agreement  for  a  lien  is  a  lien  in 
equity,  when  it  is  clear  that  it  was  the  intention  of  the  parties 
to  give  or  create  such  lien,  and  will  be  preferred  to  the  claims 
of  persons  having  notice.^  Even  a  general  lien,  as  we  have 
seen,^  may  be  created  in  favor  of  a  mechanic  by  a  particular 

1  Wilson  V.  Guyton,  8  Gill  (Md.)  «  Dunningp.  Steams,  9 Barb.  (N.Y.) 

216;    Wentworth    v.    Day,   8    Mete.  680. 

(Mass.)  852;  Cummings  v,  Gann,  52  >  Baker  v.  Hoag,  5  Barb.  (N.  T.)  118. 

Penn.  St.  484.     Vide,  as  to  lien  where  *  WiUiams  ».  Price,  5  Munf.  607. 

reasonable  reward   is   offered,  Baker  ^  Malcolm  o.  Soott,  8  Jur.  283. 

V,  Hoag,  6  Barb.  (N.  Y.)  118.  There  is  •  Seymour  ».  C.  & N.  R.  R.,  25  B«A, 

no  lien  in  case  of  finding,  when  no  re-  (N,  T.)  284. 

ward  is  offered.     NiohoUon  v.  Chap-  ^  Section  472. 
man,  2  H.  BL  254. 
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stipulation ;  but  in  such  case,  when  contrary  to  the  course  of 
the  common  law,  the  claim  must  fall  clearly  within  the  terms 
of  the  agreement.  Thus,  a  stipulation  by  scribbling  and  full- 
ing millers  that  all  goods  on  hand  should  be  subject  to  a  lien 
,  for  a  general  balance,  has  been  held  not  to  include  oil  and 
dyeing  materials,  but  only  the  wool.^  So  where  a  railway 
company  established  a  condition  that  it  should  ^^  have  the  right 
at  any  time  to  detain  any  goods  or  wagons  in  their  possession 
by  way  of  lien  to  secure  the  general  balance  owing  to  them,'' 
and  a  colliery  company  had  sent  their  locomotive  to  shops  of 
the  railway  company  to  be  repaired,  it  was  held  that  no  gen- 
eral lien  attached  upon  it,  as  the  scope  of  the  condition  extend- 
ed only  to  coals  and  such  like  ^^  goods/'  to  be  carried  in  the 
ordinary  way,  and  not  to  an  engine  which  was  delivered,  not 
under  any  contragt  to  carry,  but  under  an  agreement  to  repair, 
to  which  the  charge  for  hauling  was  incidental.^  The  effect 
of  an  express  antecedent  contract  between  the  parties  is  to 
prevent  an  implied  lien  arising  inconsistent  with  its  terms.^ 
And  it  seems  that  where  a  lien  by  agreement  is  set  up,  a  lien 
at  common  law  can  be  relied  upon,  if  the  agreement  be 
negatived.^ 

§  479.  PoMession  is  BMential  to  Lien.  —  Possession,  in  the 
absence  of  express  agreement,  is  essential  either  to  the  crea- 
tion or  continuance  of  a  lien.^  It  is  as  necessary  for  the  exis- 
tence of  that  of  the  manufacturer  and  artisan  as  for  other  liens. 
At  common  law  there  could  be  no  lien  where  there  was  no 
possession.^  Being  in  the  nature  of  a  security  resting  on 
property  for  the  payment  of  a  debt,  it  cannot  be  separated 
either  from  the  possession  of  the  goods  or  from  the  debt ;  it 
is  collateral  to  the  debt,  and  it  must  accompany  the  posses- 
sion.7  It  is  but  an  incident  to  possession.®  The  general  rule 
of  the  civil  law  was,  that  possession  of  movables  was  not 

1  Cumpston  v.  Haigh,  2  Bing.  N.  C.         *  Walcott  r.  Keith,  22  N.  H.  106 ; 

449.  Heywood  v.  Waring,  4  Camp.  291. 

<  Kinnear  v.  Midland  B.  R.,  19  «  The  Bold  Buccleugh,  7  Moore  P. 
L.  T.  N.  s.  887.  a  287. 

*  Steveoson  v.  Blakelock,  1  Maule        ^  Whitnej  v.  Peay,  24  Ark.  22. 
4  8.  586.  8  Kimball  v.  Ship  Anna,  2  CUff.  C. 

<  Jackflon  ».  Cammings,  5  M.  &  W.  C.  4. 
342. 
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tie^essary  to  the  validity  of  a  lieii«  wbathei^  created  by  eon- 
tract  or  aet  of  law^  aud  that  such  lieu  Would  attach  upon 
movable  {Mroperty,  even  iu  the  hands  of  a  bond  fide  purehaber 
\yithout  notice.  The  latter  part  of  this  riile  has  been  modi-* 
fied  by  some  of  the  continental  nations  whieh  adopted  the 
Roman  oivil  law  as  the  foundation  of  their  jurisprudence^  to 
the  extent  that»  if  the  goods  left  in  the  possBssion  of  the 
owner  be  sold  or  mortgaged  by  him  to  another  person,  they 
(cannot  be  followed  into  the  hands  of  such  transferee  for 
Value ;  but  the  contract  is  binding  on  the  debtor^  and  the 
goods  themselves  may  be  taken  if  they  remain  in  his  hands^^ 
The  rule  of  the  common  law  is  preferablei  and  more  con- 
sonant with  justice,  as  the  possession  of  personal  property  is 
the  main  indicium  of  ownership,^  and  suffering  the  owner  to 
remain  in  possession  would  enable  him  to  4efraud  others  ig<- 
norant  of  the  lien.^ 

§  480.  PoBMBBion  muBt  be  Ztawfnl*  *^  This  possession  must 
be  a  just  possession,  for  no  one  can  acquire  a  lien  founded  on 
his  own  illegal  or  fraudulent  act  or  breach  of  duty>  Neithet 
will  any  act  be  deemed  to  vest  possession  which  in  itself 
amounts  to  a  fraud.  Manufacturers,  mechanics,  and  other 
bailees  for  hire  cannot  lawfully  set  up  a  lien  for  labor  per- 
formed upon  articles  tortiously  converted  to  their  own  uso.^ 

§481.  ▲ctnal  or  Constnictive  Posaeealon.  «^-^  Possession  may 
be  actual  or  constructive.^  It  is  impossiblo  to  lay  down  pre*- 
cise  rules  as  to  what  possession  will  support  a  lien.  Each 
case  must  depend  on  itself.  An  exclusive  possession  is  not 
in  every  case  necessary.  It  is  etiough  if  such  possession  be 
held,  as  the  nature  of  the  subject  will  admit.  Thus,  a  pos- 
session which  allows  a  contractor  to  Use  the  articles  in  the 
performance  of  Work  on  the  premises  of  the  party  claiming 
the  lien,  and  which  is  the  best  under  the  circumstances,  is 
sufficient  to  support  a  lien.^  So  the  premises  of  the  owner 
may  be  constituted  the  possession  of  the  lien-holder  by  agree- 

1  Tatham  v.  Andree,  2  New  K.  664.  ^  Hotchkiss  t^.  Hunt,  40  Ka  213. 

<  Taintof  v.  Williams,  7  Conn.  271.  «  Kolloek  v.  iatikson.  6  Oa.  168. 

*  Alien  V.  Spencer,  1  Edrn.  117.  ^  Crowfoot  v,  London  Dock  Co.*  3 

*  Randel  V.  Brown,  2  How.  (U.  S.J  Cf.  4  M.  637;  Wilfoa  »>  litUe,  d 
406.  Comat  (N.  Y.)  448. 
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ment.^  But  a  person  employed  to  cut  wood  under  the  su- 
perintendenee  of  the  manager  of  an  employer,  and  who  has 
not  actual  possession  of  the  wood,  has  no  right  of  lien  or  re* 
tention  for  payment  of  his  wages.^  So  a  manufacturer  of  brick, 
made  far  and  burnt  on  the  land  of  another^  but  of  which 
the  manufacturer  has  no  lease,  and  no  other  interest  than 
a  right  to  enter  and  make  the  brick,  has  no  such  possession  of 
the  brick  as  to  give  him  a  lien  thereon  for  his  labor.^  So  one 
employed  to  dig  ore  has  no  lien  upon  the  ore  dug  for  his 
wages.^  Constructive  possession  exists  when  the  article  is 
in  the  care  of  an  agent  or  servant  acting  under  the  authority 
of  the  mechanic,  and  is  regarded  as  his  own.^  Accordingly, 
delivering  goods  to  another  for  safe  keeping  does  not  destroy 
the  lien ;  ^  or  they  may  be  removed  from  the  premises  of  the 
lien  claimant  and  placed  under  the  control  of  a  third  person, 
with  notice  of  the  lien,  and  it  will  be  protected.^  So  it  is  no 
waiver  of  a  lien  for  one  mechanic  who  is  repairing  an  article 
to  send  it  to  another  mechanic  for  other  necessaiy  work ; 
when  returned,  the  lien  revives.  Nor  to  allow  the  owner  to 
remove  a  pai't  of  it  to  a  highway  for  inspection,  he  afterwards 
returning  it.^  The  question  of  possession,  and  the  intention 
with  which  goods  are  received  or  parted  with,  is  always  a 
matter  of  fact  for  the  jury.^ 

§  482.  PoMeMioB   may   be   waived   by   Agreement  —  Liens 

created  by  contract  may  stipulate  the  mode  in  which  the  lien 
shall  be  effectuated,  continued,  or  rescinded ;  and  the  intent 
of  the  parties  in  such  case  must  prevail,  unless  prohibited  by 
rules  of  law.^^  Parties  have  a  right  to  create  a  charge  or  lien 
for  repairs  on  a  thing,  which  is  to  exist  independent  of  pos- 
session*^^   As  where  a  contract  stipulated  that  a  lien  was  to  be 

1  Martin  v.  Keid;  11  C.  B.  n.  8.  730.  "  McFarland  v,  Wheeler,  26  Wend. 

^  Callam  v,  Ferrier,  1  Scotch  App.  (N.  Y.)  467. 

Cai.  (W.  &S.)  899.  ■  MUburn  v,  Milburn,  4  Up.  Can. 

s  King  i\  Indian  Orchard  Canal  Co.,  179. 

11  Cush.  (MaM.)  231.  *  Crowfoot  v.  London  t>ock  Co.,  2 

*  Ritter  v,  Gatea,  1  Am.  L.  R«g.  Cr.  &  M.  637 ;  Bemal  v.  Pym,  1  GalL  17. 
119.  !•  Sawyer  r.  Fuber,  82  Me.  2S. 

*  Allen  V.  Spencer,  1  Edm.  117.  ^^  Spalding  v.  Adams,  32  Me.  211 ; 

*  IngersoU  «.  Van  Bokkelin,  7  Cow.  AUeo  r.  Spenser,  1  Edm.  117. 
(N.  Y.)  670. 
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reserved  upon  a  steamboat,  it  will  be  implied  that  possession 
was  not  contemplated  when  the  boat  was  still  to  be  nsed.^ 
So,  where  a  party  had  a  cow  at  g^rass  in  another's  field,  and, 
being  indebted  on  that  account,  agreed  that  a  lien  should 
exist  on  her,  wherever  she  might  be,  until  the  debt  was  paid. 
The  owner  removed  the  cow,  the  debt  not  being  paid ;  the 
lien  of  the  agistor  was  not  displaced,  and  he  had  a  right  to 
seize  her,  notwithstanding  the  removal.^  A  contract  provid- 
ing for  a  lien  independent  of  possession  as  a  security  for  a 
debt  has  every  characteristic  of  an  equitable  chattel  mort- 
gage.^ In  another  case,  where  a  coach  was  made  under  an 
agreement  that  the  maker  should  have  a  claim  upon  the  coach 
until  a  bill  of  exchange  at  six  months  was  paid,  and  posses- 
sion was  delivered  to  the  purchaser,  this  was  held  to  be  a 
mere  license  to  resume  possession  and  retain  the  coach  if  the 
bill  was  not  paid.  But  such  a  right  will  not  prevail  against 
bond  fide  purchasers.^  Delivery,  if  made  upon  an  under- 
standing that  it  shall  not  be  regarded  as  a  waiver  of  lien, 
will  not  have  that  effect,^  except  as  to  them.  So,  if  persons 
part  with  the  possession  of  property,  as  where  the  owners  of 
a  saw-mill  permitted  boards  sawed  by  them  at  a  stipulated 
price  to  be  removed  from  their  mill-yard,  they  lose  their  lien 
in  respect  to  third  persons,  although  it  is  expressly  stipulated 
between  the  parties  that  the  lien  shall  continue  notwithstand- 
ing the  removal.^  So,  if  it  be  agreed  that  the  lien-  shall  be 
renewed  by  a  return  of  property,  it  will  nevertheless  be 
subordinate  to  any  intervening  encumbrance  which  has  in 
the  mean  time  attached.*  To  protect  the  lien  against  bond 
fide  purchasers,  a  conditional  bill  of  sale  or  chattel  mortgi^e 
should  be  executed,  acknowledged,  and  recorded,  according 
to  statutory  provisions. 

§  483.  PoBseBsion  miiftt  be  Continiioua.  —  Possession  must 

1  Donald  v.  Hewitt,  33  Ala.  634 ;  •  Kimball  v.  Ship  Anna,  2  CUff:  C. 

Dunning  v,  Stearns,  9  Barb.  (N.  T.)  C.4;    Bifrelow    v.     Heaton,   4    Den. 

680.                                            •  (N.  Y.)  496. 

>  Richards  v.  Symonds,  8  Ad.  &  E.  •  McFarland  o.  Wheeler,  28  Wend. 

K.  8.  90,  (N.  Y.)  467. 

<  Donald  v.  Hewitt.  33  Ala.  584.  7  Perkins  v.   Boardman,  14  Gra/ 

*  Howes  V.  Ball,  7  B.  &  C.  481.  (Mass.),  481. 
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be  oontinuous.  Any  interruptioD,  of  however  so  short  a 
period,  defeats  the  lien.^  Where  the  agreement  is  either  ex- 
press or  implied  that  this  continuity  may  be  broken  by  the 
owner,  no  lieu  arises.  Thus,  the  labor  and  skill  employed  on 
a  race-horse  b}"  a  tminer,  in  training  him,  are  a  good  founda- 
tion for  a  lien  ; '  but  if  by  usage  or  contract  the  owner  may 
send  the  hoi*se  to  run  any  race  he  chose,  and  may  select  the 
jockey,  the  trainer  has  no  continuing  light  of  possession,  and, 
consequently,  no  lien.^  The  right  of  the  owner  to  take  pos- 
session, though  for  temporary  purposes,  is  equally  fatal.^  A 
mechanic  having  repaired  a  carriage  for  a  party,  allowed  it  to 
remain  in  his  yard ;  but  the  owner  had  frequently  taken  it 
out  of  the  yard  and  returned  it.  The  mechanic  could  not 
afterwards  detain  it  for  the  amount  of  repairs.^ 

§  484.  Right  of  Poflsewion  without  Power  of  Sale.  —  A  lien 
is  a  mere  right  of  possession ;  ^  a  personal  right,  which  cannot 
be  parted  with ;  nor  can  the  property  be  transferred  by  the 
bailee  over  which  the  lien  extends.^  A  lien,  therefore,  con- 
fera  no  right  of  sale  ^  upon  the  person  having  such  lien,  al- 
though the  retention  of  the  chattel  may  be  attended  with 
expense.^  It  is  a  limited  privilege ;  and  a  sale  of  the  property 
without  authority  forfeits  it,  and  passes  no  title.  The  chief 
benefit  to  be  derived  therefrom  is  by  way  of  protection  against 
trespass  or  replevin  in  favor  of  the  owner. ^^  If  it  be  said  that 
a  right  to  retain  the  goods  without  the  right  to  sell  is  of  little 
or  no  value,  it  may  be  answered  that  it  is  certainly  not  so 
adequate  a  security  as  a  pledge  with  a  power  of  sale ;  still  it 
is  to  be  considered  that  both  parties  have  rights  which  are  to 
be  regarded  by  the  law,  and  the  rule  must  be  adapted  to  gen- 
eral convenience.  In  the  greater  number  of  cases  the  lien  for 
work  is  small  in  comparison  with  the  value  to  the  owner  of  the 
article  subject  to  lien,  and  in  most  cases  it  would  be  for  the 

1  Walcott  V.  Keith,  22  N.  H.  196.  •  Gurr  r.   Cuthbert,  12  L.  J.  Ex. 

^  Beyan  v.  Waters,  3  C.  &  P.  520.  SOO. 

<  Forth  V.  Simpson,  18  Ad.  &  £.  n.  8.         ^  Ruggles  v.  Walker,  84  Vt.  470. 
680.  '  CazenoTe  r.  Prevost,  6  B.  &  Aid. 

*  n)id.  70. 

^  Hartley  v.  Hitchcock,  1    Stark.         *  The  Thames  Ironwork  Co.  v.  The 

406.  Patent  Derrick  Co.,  6  Jur.  k.  a.  lOia 

u  Coit  u.  Waples,  1  Minn.  134. 
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interest  of  the  owner  to  satisfy  the  lien  and  redeem  the  goods, 
as  in  the  case  of  the  tailor,  coaohmaker,  innkeeper,  carrierfaBd 
others ;  whereas  many  times  it  would  cause  great  loes  to  the 
general  owner  to  eell  the  suit  of  elothes  or  other  artielea  of 
{>eFSonaI  property.  But,  further,  it  is  to  be  oonsidered  that 
the  security  of  this  lien,  such  as  it  is,  is  superadded  to  the 
holder's  right  to  reeover  for  his  services  by  action.  And  if 
the  transaction  be  a  large  one,  and  of  such  a  character  as  to 
require  further  security,  it  may  be  provided  for  by  an  express 
stipulation  for  a  power  of  sale,  under  such  limitations  as  the 
particular  circumstances  of  the  case  may  indicate  as  suitable 
to  secure  the  rights  of  all  parties  concerned.^  In  the  event  of 
a  wrongful  sale,  the  lien-holder  is  liable  in  trover;  having 
thereby  destroyed  his  lien.*  The  absence  of  this  right  to  sell 
constitutes  a  distinguishing  difference  between  a  simple  lien 
and  a  pawn  or  pledge.'  The  pawnee  has  a  right  to  sell  the 
pawn  where  there  has  been  a  default  in  the  pawner ;  if  there 
be  no  stipulated  time  when  the  debt  shall  be  paid,  the  pawaee 
may  always  sell  upon  demand  and  notice,  ex  mero  motu^  or  he 
may  file  a  bill  in  equity  for  foreolosure  and  sale.^  The  old 
rule  even  as  to  pledges,  existing  in  the  time  of  Glanville,  re- 
quired a  judicial  sentence  to  warrant  a  sale,  unless  there  was 
a  special  agreement  to  the  contrary.*  Other  reasons  given 
why  the  property  may  not  be  sold  is,  that  at  common  law  the 
lien  of  a  bailee  for  services  lasts  only  while  he  retains  the  pos- 
session. His  relation  to  the  bailor,  the  owner  of  tho  chattel, 
is  a  personal  one,  and  grows  out  of  tho  confidence  the  bailor 
is  presumed  to  repose  in  the  skill  and  fidelity  of  his  bailee, 
when  entrusting  his  property  to  him  for  the  service  intended 
to  be  performed  upon  or  toward  it.  The  law  implies  a  con- 
tract on  the  part  of  the  bailee  to  perform  the  service  skilfully, 
and  then  to  return  the  chattel  faithfully  on  payment  for  his 
service.  Hence,  if  he  sell  or  pawn  it  away,  he  is  guilty  of  a 
breach  of  his  fidelity  to  the  bailor,  and  at  once  forfeits  his 

^  Doane  o.  Rnsaell,  8  Ora^  (Mass.),        ^  Hall  v.  Page,  4  6a.  443 ;  DonaM  v. 

384.  Suckling.  L.  R.  1  Q.  B.  685;  Martin  9. 

3  Siebel  v.  Springfield,  8  New  R.  86.  Eeid,  11  C.  A.  v.  8. 73(X 
s  Doane  v.  Russell,  8  Qraj  (Mass.),         ^  Steams  v.  Marsh,  4  Den.  (N,  T.) 

884.  227. 
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riglit  of  lien*  But  when  there  is  a  statute  which  gives  to  the 
bailee  the  power  to  sell  the  property  at  auction  in  order  to 
enforee  his  lien,  it  introduees  a  change  in  the  relation  of  tbe 
parties  which  relieves  the  bailee  from  the  duty  that  requires 
constant  possession  as  the  means  of  enforcing  his  lien.  The 
property  in  his  hands  then  becomes  a  security  for  his  clain\, 
with  the  means  of  enforcing  payment.  The  property  is  thus 
eapable  of  transfer  to  any  one  who  would  bid  for  it  in  the  due 
course  of  procedure.  The  relation  between  the  parties  is  thus 
ehanged  in  its  most  important  and  peculiar  feature.  Where, 
however,  a  party  does  not  pursue  the  requirements  of  the 
statute  in  making  public  sale  after  notice  to  the  owner,  the 
sale  does  not  cany  the  title.  Yet,  in  view  of  the  change 
wrought  by  such  a  statute,  the  sale  is  a  transfer  of  the  ohat*- 
tel  and  of  the  claim  itself,  and  there  seems  to  be  no  good  rea- 
son why  a  transfer  of  the  debt  or  charge  upon  the  property, 
together  with  the  possession  of  the  property,  should  not  effect 
a  substitution  of  the  purchaser  to  the  right  of  the  bailee  to 
receive  the  money,  and  to  retain  the  security  until  payment, 
where  the  sale  and  transfer  have  been  bond  fide^  and  there 
has  been  no  fraud  or  abuse  of  the  owner's  property.  The 
purchaser  could  in  such  case  give  the  owner  an  acquittance 
for  the  debt,  and  has  the  saoie  right  to  proceed  to  demand 
and  enforce  payment  after  notice  as  the  bailee  had.  The 
rights  of  the  owner  are  unchanged  as  they  existed  in  the 
bailee,  and  he  can  demand  and  receive  his  property  on  the 
same  terms  he  could  from  the  bailee.^  A  right  of  sale  may 
also  be  implied  when  a  lien  is  given  for  the  public  benefit.'  A 
creditor  who  has  a  lien  with  power  of  sale  may  if  he  sell  and 
and  only  realize  half  his  debt,  sue  for  the  residue.^ 

§  485.  Personal  Right,  whlcli  cannot  be  aMisnecL  --«  The  sp^ 

qial  trust  the  owner  of  a  chattel  places  in  the  mechanic  whom 
he  entrusts  with  its  possession,  and  which  prevents  a  sale  of 
it  for  the  enforcement  of  the  lien,  further  operates  to  prevent 
a  sale  or  transfer  of  the  right  of  lien,  inasmuch  as  there  can  be 

1  Hodgen  v.  Grothe,  68  Penn.  414  tad  recovery  of  judgment  on  the  in- 

*  King  V,  Speed.  1  Salk.  870.  debtedness  for  which  tlie  lien  is  colUt- 

s  Nelson  v.  Couch,  2  New  S.  d06.  eral  seouritjr.    HiU  v.  Manchester,  2  B. 

A  right  of  lien  does  not  prevent  suit  &  Ad.  644. 
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no  transfer  of  this  right  without  an  accompanying  possession 
of  the  chattel.  It  was  early  decided  that  a' lien  is  a  personal 
right,  and  cannot  be  transferred  to  another,^  and  is  now  well 
established.^  In  this,  again,  it  differs  from  a  pawn,  which  may 
be  assigned  with  the  debt  secured.^  The  lien,  as  a  conse- 
quence, can  only  be  enforced  by  the  party  entitled,  or  by  his 
express  authority.*  The  executor,  however,  of  a  lien-holder 
may  retain  goods  which  were  in  thet  hands  of  his  testator  for 
the  lien  of  the  latter  on  them.^  It  is  so  far  a  mere  personal 
right,  which  cannot  be  parted  with,  that  a  sheriff  cannot  take 
in  execution  goods  which  the  debtor  holds  in  respect  of  a  lieu 
only.  And  this  because  a  sheriff  can  seize  only  what  he  can 
sell.  A  sale  by  him  would  destroy  the  right®  When  allowed 
by  special  statute,  the  owner  of  a  lien  may  assign  his  right 
to  the  debt,  he  at  the  same  time  retaining  possession  of  the 
property.^ 

§  486.  RightB  of  General  Owner.  —  The  effect  of  the  lien  is 
not  to  disturb  the  rights  of  property  in  the  general  owner ; 
they  remain  intact,  except  so  far  as  is  necessary  to  support  the 
lien.  It  does  not  prevent  alienation.®  It  may  be  an  embar- 
mssment  to  such  a  purpose,  and  may  frustrate  it,  but  does  not 
prohibit  it.  The  owner  may  even  sell  the  chattel  with  an 
agreement  that  the  price  be  applied  in  discharge  of  the  lien, 
and  no  creditor  can  object.  The  title  of  the  purchaser  is  ne- 
cessarily in  subordination  to  the  lien.®  The  owner  of  goods 
may  also  inspect  or  show  them,  so  long  as  he  does  nothing  to 
interfere  with  the  possession  of  the  lienor.^®  And  a  party  who 
claims  to  have  a  lien  for  work  expended  will  be  ordered  to 
produce  the  articles  for  inspection  in  order  to  estimate  the 
work  done."  If  the  debt  be  paid  for  which  a  thing  is  pledged, 
it  is  the  duty  of  the  pledgee  to  account  for  and  pay  over  all 

1  Daubigny  v,  Duval,  6  D.  &  E.  604.  «  Bradford  v.  Marbnry,  12  Ala.  k.  8. 

«  Ruggles  V,  Walker,  84  Vt.  470;  620;  1  Camp.  513;  2  Camp.  689;  9 

Wing  V.  Griffin,  1  E.  D.  Smith,  162.  Pick.  847. 

«  Bradley  v.  Spofford,  28  N.  R  444.  »  Paraont  v.  Black.  2  Grant  Cas. 

«  Jones  V.  Sinclair,  2  N.  U.  821.  880. 

•  Gage  V.  Allison,  1  Brev.  496.  !•  Hunter  ».  Leake,  7  L.  J.  K.  B. 

•  Legg  V.  Evans,  6  M.  &  W.  86;  221. 

8.  0.  8  Dowl.  177.  "  Lord  Brougham  p.  Caurin,  87  L. 

7  Colt  V.  Waples,  1  Minn.  184.  J.  v.  s.  691. 
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the  income,  profits,  and  advantages  derived  from  the  bail- 
ment.^ In  case  of  a  pawn,  if  the  pawnee  be  at  a  charge  to 
maintain  the  thing  pawned,  as  a  horse,  &c.,  he  may  use  it  in 
a  reasonable  manner,  in  consideration  of  the  expense.^  A 
lienor  in  every  case  is  bound  to  take  reasonable  care  of  the 
chattel,  whether  living  or  inanimate.  If  living,  to  feed  and 
attend  it ;  if  inanimate,  such  care  as  to  protect  it  from  the 
elements,  or  other  loss  and  damage,  as  the  nature  of  the  thing 
requires.'  Beyond  this  duty  the  chattel  is  at  the  risk  of  the 
owner,*  and  any  injury  to  the  right  of  ownership  by  a  third 
party  should  be  enforced  by  the  owner.* 

§  487.  Rights  of  Property  and  Lien.  —  An  important  ques- 
tion frequently  arises  as  to  the  respective  rights  of  property 
and  lien  of  mechanic  and  employer  in  chattels  to  be  made  or 
manufactured.  The  vesting  of  right  of  property  in  one  or 
the  other  is  entirely  a  matter  of  intention  of  parties,  to  be 
gathered  from  their  contract.^  Subject  thereto  it  is  now 
well  settled  that  where  goods  are  ordered  to  be  made,  while 
they  are  in  pi*ogress  the  materials  belong  to  the  maker. 
The  property  does  not  vest  in  the  party  who  gives  the  order 
until  the  thing  ordered  is  completed.  And  although  while 
the  goods  are  in  progress  the  maker  may  intend  them  for  the 
person  ordering,  still  he  may  afterwards  deliver  them  to  an- 
other, and  thereby  vest  the  property  in  that  other ;  although 
the  maker  may,  in  so  doing,  render  himself  liable  to  an  action, 
still  a  good  title  is  given  to  the  party  to  whom  they  are  deliv- 
ered. But  if  a  party  be  employed  to  make  a  chattel  with  the 
employer's  materials,  he  who  does  the  work  has  no  power  to 
appropriate  the  produce  of  his  labor  and  the  employer's  ma- 
terials to  any  other  person.  Having  bestowed  his  labor  at  the 
request  of  the  employer,  on  the  materials  of  the  latter,  he 
may  maintain  an  action  against  him  for  work  and  labor,  and 
retain  the  property  under  his  lien.^    It  is  equally  tjlear  that, 

1  Hansacker  r.  Sturgris,  29  Cal.  142.  •  Head  v.  Fairbanks,  24  English  L. 

^  Coggs  V,  Bernard,  2  Ld.  Raym.  &  Eq.  220. 

909.  7  Atkinson  v.  Bell,  8  B.  &  C.  277 ; 

<  Scarfe  v.  Morffun,  4  M.  &  W.  284.  Gregory  v.  Stryker,  2  Den.  (N.  Y.) 

^  Simmons  r.  Swift,  5  B.  &  C.  867.  628 ;    Merrit    v.   Jolinson,    7   Johns. 

•  Scott  V.  Jester,  18  Ark.  437.  (N.  T.)  473. 
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where  tlie  owner  of  a  damaged  or  worn-oQt  article  deUwrs  it 
to  another  person  to  be  repaired  and  renovated  bf  the  labor 
and  materials  of  the  latter,  the  property  an  the  article,  as 
thus  repaired  and  improved,  is  all  along  in  the  original  owner 
for  whom  the  repairs  were  made,  and  not  in  the  person  making 
them.  The  agreement  in  soeh  case  is  bnt  the  ordinary  con- 
tract of  bailment, —  loeatio  operU  fadendi  ;  and  the  original 
owner,  so  far  from  losing  his  general  property  in  the  thing 
thus  placed  in  the  hands  of  another  person  to  be  repaired, 
acquires  the  right  to  whatever  accessorial  additions  are  made 
in  bringing  it  to  its  new  and  improved  condition*  Nor  is  it 
at  all  important  what  the  value  of  the  repairs,  actual  or  con- 
structive, may  be.  To  make  such  a  distinction  is  not  ne- 
cessary for  the  security  of  the  mechanic  by  whom  the  repairs 
are  made.  The  lien  affords  ample  protection  to  the  me- 
chanic. Various  cases  ^  have  arisen  in  which  property  in  a 
raw  state  was  delivered  by  one  person  to  another,  upcm  an 
agreement  that  it  should  be  wrought  upon  and  improved  by 
the  labor  and  skill  of  the  bailee,  and,  when  thus  improved  m 
value,  should  be  divided  in  certain  proportions  between  the 
respective  parties ;  in  which  cases  it  has  been  held  that  the 
original  owner  retained  his  exclusive  title  to  the  property 
until  the  contract  had  been  completely  executed,  and  this, 
notwithstanding  the  labor  to  be  performed  by  the  bailee 
might  be  equal  or  even  greater  in  value  than  that  of  the 
property  when  received  by  him.  Thus,'  where  logs  were 
delivered  at  a  saw-mill  under  a  contract  with  the  miller  that 
he  should  saw  them  into,  boards,  and  each  party  should  have 
one-half,  it  was  decided  to  be  a  bailment,  and  not  a  sale  of 
the  logs,  and  that  the  bailor  retained  his  general  property 
until  the  contract  was  fully  executed.^ 

§  488.  Contiiiaad.  —  It  has  been  considered,  as  showing 
the  intention  of  the  parties,  and  where  a  chattel  is  made  un- 
der a  special  contract,  and  given  portions  of  the  price  are  to 
be  paid  according  to  the  progress  of  the  work,  that  the  pay- 

1  Barker  o.  Roberta,  8  Greenl.  101 ;  '  Pieree  v.  Scbenck.  8  Hilt  (N.  T.). 
Rightmeyer  o.  Raymond,   12  Wend.    28. 

61.  •  Gregory  ».  Stryker,  2  Den.  fN.  T.) 
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ments  <(  these  uistalniei^to  iafjxropriate  q>eeifically  to  the 
employer  the  very  diattel  so  in  progFess  of  oonstniotioii,  bjoA 
vest  in  him  a  prqpesty  tbereiou  -^  lA  other  words,  it  is  a  pur* 
chase  of  the  specific  articles  of  which  the  chattel  is  made, — and 
as  between  him  and  the  bojlder  he  is -entitled  to  insist  upon 
the  completion  of  that  very  article.  And  for  any  instdlmevt 
remaining  unpaid  there  would  be  a  lien  in  favor  of  the  builder 
as  long  as  he  remained  in  posse^aion.^  So,  under  a  contract 
to  build  three  light>-vessels  for  the  United  States,  and  to  de* 
liver  them  completed  within  a  fixed  time,  and  to  be  governed 
during  the  progress  of  the  building  of  them  by  the  directions 
of  an  agent  oi  the  United  States,  and  to  perform  the  work  to 
his  satisfiAction,  for  a  price  to  be  paid  after  their  completion, 
with  a  provision  that  ihe  United  States  may  at  any  time  de- 
clare the  contract  null,  no  title  to  the  vessels  passed  to  the 
United  States  until  their  con^pletion  and  delivery.'  But 
w^here  a  party  contracted  with  a  «hip-builder  to  build  him  a 
ehip  for  a  certain  sum,  to  be  paid  by  instalmeuts  as  the  work 
proceeded,  the  work  to  be  superintended  by  the  agent  of  the 
employer ;  on  the  payment  of  the  first  {instalment  the  propp 
erty  in  the  portion  then  finished  became  vested  in  the  em- 
ployer, subject  to  the  right  of  the  builder  to  retain  such 
portion  for  the  purpose  of  completing  the  work  a^d  earning  the 
rest  of  the  price,  and  that  each  material  subsequently  added 
became,  as  it  was  added,  the  property  of  the  employer,  as  the 
general  owner.^  Again,  parties  contracted  with  another  to 
build  them  a  ship,  and  made  advances  from  time  to  time,  and 
the  builder,  as  a  security  for  the  advances,  gave  a  bill  of  sale 
of  the  ship,  that  the  builder  thereby  •"  did  sell  ...  to  the 
employers  a  certain  ship  in  progress  of  building,  to  have  and 
to  hold  the  ship  ...  to  them  forever,  when  she  should  be 

1  Woods  V.  Kussell,  6  B.  &  Aid.  942 ;  (Mass.),  287.    When  the  government 

Goode   r.  Langlej,   7  B.    &   C.    26 ;  becomes  the  purchaser  of  property,  it 

Walker  v.  Clyde,' 10  C.  B.  w.  «.  881 ;  \$k9B  the  title  subject  to  the  same  rules 

McElderry  r.  Flannagan,  1  Harris  & .  as  regulate  the  transfer  of  it  to  private 

.GUI  (Md),  808 ;  Hewlet  v-  Flint,  7  Cal.  pertont ;  and  if  it  he  suljcct  to  liens,  it 

264.     Vide,  for  discussion  of  principlea  passes  qm  were.    Ibid, 
of  Wood  r.  Russell,  Clarke  r.  Spence,        »  Clarke   ».  Spence,   4  Ad.  &  B. 

4  Ad.  ft  E.  448.  4^ 

*  Briggi  o.  A  Ligbi^Boat,  7  Alien 
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completed ;  ^*  the  present  property  passed  to  the  employers  by 
the  bill  of  sale,  and  the  vesting  of  it  was  not  postponed  by 
the  habendum  to  the  time  when  the  vessel  should  be  com- 
pleted.^ 

§  489.  Proteotlon  of  Uen.  —  The  lien  will  be  protected, 
both  at  law  and  in  equity,  as  against  the  owner  and  all  claim- 
ing through  him,  unless  the  party  entitled  has  by  some  act  of 
hifl  own  waived  his  privilege.^  Thus,  where  one  party  is  in 
possession  of  personal  property  on  which  he  has  a  lien,  and 
another  party,  with  notice  of  that  lien,  acquires  a  subsequent 
one,  the  party  having  the  prior  possession  has  the  better  right 
until  his  lien  is  satisfied.^  The  property  affected  by  it  is  not 
subject  to  seizure,  even  by  a  sheriff  under  an  execution  or 
attachment  against  the  owner ;  ^  or,  if  sold  thereby,  the  lien 
is  not  displaced.^  When  provided  for  by  special  contract  of 
parties,  it  will  be  protected  in  equity  upon  chattels  not  in  Ex- 
istence at  the  time  of  making  the  contract.  Equity  will 
attach  and  fasten  the  lien  upon  them  the  instant  of  their  com- 
ing into  existence,  in  such  a  manner  as  to  exclude  the  ability 
of  third  persons  to  intercept  and  defeat  the  lien.  Whatever 
doubts  may  have  been  entertained  formerly,  as  to  the  possi- 
bility of  subjecting  to  a  charge  properties  not  in  existence  at 
the  time  of  declaring  or  contracting  for  the  charge,  there  is 
now  no  uncertainty  as  to  the  doctrine  that  a  lien  may  be 
created  in  advance  of  their  existence,  which  will  at  once  in- 
vest the  properties  upon  their  coming  into  existence,  and  will 
protect  them  against  seizure  or  application  to  other  purposes. 
It  may  be  that  liens  of  the  kind  may  not  be  such  as  courts  of 
law  will  notice  or  enforce,  and  that  the  remedies  of  parties 
upholding  or  claiming  the  benefit  of  them  can  be  had  alone 
in  courts  of  chancery.® 

§  490.  By  Action  and  Damages.  —  A  right  of  lien  in  goods 

1  Read  r.  Fairbanks,  24  £.  L.  &  Eq.         •  Hay  r.  Steamboat  Winnebago,  10 

220.  Wis.  428. 

s  Patrick  V.  Montader,  18  Cal.  434.  «  McOraw  v,  Memphis  &  Oliio  R.  R., 

s  Orchard  V.  Cross,  12  Barb.  (N.  Y.)  6Coldw.    (Tenn.)    434;    Pennock   v. 

294.  Coe,  23  How.  (U.  S.)  117;  Robinson 

^  Houlditch  V.  Desanges,  2  Stark,  v.  Maoldin,  11  Ala.  n.  a.  977;  Seymoor 

299 ;  Meeker  v.  WUson,  1  GaU.  419.  v.  C.  &  N.  R.  R.,  25  Barb.  (N.  Y.)  284. 
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is  80  far  a  special  property  tbat  it  will  suppoi-t  an  action  for 
the  disturbance  of  the  possession  of  the  lien-holder  against  any 
one  who  converts  them,  although  by  authority  of  the  general 
owner.^  The  remedy  is  by  an  action  against  the  wrong-doer, 
either  to  recover  possession  by  replevin  or  for  a  wrongful  con- 
version *  by  trover.*  A  pawnee  with  a  lien  as  against  a  stran- 
ger, who  takes  goods  away,  may  recover  their  whole  value  in 
damages,  though  they  were  pledged  to  him  for  less,  because  he 
is  answerable  for  the  excess  to  the  owner>  As  against  a  party 
who  has  converted  them  by  direction  of  the  owner,  the  me- 
chanic may  recover  the  amount  of  his  lien  as  damages.  Other- 
wise, it  seems,  if  the  goods  be  of  less  value  than  the  lien.^ 
Whether  a  third  party  can  avail  himself  of  a  lien  in  favor  of 
a  mechanic,  in  defence  of  an  action  of  trover  brought  for  the 
recovery  of  a  chattel,  there  are  authorities  on  both  sides  of 
the  question.^  It  has  been  held  that  either  the  owner  or  me- 
chanic may  bring  trespass  or  replevin  against  a  third  person.^ 
This  has  also  been  denied,  on  the  ground  that  the  gist  of  tres- 
pass being  an  injury  to  the  plaintiff's  possession,  while  the 
property  remains  in  the  possession  of  a  bailee,  who  is  entitled 
to,  and  still  maintains  his  lien  thereon,  the  general  owner 
cannot  maintain  trespass  therefor.^ 

§  491.  Comity,  &o.  —  The  law  of  the  place  of  domicile  of 
the  contracting  party  and  the  place  where  the  contract  is 
made  determines  if  there  be  a  lien  arising  out  of  the  con- 
tract.® The  just  "comity,*'  which  is  recognized  in  the  law, 
requires  that  a  contract  should  be  expounded,  and  its  obliga- 
tions ascertained,  according  to  the  law  of  the  country  where 

1  IngersoUv.  VaD  Bokkelin,  7  Cow.  6  Tenn.  606;  7  East.  6;  0  Cow.  62;  6 

(N.Y.)670.  Wend.  608;  4  Wend.  292;   1  Mason, 

s  WiDgard  v.  Banning,  S9  Cal.  648 ;  101. 
Tibbets  v.  Tibbetf ,  46  Me.  866 ;  Meek-         '  Neff  v.  Thompson,  8  Barb.  (N.  T.) 

er  r.  Wilson,  1  Gall.  419.  213  ;  8  Hill  (N.  T.),  491 ;  Cro.  Car. 

s  Moore    o,   Hitclicock,   4   Wend.  271. 
(N.  Y.)  292.  •  Wilson  v.  Martin,  40  N.  H.  8& 

«  Barker  v.  Dement,  9  Gill  (Md.),8.         *  Le  Feuyre  v.  Sulliyan,  10  Moore 

*  Ingersoll  v.  Van  Bokkelin,  7  Cow.  P.C.  1.  Wbarton  Confl.  Laws,  S§  317, 
670.  818.    The  right  of  retention  in  Scot- 

*  Bailey  v,  Adams,  14  Wend,  land  is  regulated  hy  the  lex  fori.  Rob- 
(N.  Y.)  201;  4  Wheat.  266;  Bradley  erUon  v.  Bairds;  14  Shaw  (2d  Ser.), 
9.  Spoflbrd,  23  N.  H.  444 ;  2  N.  H.  319 ;  1010. 
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it  is  made.  But  this  pritieq)!^  does  not  extend  to  a  recogni^ 
tion  of  a  Iren  gited  by  the  fofeign  law^  when  it  would  operate 
prejadically  to  the  rights  of  otfaei^  in  the  eountjry  where  stt^ 
lien  is  asserted.  The  liens  given  by  the  laws  of  one  countiy 
tfpon  movables  have  h6  superiority  to  liens  subsequently 
acquired  in  another  eountry  to  which  those  movaUes  are 
carried.^ 

§  492.  Bnf  oto^mtot  of  tdean.  -^  It  has  been  held  that  eourts 
of  equity  have  jurisdiction  to  ePnforoe  liens  on  personal  prop- 
erty,' on  the  ground  that  tbeire  is  no  adequate  remedy  at  law.' 
In  case  of  bill  filed,  all  the  own«*s  and  parties  interested 
should  be  made  parties.^  The  judgment  is  a  eonfirmtftion  of 
the  lien,^  ahd  in  rem  against  t^  property «^ 

1  Donald  u,  Hewitt,  88  Ala.  684.  chancery  to  enforce  a  sale  seems  to  he 

*  Black  V.  Brennan,  6  Dana  (Ky.),  denied  in  Thames  Iroii^work  Co.  #. 

8ia;    Fox    t.    McGreflfor,    U    Barb.  Patent  i>erriek  Co.,  6  Jur.  m.  a.  lOia 

(N.  T.)  41.  «  Case  v.  Wooley,  6  Dana  (K/.), 

»  Trust  V.  Person,  8  Abb.  Pr.  (N.  T. )  id. 

84 ;  2  Kent  Com.  642;  1  Strknge,  560 ;  «  AiMiis  9.  Gilmore,  47  Me.  161 

1  Holt  N.  P.  683.    The  jttriadi6tk»  U  •  Th«mpson  v.  QUmoie,  50  Me.  428. 
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§  493«  Uen  axlM*  ont  of  aiid  i«  Baomi^  for  Paymfiit  of  Debt. 

—  The  mechanics'  lieu  ou  chattels,  as  ob  real  estate,  is  simplj 
a  security  for  the  payment  of  debt ;  without  indebtedness  to 
the  mechanic  there  can  be  no  Hen.  A  release  of  the  debt, 
without  reservation,,  extinguishes  the  right  of  lien.^  Statutes 
of  limitations,  being  statutes  of  repose,  suspend  the  remedy, 
but  do  not  cancel  the  debt ;  and  therefore,  where  the  security 
for  a  debt  is  a  lien,  on  property,  either  personal  or  real,  the  lieu 
is  not  impaired  in  consequence  of  the  debt  being  barred  by  th^ 
statute  of  limitations,^  If  the  debt  was  discharged,  the  lien 
would  be  gone,  but  the  remedy  alone  is  affected  by  their 
action.'  The  Uen  is  commensurate  only  with  the  amount 
due«^  A  purchaser,  either  from  the  owner,  or  on  execution 
against  him,  has  accordingly  been  allowed  to  show  the  state 
of  accounts  between  the  former  owner  and  the  mechanic,  and 
the  lien  of  the  latter  confined  to  the  amount  due  on  the  articles 
sold.^  But  a  set-off  cannot  destroy  a  Uen,  unless  it  is  so  agreed 
between  the  parties ;  as  in  trover  for  certain  iron- work,  the 
defendant  set  up  in  defence  a  Uen  on  the  iron-*work  for  work 
done  to  it  at  plaintiff's  request.  A  claim  of  set-off  to  a  larger 
amount  on  part  of  the  plaintiff  was  held  no  answer  to  the  Uen, 
unless  it  had  been  agreed  between  the  parties  that  the  one 
should  be  deducted  from  the  other.^ 

1  Fierce  o.  Sweet,  83  Penn.  161.  *  Moore  v.  Hitchcock,  4  Wend.  292. 

s  Belknap  v.  Gleason,  11  Conn.  160;  *  Pinnock  v,  Harriion,  8  M.  &  W. 

Biggins  tt.  Seott,  2  B.  &  Aid.  413.  HSL    Queers,  if  mntnal  credits  destroj 

•  Spears  v.  Hartly,  8  Esp.  81.  a  right  of  lien.    Clarke  v.  Fell,  2  L.  J« 

«  BCiller  v.  Atlee^  8  Welt.  H.  &  O.  ir.t.  K.  &  84. 
7d9L 
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§  494.  NeoaMity  for  Contraot  —  The  debt  for  which  the 
lien  is  given  must  arise  out  of  contract,  expressed  or  implied. 
If  one  wrongfully  and  against  the  will  of  the  owner  add 
value  to  the  property  of  the  latter  by  his  labor  or  expendi- 
ture ;  ^  or  if  a  void  contract  be  entered  into  for  the  perfor- 
mance of  labor,^  —  in  either  case  there  will  be  no  lien.'  But 
a  lien,  it  has  been  decided,  may  exist  under  an  executed  con- 
tract, although  that  dontract  were  originally  illegal.  As 
where  a  claim  arose  on  a  transaction  made  on  a  Sunday,  in 
the  course  of  the  ordinary  calling  of  the  bailee,  and  was  ille- 
gal for  that  reason,  under  the  statute  of  29  Car.  II.  c.  7,  a 
special  property  passed  by  the  delivery  of  the  thing,  and  the 
lien  was  valid  ;  the  maxim,  in  pari  delicto  potior  est  conditio 
possidentis,  being  applicable.^ 

§  495.  Contract  by  BstoppeL  —  The  doctrine  of  estoppel  in 
pais  is  also  applicable  to  the  lien  of  mechanics  on  personal 
property.  Parties  will  not  be  permitted  to  deny  the  legal 
effect  of  their  acts  when  they  will  opeittte  as  a  fraud  upon 
others.  Accordingly  a  binding  agreement,  arising  out  of  a 
proposal  to  render  service,  may  be  constituted  between  parties, 
although  the  one  does  not  specifically  consent  to  the  terms 
proposed  by  the  other,  provided  the  former  leads  the  latter 
to  receive  the  assistance  required,  on  the  fair  presumption 
that  it  is  reudered  under  the  terms  of  his  proposal.^  The 
party  furnishing  the  service  must  reasonably  suppose  he  is 
doing  the  work  for  the  owner,  and  the  owner  be  aware  of 
this  fact;  otherwise,  the  lien  will  not  arise.  As  where  a 
person  contracted  to  finish  a  machine,  and  employed  a  me- 
chanic, without  the  knowledge  of  the  owner,  to  perform  the 
work,  disclosing  to  him  the  contract  with  the  owner,  it  was 
held  that  such  mechanic  did  not  acquire  a  lien  in  h^  own 
right  for  his  labor  upon  the  machine  as  against  the  owner, 
although  the  owner  knew  he  was  performing  the  work,  while 
it  was  in  progress,  as  the  work  was  done  on  the  mechanic's 

1  Walther  r.   Wetmore,  1    E,  D.  »  Sawyer  v,  LaDgford,  2  C.  &  K. 

Smith,  7.  697. 

*  Feripisoii  v.  Norman,  5  Bing.  (K.  «  Soarfe  v.  Morgan,  4  M.  &  W.  282. 

C.)  76.  ft  The  Graces,  8  Jur.  501. 
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credit.^  The  lien  may  als^o  be  lost  by  estoppel  where  its 
assertion  would  operate  as  a  fraud  on  innocent  parties.'  A 
party  who  asserts  to  the  world  that  he  has  been  paid  cannot 
claim  a  lien  on  the  property  for  payment  of  his  debt,  as 
against  those  who  have  acted  on  the  representation.^  Or  if 
a  person  having  a  lien  conceal  his  interest,  and  thereby  enable 
the  owner  to  obtain  an  advance  upon  it,  he  will  be  post- 
poned to  the  second  encumbrancer.* 

§  496.  Privity  of  Contract  necaMary.  —  In  general,  privity 
of  contract  is  necessary  between  the  owner  and  mechanic. 
Laborei-s  hired  by  a  contractor,  in  the  absence  of  express  stat- 
ute, have  no  lien  as  against  the  owner.^  Journeymen  have 
no  other  security  for  their  wages  than  their  employer's  per- 
sonal responsibility  on  the  contract  for  hiring.^  Thus,  under 
a  law  that  all  mechanics  of  every  sort,  for  work  done  and 
materials  furnished  in  manufacturing  personal  property,  shall 
have  a  special  lien  on  the  same,  which  must  be  asserted  by 
the  retention  of  the  property  and  not  otherwise,  the  lien  does 
not  attach  in  favor  of  a  workman  who  is  hired  by  another  to 
do  the  work.  In  such  case  the  possession  and  the  lien  is  in 
the  master  or  contractor.^  So  sub-contractors  and  servants 
of  the  person  entitled  to  the  lien  acquire  no  interest  in  the 
property  by  reason  of  the  rights  or  interest  of  their  employers.^ 
To  be  entitled,  thev  must  be  bailees  under  the  contract  for 
work.^  The  Civil  Code  of  Louisiana,  giving  a  privilege  on 
movables  to  a  workman  or  laborer  for  the  price  of  his  labor 
on  the  movable  ^e  has  repaired  or  made,  if  the  thing  continue 
in  his  possession,  applies  only  to  him  who  has  contracted  to 
do  the  work,  and  not  to  journeymen  and  other  mechanics 
whom  he  has  employed  to  work  under  him.^^    So  under  a 

»  HoUlngBworth  r.  Dow,  19  Pick.        «  Mclntyre  v.  Canrer,  2  WatU  &  S. 

(Maes.)  228.  802. 

«  Howard  v.  Tucker,  1  B.  &  Ad.         ^  QuiUUm  v.   Central  RaUroad,  52 

712.  Ga.  374. 

*  Pooley  V,  Badd,  7  E.  L.  &  Eq.  220 ;         8  Jacobs  t- .  Knapp,  60  N.  H.  71. 
Woodley  p.  Coyentry,  S2  L.  J.  Ex.  185,         '  Mclntyre  r.  Carver,  2  Watts  &  8. 
pt  1.  802;  Lewis  v.  Patterson,  20  La.  An. 

*  Chapman  o.  Hamilton,  10  Ala.  k.  b.  204. 

121.  ^^  Landry  v,  Blanchard,  16  La.  An. 

*  Doe  9.  Monson.  83  Me.  480 ;  Hoyi    178. 
V.  Story,  8  Barb.  (N.  Y.)  262. 


762       MECHANICS'  USN  ON  PEBSORAL  PBOPEBTT. 

gtatate  where  ^  any  person  who  labors  at  cutting,  hauling,  or 
drawing  wood,  barks,  logs,  or  lumber,  shall  have  a  lien 
thereon  for  his  personal  services,^'  such  lien  is  limited  to  the 
party  alone  who*  contracts  with  the  owner  of  the  pn^erty  npon 
which  the  labor  of  the  contractor  and  all  his  8ub*contraeto» 
or  servants  is  expended.^  But  under  an  almost  identieid 
statute,  it  was  held,  in  another  State,  that  a  lien  was  created 
iu  favor  of  the  latter.  As  where  it  was  enacted  that  *^  any 
person  who  shall  labor  at  cutting  or  driving  logs,  &c.,  shall 
have  a  lien  on  all  logs,  &c.,  he  may  aid  in  cutting  or  driving, 
for  the  amount  stipulated  to  be  paid  for  his  personal  services, 
and  actually  due,*'  —  laborers  hired  by  a  contractor  have  a 
lien  o^  them  as  against  the  owner.  It  is,  however,  confined 
to  such  logs  as  they  were  employed  to  drive,  and  does  not 
extend  to  those  belonging  to  others.  Such  owner,  if  com- 
pelled to  pay,  may  deduct  the  amount  from  what  is  due  the 
contractor.^  But  if  it  be  further  provided  that  ^'  any  person 
whose  logs  in  the  stream  are  so  intermixed  with  those  of 
another  that  they  cannot  be  conyeniently  separated  for  the 
purpose  of  being  floated  down,  may  drive  them  all,  and  re- 
cover from  such  other  owner  a  reasonable  compensation  for 
driving  of  his  part,"  any  owner  who  is  compelled  by  such  in- 
termixture to  drive  the  logs  of  other  persons  as  well  as  hia 
own,  is  bound,  in  selecting  the  time  for  driving,  and  in  all 
other  particulars  in  which  the  rights  of  such  others  are  in- 
volved, to  exercise  good  faith,  sound  discretion,  and  prudent 
management.  After  having  thus  proceeded^  there  arises  to 
him  a  claim  to  recover  d  the  others  a  reasonable  compen- 
sation ;  and  it  is  no  defence  to  such  claim  that  they  had 
formed  the  purpose  and  made  ample  provision  to  drive  their 
own  logs.^  If  a  legislature  should  undertake  to  extend  this 
lien  to  sub-contractors  and  others  in  whose  favor  no  lien  ex- 
isted at  the  time  of  making  the  contract,  and  as  to  whom  no 
privity  of  contract  existed  with  the  owner,  its  action  would 
be  unconstitutional.^ 

§  497.  Uen  only  created  by  Owner  or  Agent  —  As  the  lien 

I  Jacobs  V.  Knapp,  60  N.  H.  71.  •  Foster  v  Gushing,  85  He.  60. 

*  Doe  V.  MonsoD,  88  Me.  480.  «  Jacobs  v.  Enapp,  GO  N.  H.  71. 
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is  a  propmtftvy  interest  for  the  security  of  debt  arising  bj 
implicatioD  of  law  out  of  the  performance  of  contract,  it  can 
in  general,  be  created  only  by  the  ownert  or  by  some  person 
by  him  aothorized.^  This  power  to  contract  on  the  part  of 
an  agent  may,  as  in  other  caees  of  agency,  be  shown  by  either 
express  authority  or  by  implication.  Previous  dealing  for 
the  principal  by  the  agent,  or  what  fairly  falls  within  the 
scope  of  his  duty,  will  be  sufficient.  Thus,  a  tailor  who 
makes  the  livery  oi  a  master  out  of  cloth  delivered  to  him 
by  a  servant,  has  a  lien  fox  the  ralue  of  his  work.^  There 
is  no  implied  authority  in  one  co*tenant  to  create  a  lien  on 
their  joint  chattel.  As  where  two  persons  built  a  ship  to- 
gether, to  be  owned  by  them  in  certain  proportions,  and  one 
advanced  more  than  his  proportion  of  the  expenses,  he  had  no 
lien  on  the  ship  for  the  balance  due  to  him.^  So,  as  to  third 
parties,,  if  no  authority  exists  to  engage  the  performance  of 
the  work,  there  is  no  lien.  Accordingly,  where  a  servant 
took  his  master's  chaise,  which  bad  been  broken  by  his  negli- 
gencCf  to  a  coacb-maker  to  be  repaired,  without  his  master*s 
knowledge,  the  coach-maker  had  no  right  to  detain  the  chaise 
against  the  master  for  the  repaii*s.^  Exceptions  to  this  gen- 
eral rule  exist  in  those  cases  where  there  is  some  legal  obli- 
gation resting  on  the  party  to  receive  possession  and  be  at 
trouble  in  r^ard  to  the  goods  of  another.  Thus  innkeepers, 
being  compelled  to  receive  guests  and  their  horses,  may 
claim  a  lien  on  the  latter  for  their  keep,  against  the  rightful 
owner,  although  wrongfully  seized  under  color  of  legal  pro- 
eeedinga,  unless  they  know  the  guest  was  a  wrong  doer.^  So 
carriers,  who  are  bound  to  receive  all  goods  offered  for  trans- 
portation,  are  not  compelled  to  inquire  into  the  title  of  the 
party  who  delivers  them,  but  may  assert  their  lien  for  the 
carriage  against  the  veal  owner,  although  they  were  stolen 
by  the  person  on  whose  account  they  were  carried.^    Where, 

^  Honingsworth  t>.  Dow,  19  Pick.        *  Hiscox  v.  Greenwood,  4  Esp.  174. 
(Ma88.)  228  ;  Turner  v.  Beane,  3  Wels.         *  Johnson  v.  Hill.  3  Stark.  172. 
H.  &  G.  836.  '  Torke  v,  Grenangh,  2  Ld.  Ba/m. 

s  JohBson  V.  Hill,  8  Stark.  172.  867. 

•  MerriU  v.  BarUeU,  6  Pick.  (Mast.) 
46. 


764  MECHANICS'  ISEfi  ON  PEB80NAL  PBOPEBTT. 

howeveri  an  artisan  has  a  lien  for  his  general  balance,  and  the 
owner  of  goods  entrusts  them  with  another  for  manufacture, 
and  the  latter  delivers  them  to  the  artisan,  this  lien  extends 
to  all  the  goods  to  be  wrought  upon,  though  they  do  not  be- 
long to  the  person  who  brought  them  in,  provided  the  artisan 
was  ignorant  that  they  belonged  to  another.^  If  he  know 
who  the  true  owner  is,  the  lien  will  not  attach.  Thus,  where 
a  grazier  employed  a  salesman  to  sell  cattle,  who  employed  a 
book-keeper,  whose  duty  it  was  to  receive  the  purchase-money 
and  to  keep  an  account  of  the  cattle  sold,  distinguishing  what 
each  beast  sold  for,  and  to  whom  it  belonged,  the  book-keeper 
could  not  retain  the  money  for  the  grazier's  cattle  from  him 
on  the  ground  of  a  balance  due  from  the  salesman.^ 

§  498.  Performance  of  Contract.  — The  lien  being  in  the  nature 
of  an  implied  contract  that  the  party  who  has  performed  the 
labor  may  hold  the  goods  until  he  receives  the  pay  for  doing 
what  he  had  undertaken  to  perform  about  them,  at  the  re- 
quest of  the  owner,  it  follows,  if  he  has  not  fully  performed 
what  he  undertook,  such  a  contract  cannot  fairly  be  inferred. 
To  allow  him  to  bold  the  goods  might  in  e£Eect,  in  many 
cases,  depiive  the  owner  of  the  right  to  have  the  damages 
for  the  non-performance  of  the  contract  deducted.  He  might 
be  .compelled  to  pay  the  amount  demanded  in  order  to  gain 
possession  of  his  goods.'  So  it  has  been  held  that  where  a 
person  contracted  to  cut  down  the  timber  of  another,  and 
deliver  the  same  by  a  certain  time  at  a  certain  place,  for  a 
certain  price  to  be  then  paid,  and  was  to  have  a  lien  upon 
the  wood  for  the  stipulated  payments,  and  he  failed  to  deliver 
by  the  time  specified,  he  lost  his  right  of  lien,  where  he  had 
been  paid  for  all  the  work  actually  done,  to  hold,  possession 
of  what  he  had  cut  in  expectation  of  the  future  fulfilment  of 
his  contract,  as  he  had  himself  violated  it.^  The  necessity  for 
entire  performance  of  contract  has  been  pushed  to  the  extent 
that  a  lien  does  not  exist  for  the  contract  price  when  only  a 
part  of  the  work  has  been  done,  and  that  though  the  owner 


1  Weldon  v,  Gould,  3  Eep.  268.  •  Hodgdon  v.  Waldron.  9  N.  H.  66. 

s  Good  9.  Jones,  Peake  Gas.  2S&  «  HUger  v.  Edwards,  6  NeT.  Si. 
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prevents  the  eoDtract  from  being  consummated.^  This  deci- 
sion would  seem  to  conflict  with  the  following,  that  where  a 
contract  is  entered  into,  by  which  a  party  agrees  to  manufac- 
ture boards  for  another,  and  to  transport  them  to  market  at 
a  stipulated  price,  and  provision  is  made  by  the  contract,  giv- 
ing the  manufacturer  a  lien  upon  the  boards  which  shall  be 
delivered  by  him  after  the  delivery  of  a  8pecified  quantity ;  if 
the  whole  quantity  of  boards  made  be  not  sufficient  to  enable 
the  manufacturer  to  deliver  the  specified  quantity  and  satisfy 
his  lien,  and  such  inability  is  caused  by  the  omission  of  the 
other  party  to  supply  him  with  a  sufficient  number  of  saw- 
logs  out  of  which  tomanufacture  boards,  the  common-law  lien 
attaches  to  the  last  quantity  manufactured,  notwithstanding 
the  special  agreement.^ 

499.  177116X1  Contract  is  inoonsistent  with  Iden. — The  right 
of  lien  being  founded  on  an  implied  contract,  where  it  ap- 
pears that  the  parties  have  contracted  for  a  paiticular  time 
of  payment,  or  for  a  mode  inconsistent  with  the  contract 
which  the  law  would  otherwise  imply,  no  lien  exists.'  As 
where  the  agreement  looks  to  the  personal  credit  of  the 
debtor  or  another  for  satisfaction  of  his  demand.^  So,  if  a 
party  receive  a  particular  security.®  Inasmuch  as  possession 
is  essential  to  the  continuance  of  the  lien,  if  the  agreement  fix 
the  time  of  payment  to  a  day  subsequent  to  that  on  which, 
by  its  terms,  goods  are  to  be  delivered,  there  is  no  lien,  al- 
though in  case  of  insolvency  of  the  employer  the  mechanic 
might  stop  them  in  transitu^  A  lien  is  wholly  inconsistent 
with  a  dealing  on  credit,  and  can  only  subsist  where  payment 
is  to  be  made  m  ready  money,  or  there  is  a  bargain  that 
security  shall  be  given  the  moment  the  work  is  completed.^ 
But  it  has  been  said  that  the  law,  in  holding  that  a  party 

1  Lllley  V,  Barnsley,  1  C.  &  K.  844.  489 ;  Tamvaco  v.  Simpson,  19  C.  B. 

«  Mount  r.  Williami.  11  Wend.  77.  w.  s.  463;   Curtis  v.  Jones,  1   How. 

»  Dunbar  v.  Pettee,  1  Daly  (N.  T.),  (N.  Y.  Ct.  of  App.)  149. 

112;  Randellr.  Brown.2How.(U  S.)  '  Raitt  v.  Mitchell.  4  Camp.  146; 

406.  Peroux  r.  Howard,  7  Pet  (U.  S.)  824 ; 

<  Ballev  r.  Adams,  14  Wend.  (N.  T.)  Stevens  v.  Faucet,  24  III.  488 ;  Woolen 

201.          '  Man.  v.  Huntley,  8  N.  H.  441 ;  Stickney 

•  Davis  r.Bowsher,  6  D.  &  E.  488.  r.  Allen,  10  Gray  (Mass.).  862;  Dun- 

•  Fieldings  v.  Mills,  2  Bosw.  (N.  Y.)  ham  v.  Pettee,  1  Daly  (N.  Y.),  112. 
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who  bas  thus  pven  credit  for  goods  waives  his  lien,  does  ep 
.on  tbe  im[died  condition  that  the  receiFer  of  them  will  keep 
his  cjredit  good.  If,  therefore,  before  payment  and  after  sale, 
a  vendee  becomes  bankrupt  or  insolvent,  and  the  vendor  stiU 
retains  the  custody  of  the  goods,  or  any  pai*t  of  them,  his  lien 
is  restored,  and  he  may  hold  the  goods  as  security  for  the 
priee.^  A  contract  for  payment  in  advance  is  no  waiver.^ 
But  a  deposit  of  goods  for  a  particular  purpose  inconsistent 
with  the  notioD  of  a  lien,  as  to  hold  them  or  the  proceeds  for 
the  owner  or  a  third  person,  does  operate  as  such  waiver.^ 
So  an  express  contract,  that  the  lien  shall  be  retained  to  a 
specified  extent,  is  equivalent  to  a  waiver  of  the  lien  to  any 
greater  extent ;  as  a  stipulation  that  the  property  shall  remain 
liable  for  a  first  payment,  and  separate  securities  shall  be 
taken  for  the  residue.^  Again,  where  parties  undertake  to 
.regulate  by  agreement  the  extent  of  lien,  the  contract  wiU 
not  be  held  to  include  a  debt  incurred  for  additional  work 
outside  of  its  terms,  when  it  is  not  .alleged  that  such  addi- 
tional work  was  done  on  the  faith  of  the  lien,  or  that  there 
was  an  agreement  between  the  parties  that  the  lien  should 
be  enlarged  to  include  the  price  of  such  work.^  A  right  of 
Uen  which  would  otherwise  attach  may  be  waived  l^y  custom 
or  course  of  dealing.^  As  keeping  a  chattel  for  another,  and 
turning  its  keep  into  the  current  of  general  deal,  and  putting 
it  in  with  and  upon  the  same  footing  as  other  matters  of 
charge  having  no  relation  to  the  chattel  upon  which  the 
party  was  receiving  pay  by  current  credits  to  the  owner,  or 
charges  by  him,  is  altogether  inconsistent  with  the  idea  of  an 
implied  lien  to  secure  the  charges  for  the  ke^pJ 

§  500.  For  what  and  to  whom  Uen  Ib  .given.  —  The  labor, 
services,  and  expenditures  which  entitle  to  the  lien  are  such 
as  any  person  may  perform,  the  natural  result  of  which  is  to 
increase  the  value  of  the  article.  It  applies  equally  to  the 
original  manufacture,  addition,  or  repair  of  personal  chattels, 

^  Arnold  v.  DelaDO,  4  Cush.  (Mass.)  *  Brown  v.  GUman,  4  Wlieat  (U.  S.) 

83.  26&. 

>  Ruggles  V.  Walker,  84  Yt.  470.  •  Donald  v.  Hewitt,  88  Ala.  534. 

•  BandeU  t^.  Brown,  2  How.  (U.  8.)  *  Raitt  v.  Mitchell,  4  Camp.  146. 

406.  Y  Wille  V.  Barrister,  36  V t.  220. 
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and  covers  ike  full  value  of  the  work  done  and  materials  tixr 
pencbd,  though  they  may  exoeed  io  value  the  original  article.^ 
It  is  not  confined  to  any  partieular  class  of  manufactnrers, 
mrtisans,  or  meofaanios,  or  those  who  follow  exclusively  any 
special  calling  or  trade,  but  extends  to  every  bailee  for  hire, 
and  known  in  the  civil  law  as  loeatio  operU  faeiendi?  Thus, 
coach-makers  have  a  specific  lien  upon  carriages  sent  to  them 
for  repair.'  So,  iron-workers,*  dyers,*  calico-printers,*  bleachers, 
drapers,^  fullers,*  tailors,*  brickmakers,^*  imillers,*^  manufac- 
turers of  starch  or  other  articles,^'  printers,^  engravers,**  pub- 
UBheinj,**  shipwrights,'*  farriers,^^  trainers,^  veterinary  sur- 
geons,'* and  accountants.^  If  the  bailee  do  not  work  upon  the 
thing,  or  perform  such  labor  as  by  his  services  and  expenditures 
additional  value  is  added,  it  has  been  held  there  is  no  lien,  as 
a  certificated  conveyancer ;  ^  so  an  agistor  of  cows  has  been 
decided  to  have  no  lien ;  *•  so  a  livery-stable  keeper,**  unless 
by  special  agreement  with  the  owner.^  Another,  and  prob- 
ably a  better  reason,  has  been  assigned  for  a  denial  of  the 
lien  to  these  latter ;  namely,  that  the  very  nature  of  the  bail- 


^  Gregory  v,  Strjker,  2  Den.  (K.  T.)  »  Blake  o.  NicholsoD,  8  Matde  &  S. 

681.  167. 

3  Moore   v.    Hitchcock,   4   Wend.  ^<  Marks  v,  Lahee,  8  Ding.  N.  C. 

(N.  T.)  292 ;  Nevan  p.  Roup,  Clarke,  408. 

207;  TowHBend  v,  Newell,  14   Pick.  i*  Brook  v.  Wentworth,  8  Anstr.  881. 

(BiaM.)  382 ;    Mclntyre  v.  'Carver,  2  »  Franklin  v.  Hosier,  4  B.  &  Aid. 

Watts  &  S.  892 ;  Gregory  v,  Stryker,  341. 

2  Den.  (N.  Y.)  628;  Chappell  r.  Oady,  "  Bac.  Abr.  Trover,  (E),  694;  Mns- 

10  Wis.  111.  pratt  v.  Gregory,  1  M.  &  W.  641. 

»  Houlditch  V,  Milne,  8  Esp.  86 ;  "  Scarfe  v,  Morgan,  4  M.  &  W.  288. 

Houlditch  17.  Desanges,  2  Stark.  299.  »  Lord  v,  Jones,  24  Me.  489. 

*  Pinnock  v.  Harrlaon,  3  M.  &  W.  ^  Brace  v.  Iryine.  13  Shaw  Cas.  487. 
532.  ^  Steadman  v.  Hockley,  15  L. J.  Ex. 

*  Green  v.  Fanner,  4  Bnrr.  2214 ;  819. 

Bennett  v.  Johnson,  2  Chitty,  455.  «  Chapman  v.  Allen,  Cro.  Car.  271 ; 

«  Weldon  r.  Goold,  8  Esp.  268.  Jackson  o.  Comroins,  5  M.  &  W.  342; 

7  ExparU  Andrews,  Cooke,  460.  Stone  v,  Lingwood,  1  Stark.  661. 

8  Rose  r.  Hart,  8  Tannt.  499.  «■  Wallace    v.    Woodgate,    By.    & 

*  Cowper  r.    Andrews,    Hob.    42;  Moody,   193;  Judson  p.  Etheridge,  I 
Hossey  v.  Christie.  9  East,  488.  Cr.  &  M.  743 ;  Orchard  v.  Rackttraw, 

10  Moore   v,  Hitchcock,  4    Wend.  9  M.  G.  &  8.  698;  Dizoa  v.  Dalby,  1 

292.  T7p.  Can.  79. 

1^  CiMse  V.  Wcstmore,  5  Maale  &  S.  ^  Donatty  r.  Crowther,  11  Moody, 

180 ;  Ex  paru  Ockenden,  1  Atk.  236.  479 ;  Saint  v.  Smith,  1  Coldw.  (Tenn.) 

^  Buggies  V.  Walker,  84  Vt  470.  51. 
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ment  in  case  of  liyeiy-stable  keepers  and  i^stment  of  milch 
cows  does  not  contemplate  a  continuing  possession  on  the  part 
of  the  person  rendering  the  service,  —  that  standing  at  livery 
implies  the  right  of  the  owner  to  take  possession  and  use  the 
animal  at  pleasure.^ 

§  501.  Incidental  Labor.  —  Labor  and  expenditures  proper 
or  necessary  for  the  performance  of  the  contract,  though  inci- 
dental, will  be  protected  by  the  lien.  Thus,  warehousemen 
have  a  lien  not  only  for  storage,  but  necessary  expenses  for 
hauling  the  goods  to  the  warehouse.^  A  factor  has  a  lien  not 
only  for  his  commissions  for  selling  the  goods,  but  also  for 
holding,  storing,  and  insuring  them.^  So  if  an  individual,  at 
the  request  of  the  owner  of  goods,  ag^e  to  convey  them  for 
him  for  a  certain  price,  and  to  obtain  possession  from  an  ex- 
press company,  has  to  pay  a  bill  for  their  former  carriage, 
he  has  a  lien  for  the  amount  paid  the  company  for  express 
charges,  as  he  took  the  place  of  the  express  company  in  re- 
spect to  their  lien.^  But  a  dyer  has  no  lien  on  goods  delivered 
to  him  in  the  course  of  trade  but  for  the  price  of  dyeing.* 

§  502.  Extent  of  Zden.  —  The  right  of  lien  is  confined  to  the 
chattel  operated  upon,  and  does  not  extend  to  articles  of  the 
ownrer  with  which  he  may  have  wrought.  For  example,  a 
printer  into  whose  hands  stereotype  plates  are  put  for  the  pur- 
pose of  printing  from  has  no  right  of  lien  or  retention  over 
them  for  his  account  for  printing  from  them  the  work  of  which 
they  are  the  plates.®  The  whole  theory  of  a  lien  for  labor  and 
materials  rests  upon  the  basis  that  such  labor  and  materials 
have  entered  into  and  contributed  to  the  production  or  equip- 
ment of  the  thing  upon  which  the  lien  is  impressed,  and  the 
party  having  it  in  his  possession  has  a  right  to  retain  the 
thing  itself,  whatever  it  may  be,  until  the  services  in  I'elation 
thereto  shall  have  been  paid  by  the  general  owner.^    Accord- 

1  Judson  r.  Etheridge,  1  Cr.  &  M.         *  CoUep  r.  Shepard,  19  Barb.  (N.  Y.) 

748 ;  Orchard  v.  Rackstraw,  19  L.  J.  0.  806. 

P.  803;  Sandereon  v.  Bell,  2  Cr.  &  M.         •  Green  r.  Farmer,  1  W.  Bl.  651. 
804 ;  Fox  r.  McGregor,  11  Barb.  (N.  Y.)         «  Brown  u,  Sommenrille,  6  Shaw 

41 ;  WiUs  V.  Barrister,  86  Vt.  220.  Caa.  (2d  aer.)  1267. 

»  Burr  V.  Daugherty,  21  Ark.  659.  ^  PhUUps  w.  Wright,  6  Sand£  (N.  Y.) 

*  Sheldon    v.    Raveret,    49   Barb.  842. 
(N.  Y.)  203. 
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ingly,  where  it  is  enacted  that  "  any  ship-carpenter,  &c.,  or 
other  person  who  shall  perform  labor  or  furnish  materials  for 
or  on  account  of  any  vessel  building  or  standing  on  the  stocks, 
&c.,  shall  have  a  lien  for  his  wages  or  materials,"  the  moulds 
for  a  vessel  or  the  model  of  a  ship  cannot  be  regarded  as  a 
part  of  the  materials  with  which  it  is  constructed.  They  are 
used  in  its  building  as  patterns  in  a  foundry,  or  the  last  for  a 
shoe.  They  may  be  indispensable  for  the  construction  of  a 
vessel,  as  are  the  tools  of  the  carpenter  or  joiner,  or  the 
ground  upon  which  the  keel  is  laid  and  the  ship  finished,  but 
they  do  not  enter  into  its  structure.  The  materials  of  which 
the  moulds  are  made  do  not  belong  to  the  vessel,  nor  does  the 
title  to  them  pass  to  its  purchaser.  They  may  be  used  again, 
if  another  vessel  of  the  same  tonnage  and  form  is  to  be  built ; 
or  they  may  be  modified  for  another  of  different  size,  and  are, 
therefore,  not  subject  to  the  lien.^ 

§  503.  No  Lien  for  Ezpenditiires  In  taking  Care  of  Chattel.  — 
An  artificer  who,  in  the  exercise  of  his  right  of  lien,  detains, 
for  the  price  of  his  work,  a  chattel  upon  which  he  has  ex- 
pended his  labor  and  materials,  has  no  claim,  in  the  absence 
of  any  special  usage  of  trade,  against  the  owner  of  the  chat- 
tel for  warehousing  or  taking  care  of  it  while  so  detained. 
Such  a  claim  has  no  foundation  ex  contractu  or  ex  delicto.  The 
owner  of  a  chattel  can  hardly  be  supposed  to  have  promised  to 
pay  for  the  keeping  of  it,  while  against  his  will  he  is  deprived 
of  the  use  of  it ;  and  there  seems  no  consideration  for  such  a 
promise.  The  chattel  can  hardly  be  supposed  to  be  wrong- 
fully left  in  the  possession  of  the  artificer,  when  the  owner  has 
been  prevented  by  the  artificer  from  taking  possession  of  it 
himself.  If  such  a  claim  can  be  supported,  it  must  constitute 
a  debt  from  the  owner  to  the  artificer,  for  which  an  action 
might  be  maintained.  It  would  be  attaching  another  right ; 
namely,  that  if  the  bailor  fail  to  pay,  the  article  shall  be  kept 
at  his  expense.  It  may,  however,  be  acquired  by  express 
agreement  or  usage  of  trade.    Where  such  a  charge  is  made, 

^  Ames  V.  Djer^  41  Me.  897. 
49 
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md  paid  under  prote8t»  money  had  fuad  reoeiyed  lies.^  So  a 
person  has  no  right  to  keep  the  property  of  another,  and  charge 
for  the  standing  of  it,  unless  th^re  was  a  previoas  bargain  be* 
tween  him  and  the  owner  or  his  authorized  agent.' 

1  BritiBh  Empire  Ship  Co.  v.  Somes,    Id.  867,  itnd  in  Hoase  of  Lords,  8  H.  L. 
6  Jar.  X.  8.  Ex.  Ch.  676 ;  1  Bll.  Bi.  &  £11.    Cas.  888. 
853 ;  affirmed  in  S^cbequer  CluMnb^,        '  Biurton  v,  Biuigfaaa,  6  C.  &  P.  674. 
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§  504.  Qtenersl  Piln^plM.  •^  As  the  right  of  the  lienor  is  a 
mere  privilege  to  hold  poseession  of  a  chattel,  the  property  of 
which  is  in  the  geueral  owner,  any  act  incoDBistent  with  this 
poeeession  on  his  part,  or  title  in  the  owner,  is  deemed  a  waiver 
of  the  lien.^  Thus  a  voluntary  surrender  of  possession  of 
the  thing  to  the  owner,  or  delivery  to  a  third  party,  or  any 
other  act  inconsistent  with  his  own  possession,  operates  as  an 
abandonment.  Accordingly,  where  a  party  having  a  lien  on 
goods  caused  them  to  be  taken  in  execution  at  his  own  suit, 
he  thereby  destroyed  his  right  of  lien,  though  the  goods  had 
never  been  removed  from  his  premises ;  for  possession  must 
have  been  virtually  vested  in  the  sheriff  in  order  to  enable 
him  to  sell  them.^  So  if  goods  in  the  possession  of  a  party 
having  a  lien  on  them  are  attached  at  the  suit  of  such  party, 
he  waives  his  lien  thereby.^  Again,  where  a  party  has  posses- 
sion of  goods  on  which  he  has  advanced  money,  and  is  ordered 
to  sell  them  and  apply  the  proceeds  in  a  way  inconsistent  with 
his  right  of  lien,  to  which  he  assents,  he  cannot,  after  the  sale, 
claim  his  lien ;  he  will  be  held  to  have  waived  it.^  A  con- 
sent, however,  to  hold  property  for  another,  but  subject  to  a 
party*s  own  lien,  is  not  a  waiver.^  A  misuse  of  the  property 
by  sale  or  pledge  of  the  article ;®  or  attempting  to  sell  it,  and 

1  Gnrr  v.  Cnthbert,  12  L.  J.  Ex.  chattel  is  lost  by  buying  sucli  cl)attel 

809 ;  Bean  v.  Bolton,  8  Phila.  87.  of  the  general  owner  in  pajment  of 

^  Jacobs  V.  Latour,  2  M.  &  P.  201 ;  such  work  and  other  claims.    Mexal  v. 

8.  c.  5  Bing.  130.  Dearborn,  12  Gray  (Mass.),  886. 

*  Legg  V.  Wiilard,  17  Pick.  (Mass.)         ^  Scott  v.  Kewington,  1  M.  &  Rob. 

140.  252;  Jones  v.  Cllffe,  1  Cr.  &  M.  640; 

^  Hairison  v.  Scott,  10  Jur.  443.  Gallaher  v,  Ck>hen,  1  Browne  (Penn.), 

B  Wilson  V.  Martin,  40  N.  H.  88.  48.  i 

So  a  lien  of  a  bailee  for  work  on  a 
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sending  it  to  a  market  for  that  purpose ;  ^  or  wrongfully  de- 
taining goods,  or  refusing  to  comply  with  the  lawful  demands 
of  the  owner ;  ^  or  any  conversion  thereof  to  his  own  use  which 
militates  against  the  right  of  property  in  the  owner,  as  draw- 
ing out  a  quantity  of  wine  from  a  cask  and  filling  it  up  with 
water,  —  will  operate  as  a  waiver.^  Consequently  an  unquali- 
fied refusal  to  surrender  upon  a  demand  duly  made  is  evi- 
dence of  a  conversion,  because  it  involves  a  denial  of  any 
title  whatever  in  the  person  who  makes  the  demand.^  So 
where  a  lien  upon  goods  exists,  and  the  party,  when  demand 
of  the  goods  is  made,  asserts  his  right  to  hold  as  purchaser, 
and  not  on  account  of  the  lien,  he  cannot  in  an  action  brought 
against  him  protect  himself  under  the  lien.^  If,  however,  the 
contract  between  the  parties  authorize  the  possession  of  the 
lienor  under  cu*cumstances  otherwise  inconsistent  with  the  lien, 
there  will  be  no  waiver  in  maintaining  the  rights  thus  secured 
by  the  agreement.^  But  the  conduct  of  the  lien-holder  must 
be  covered  by  the  terms  of  the  stipulation.  As  where  a  party 
has  a  number  of  articles  in  his  possession,  with  a  lien  and 
power  of  sale  to  pay  expenses,  he  has  no  right  to  sell  more 
than  enough  to  pay  what  is  owing.  The  sale  of  the  balance 
is  a  conversion." 

§  505.  Question  of  Intention  —  Bffeot  of  Waiver.  —  Waiver 
of  lien  is  always  a  question  of  intention.  There  must  be  a 
knowledge  of  the  circumstances,  and  some  act  done,  with  the 
intention  to  waive  the  right,  by  the  party  thereto  entitled.® 
It  is  a  question  of  fact,  to  be  gathered  from  the  evidence  and 
nature  of  the  transaction.^  As  in  the  establishment  of  a  lien 
the  burden  of  proof  is  on  the  party  claiming  it,*^  so,  when 
either  admitted  or  once  shown  to  exist,  it  will  rest  upon  the 

1  Vincent  v.  Conklin,  1  E.  D.  Smith,  «  Bradeen  v.  Brooks,  22  Me.  463. 

203.  "^  Whitlock  v.  Heard,  13  Ala.  n.  a. 

a  Walker  v.  Wetmore,  Id.  7.  776. 

8  Johnson  v.  Jolinson,  Rowe,  437 ;  *  Steamboat  Robert  Morris  v.  WO* 

Whitlock  V.  Heard.  13  Ala.  n.  b.  776.  liamson,  6  Ala.  k.  s.  60. 

«  Hanna  v.  Phelps,  7  Ind.  21 ;  Pic-  »  Griggsbj  v.  Hair,  26  Ala.  h.  s. 

quet  V.  M'Kay,  2  Blackf.  466.  827. 

fi  Saltus    V.    Everett,    20    Wend.  lo  Wilis  v,  Barnster,  86  Vt  220. 
(N.  Y.)  267;  Mexal  v.  Dearborn.  12 
Gray  (Mass.),  836. 
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party  denying  it  to  show  satisfactorily  that  the  party  entitled 
does  not  rely  upon  it  as  a  means  of  enforcing  reimbursement 
for  his  labor.i  A  lien  cannot  be  waived  and  resumed  at 
pleasure.^  When  once  voluntarily  waived,  it  is  gone,*  and  is 
the  same  as  if  it  had  never  existed.*  It  will  not  revive  on  a 
party  recovering  his  possession,^  unless  the  chattel  had  been 
stolen  or  taken  away  by  a  trespasser  or  by  fraud ;  in  which 
case  the  lien  in  reality  never  ceased  to  exist.^  The  surrender 
of  a  lien  constitutes  a  valuable  consideration  to  support  an  in- 
dependent contract  or  promise  to  pay  a  debtJ  Thus  if  a 
tradesman,  having  goods  in  his  possession,  upon  which  he  has 
a  lien,  parts  with  these  goods  on  the  promise  of  a  third  per- 
son to  pay  the  demand,  such  promise  is  not  within  the  Stat- 
ute of  Frauds.®  So  if  a  mechanic,  working  for  a  contractor, 
is  restrained  from  filing  his  claim  for  lien,  by  a  promise  of 
the  owner  to  pay  him,  by  which  his  lien  against  the  property 
was  lost,  the  owner  is  liable  on  such  promise,  though  not  in 
writing.® 

§  506.  L088  of  Lien  by  Surrender  of  PoBBession.  —  The  gen- 
eral rules  of  the  common  law  respecting  the  waiver  of  lien  by 
parting  with  possession  are  now  well  settled.^®  A  claimant, 
by  parting  with  his  dominion  over  the  property  so  as  to  put 
it  out  of  his  power  to  surrender  it  on  demand  to  the  general 
owner  on  payment  or  tender  of  the  price  of  manufacturing  or 
repairing  it,  loses  all  right  of  lien  therein."  Accordingly,  if 
one  have  a  lien  on  chattels  for  labor  performed  thereon,  and 
deliver  them  up  to  the  owner  or  his  agent,^^  without  insisting 
on  holding  them  as  security,  the  lien  is  dissolved.^*  Of  if  the 
owner  of  a  saw-mill,  who  has  a  lien  upon  lumber  sawed  by 
him,  voluntarily  permit  the  owner  to  remove  it  from  his  pos- 

1  Hague  V.  Sheriff  of  Lewis  Co.,  1  ^  Walker  v.  Taylor,  6  C.  &  P.  762. 

Wash.  T.  196.  «  Houlditch  v.  Milne,  8  Esp.  86. 

>  Picquet  v.  M'Kay,  2  Blackf .  466.  *  Andre  v.  Bodman,  13  Md.  266. 

«  Ireland    v.    Berrjman*    8    Bush  10  pinnej  r.  Wells,  10  Conn.  104. 

{Ky.),366.  "  Buggies  v.  Walker,  84  Vt  470; 

«  Pharis  V,  Leachman,  20  Ala.  ir.  t.  Smith  v.  Scott,  31  Wis.  420. 

662.  i>  Sticknej  v.  Allen,  10  Gray  (Mass. ), 

*  Sweet  V.  Pym,  1  East,  4.  862. 

*  Wallace  v.  Woodgate,  By.  &  M.  »  Brackett  v.  Hayden,  16  Me.  847. 
104. 
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session,  it  is  gone,  and  the  owner  of  the  lumber  may  sustain 
trespass  for  a  subsequent  taking  of  the  property  by  a  stran- 
ger.^ So  a  party  who  contracted  to  build  a  steamboat  and 
deliver  it  at  a  certain  day  has  no  lien  after  having  parted  with 
the  property  unconditionally.^  The  lien  of  an  artisan  upon 
an  article  manufactured  by  him  is  also  lost  by  a  voluntary 
abandonment  of  the  possession  of  the  property.^  The  de- 
livery or  parting  with  possession  su£B^cient  to  effect  this  loss 
of  lien  is  such  a  delivery  as  would  be  sufficient  under  the 
Statute  of  Frauds  to  vest  title ;  words  alone,  unaccompanied 
by  acts,  cannot  make  out  a  delivery.^  But  it  may  be  lost  by 
entering  into  an  obligatory  agreement,  based  on  a  legal  con- 
sideration, to  deliver  it  up,  —  possession  in  such  case  need 
not  pass.  A  parol  promise  to  pay  the  debt  of  another,  and 
void  by  the  Statute  of  Frauds,  furnishes  no  sufficient  consid- 
eration for  such  agreement.^  To  determine  if  a  lien  has  been 
waived  by  a  written  instrument,  it  is  necessary  to  examine 
the  whole  instrument,  and  to  compare  the  parts  invoked  to 
defeat  the  lien  with  all  the  other  parts.^ 

§  507.  Dellveiy  of  Part  do«ft  not  waive  Iden  on  Balance. — 
Delivery  of  part  of  goods  manufactured  or  repaired  as  one 
transaction  does  not  impair  the  lien  on  the  balance  for  the 
whole  amount  dueJ  Thus^  a  tailor  employed  to  make  a  suit 
of  clothes  has  a  lien  for  the  whole  price  upon  any  part  of 
them.^  So,  although  one  who  had  cut  and  hauled  to  his  mill 
a  quantity  of  timber  from  the  land  of  another  to  be  sawed, 
delivered  a  part  of  it  to  the  owner,  his  whole  claim  for  cut- 
ting, hauling^  and  sawing  is  nevertheless  a  lien  upon  that 
part  which  remains  in  his  possession.^  A  portion  of  boards 
were  delivered  without  requiring  payment  for  their  sawing, 
and  the  mill-owners  retained  possession  of  the  residue,  they 
might  enforce  their  lien  for  the  whole  work  done  against  the 

1  Bailey  v.  Quint,  22  Vt.  464.  •  Kimball  v.  Ship  Anna  2  Cliff.  C. 

*  Walker  v.  Anshute,  6  Watts  &  S.    C.  4. 

519.  7  Partridge  v.  Trustees  of  Bart  Col.. 

«  King  V.  Indian  Orchard  C.  C,  11  6  N.  H.  286. 

Cu8h.  (Mass.)  231.  e  Blake  t^.  Nioholson,  8  Maiile  &  S. 

^  Gardet  t*.  Belknap,  1  Cal.  899.  167. 

*  Danforth  v.  Pratt,  42  Me.  60.  »  Palmer  v.  Tucker,  45  Me.  S16. 
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portion  left  in  their  poesession.^  The  same  rule  applies  to 
.  other  cases  of  lien.  Delivery  of  part  of  goods  mentioned  in 
one  bill  of  lading  to  the  consignee  does  not  defeat  a  Hen  on 
the  remainder  for  the*whole  freight  unpaid,^  as  a  carrier  may,  • 
if  he  see  fit,  deliver  a  part  of  a  particular  shipment,  vrithout 
impairing  his  right  to  hold  the  residue  for  the  freight  upon 
the  whole  consignment  from  which  the  part  so  delivered  was 
taken.^  But  where  a  storekeeper  made  advances  to  the 
owner  of  a  lot. of  grain  deposited  in  the  storehouse,  and 
the  owner  sold  the  grain  and  granted  an  order  of  delivery 
to  a  purchaser,  and  the  order  was  intimated  to  the  storekeeper, 
and  several  parcels  of  the  grain  were  subsequently  delivered 
to  the  purchaser's  order,  but  no  transfer  was  made  in  the 
storekeeper's  books  to  the  name  of  the  purchaser,  nor  the  grain 
*  measured  to  him,  the  storekeeper  was  not  entitled  to  withhold 
delivery  of  the  remainder,  on  the  ground  of  a  lien  for  the  ad- 
vances to  the  original  owner  as  against  the  bond  fide  purchaser.^ 
§  508.  Surrender  must  be  voluntary.  -^  For  delivery  to  op- 
erate as  a  waiver  of  lien  there  must  be  a  voluntary  surrender 
of  possession  with  intent,  expressed  or  implied,  to  part  with 
the  lien.  The  mere  manual  delivery  of  an  article  by  a  me* 
chanic  does  not,  of  itself,  operate  necessarily  to  discharge  it.'^ 
Consent  to  change  of  possession  may  be  given,  and  will  be  as 
effectual  after  as  before  a  removal ;  and  such  consent  may  be 
inferred  fi-om  the  conduct  of  the  party  as  well  as  by  direct 
evidence.  If  possession  is  gained  wrongfully  or  fraudulently, 
it  gives  no  lien ;  so,  if  it  be  given  for  a  special  purpose,  it 
cannot  be  applied  to  another.  The  same  equity  requires  that 
if  the  possession  be  lost  wrongfully  or  fraudulently,  and  be 
afterwards  regained  without  fraud  or  wrong,  the  lien  will 
be  in  force.^  A  delivery,  also,  procured  by  fraud  does  not 
occasion  a  forfeiture.  It  is  in  law  no  delivery.  To  establish 
otherwise  would  be  at  variance  with  every  principle  of  rea- 

1  McFarland  r.  Wlieeler,  26  Wend.        *  Lturie  v.  Black,  10  Shaw  Caa.  1. 

(N.  T.)  467;  Rugglea  v.  Walker,  34        *  One  hundred  and  fifty-one  Tona 

Vt  470.  of  Coal,  4  Blatchf.  C.  C.  368. 

3  Frothingham  v.  Jenkins,  1  Cat.  42.         >  Johnson  v.  The  McDonough,  Gil-  M 

<  Seara  v.  Bags  Linseed,  1  Clilf.  C.  pin,  101.  " 

C.68. 


776       MECHANICS*  LIEN  ON  PERSONAL  PROPERTY. 

son  and  justice,  and  o£Per  a  premium  to  fraud .^  Thus,  where 
a  party  relinquishes  a  prior  lien  in  consequence  of  a  fraud 
upon  him,  he  may  annul  the  agreement  for  relinquishment, 
and  retake  the  article  under  his  prior  lien.^  So  if  delivery 
of  goods  to  a  purchaser  be  made  in  reliance  on  a  contempo- 
raneous payment,  which  turns  out  not  to  have  been  actually 
made,  the  intention  to  waive  the  lien  will  be  negatived,  and 
possession  may  be  taken,  as  if  no  delivery  had  occurred.^ 
Delivery  of  goods  by  a  mechanic  and  payment  by  the  owner 
are  concuiTent  acts,  and  neither  party  is  bound  to  perform 
his  part  of  the  contract,  unless  the  other  is  ready  to  perform 
the  correlative  act ;  ^  and  if  a  man  purchase  goods  at  a  shop 
for  cash,  and  they  are  handed  to  him,  or  put  by  the  shop- 
keeper into  his  wagon,  and  he  then  refuse  to  pay  for  them, 
they  may  be  retaken ;  ^  or  if  the  owner  falsely  and  fraudu- 
lently promise  to  pay  when  the  goods  are  received,  the  lien 
continues,  and  the  manufacturer  may  bring  replevin.®  The 
surrender  must  be  voluntary.  If  goods  are  taken  out  of 
the  hands  of  a  party  who  has  a  lien,  in  invitum^  or  by  opera- 
tion of  law,  his  lien  is  still  preserved."  Although  personal 
property  cannot,  without  the  consent  of  a  person  holding  a 
lien  thereon,  be  removed  from  his  possession  upon  a  levy  un- 
der execution  against  the  owner,  yet  it  may  be  sold  on  exe- 
cution subject  to  the  lien,  and  it  seems  the  lien-holder  may 
be  required  to  permit  its  exposure  for  sale  in  that  manner. 
So,  if  the  lien-holder  voluntarily  surrenders  the  property  to 
the  officer  charged  with  the  execution  against  the  owner,  the 
officer  may  remove  and  sell  the  same,  and  the  lien  will  not  be 
defeated  when  it  is  returned  to  the  lien-holder.® 

§  509.  Claim  of  Lien  on  Demand  of  Chattel  —  When  pos- 
session is  demanded  by  the  owner  or  other  person  lawfully  en- 
titled, the  party  claiming  the  possession  of  the  chattel  should 

1  Walcott  17.  Keith,  22  N.  H.  196.  flfty-one  Tons  of  Coal,  4  Blatchf.  C.  C. 

s  Lynch  v,  Tibbits,  24  Barb.  (N.  T.)  868. 
61.  0  Bigelow  o.  Heaton,  4  Den.  496. 

*  Carson  v.  Shantz,  3  Phila.  47.  7  Wilson  t;.  Kjmer,  1  Maule  &  S. 

*  Frothingham  v.  Jenkins,  1  Cal.  42.  167. 

»  Lane  v.  Old  Colony  R.  R.  Co.,  14  8  Qlassner  v,  Wheaton,  2  E.  D. 
Gray  (Mass.),  148;  One  hundred  and    Smith,  352. 
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state  his  claim  of  lien,  its  nature  and  amount.^  In  England 
the  rule  seems  to  be,  that  a  person  having  a  lien  upon  goods 
does  not  waive  it  by  the  mere  fact  of  his  imitting  to  state 
that  he  claims  them  in  that  right  when  they  are  demanded. 
But  if  a  different  ground  of  retention  than  that  of  the  lien, 
and  inconsistent  therewith,  be  assumed,  the  lien  ceases  to 
exist-^  Thus,  where  a  person  who  had  a  lien  on  an  article 
purchased  it  from  the  bailor  after  hi^  bankruptcy,  and,  when 
the  article  was  demanded  of  him  by  the  assignees,  refused  to 
give  it  up,  saying,  "  I  may  as  well  give  up  every  transaction 
of  my  life,*'  this  was  held  not  to  amount  to  a  waiver  of  his 
lien,  and  that  the  lien  was  not  merged  in  the  purchase.^  In 
this  country,  some  courts  have  held  to  the  like  effect  that  a 
lien  is  not  waived  by  the  mere  omission  to  place  the  refusal 
to  deliver  on  demand,  on  the  specific  ground  of  Hen ;  *  others, 
that  a  party  cannot  insist  that  his  lien  has  not  been  discharged, 
unless  he  made  claim  of  the  lien  when  the  demand  was 
made.^  An  American  court,  on  a  review  of  all  the  English 
and  American  cases,  states  the  general  rule  to  be  that  a  party 
having  the  possession  of  goods,  with  a  specific  lien  thereon 
for  work  done  upon  them,  should,  when  they  are  demanded 
and  refused  to  be  delivered,  inform  the  owner  of  his  claim  of 
lien,  and  if  at  the  time  of  trial  a  different  ground  is  set  up 
for  their  retention  to  what  was  relied  upon  on  the  original 
refusal  to  deliver,  it  will  operate  as  a  waiver  of  the  lien,  and 
the  right  of  the  party  to  detain  tliem,  on  the  trial.  If,  how- 
ever, the  party  has  a  lien  on  the  goods  for  a  particular  charge, 
as  for  work  performed  upon  them,  and  also  a  general  balance 
of  account  for  other  demands  against  the  owner,  for  which 
he  has  no  lien,  he  will  not  be  held  to  have  waived  his  lien 
for  the  former  amount,  on  the  trial,  if  at  the  time  of  the  de- 
mand and  his  refusal  to  deliver  them,  he  especially  men- 
tioned or  referred  to  the  particular  charge  for  which  the  lien 

1  Heine  ».  Anderson,  2  Duer  (N.Y.),  64 ;   Mexal   v.   Dearborn,    12    Gray 

81S.  (Mass.),  836. 

«  Hanna  v.  Phelps,  7  Ind.  21.  *  Everett  v.  Coffin,  6  Wend.  60a 

s  White  V.  Gainer,  3  Bing.  23 ;  s.  c.         *  Spence  v.  McMillan,  10  Ala.  v.  s. 

1  C.  &  P.  324 ;  Jones  v,  Cliif ,  6  C.  &  P.  684 ;  Dows   v,  Morewood,    10   Barb. 

660 ;  Owen  v.  Knight,  4  Bing.  N.  C.  (N.  Y.)  183. 
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existed,  as  a  ground  <m  which  he  claimed  the  right  to  detain 
them ;  although  he  maj  at  the  same  time  have  insisted  on 
detaining  them  for  other  claims  for  which  he  had  no  lien,  or 
until  the  payment  of  the  whole  balance  of  his  general  account 
against  the  owners  But  in  such  a  case,  by  claiming  to  detain 
the  goods  for  the  general  balance,  without  mentioning,  or 
specially  referring  to  the  particular  charge  for  which  the  lien 
attached,  he  will  be  held  to  have  waived  his  lien  for  the  lat- 
ter sum,  and  the  owner  may  thereupon  recover  possession  in 
replevin,  without  paying  or  tendering  the  amount.  It  is  not 
necessary,  however,  in  such  case,  to  name  and  specify  the 
amount  of  such  particular  demand ;  but  there  should  be 
some  special  mention  or  snggestion  made  of  it  at  the  time 
of  the  demand  and  refusal,  to  apprise  the  owner  of  the  ex- 
istence of  such  lien  and  demand,  and  to  make  it  appear  that 
the  party  claimed  to  detain  the  goods  upon  a  ground  on 
which  he  had  a  legal  right  to  detain  them  at  the  time.^  The 
lien  would,  of  course,  be  waived  if  the  bailee  stated,  with 
knowledge,  that  he  had  no  charge  against  the  goods.^ 

§  510.  Claim  of  a  Rig&t  indcpeiiaeiit  of  Uen.^-^It  is  clearly 
settled  law  that  a  party  who,  when  goods  are  demanded  of 
him,  rests  his  detention  upon  other  grounds,  making  no  men* 
tion  of  his  lien,  will  be  (jpnsidered  as  thereby  waiving  his  right 
thereto.^  Claiming  to  be  paid  a  sum  of  money  which  has  no 
relation  to  the  lien,^  as  a  demand  for  rent  of  premises  where 
chattels  were  stored,  will  operate  as  a  waiver.^  Bat  the  claim 
of  a  general  lien  will  not  always  be  considered  as  a  waiver  of 
the  right  to  detain  under  a  particular  lien ;  because,  it  is 
said,  a  party  who  claims  a  lien  in  respect  of  two  sums  is  not 
supposed  to  have  waived  it  in  respect  of  one  of  them.  The 
more  natural  conclusion  is  that  he  intended  to  insist  on  both. 
It  is  the  duty  of  the  bailor  to  tender  either  one  sum  or  the 
other.    If  he  do,  it  may  cause  the  bailee  to  reflect  whether  he 


1  Thatcher   v.    Harlan,   2    Hovii  v.  s.  367 ;  West  v.  Tapper,  1  Bailef , 

(Del. )  178.  198 ;  Boardman  v.  Sill,  1  Camp.  410,  n. ; 

«  Blackman  v.  Pierce,  28  Cal.  508.  Dirks  v.  Richards,  4  M.  &  G.  674. 

8  Gillespie    v,    Goddard,    1    Pitts.         •  Scott  r.  Jester,  18  Ark.  487. 
(Penn.)  806;  Weeks  v.  Goode,  6  C.  B.        »  Weeks  v,  Goode,  6  C.  B.  h.  s.  867. 
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has  a  right  to  detain  for  any  other  claim .^  So,  where  there 
was  a  claim  of  lien  in  respect  of  repairs  done  to  a  carriage, 
some  of  which  had  been  ordered  and  some  not,  a  claim  for 
both  was  no  waiver  of  the  real  claim,  inasmuch  as  the  latter 
was  relied  on.^ 

§  611.  Tender.  —  Upon  tender  of  the  amount  for  which  the 
lien  is  security,  the  lien  is  discharged,^  and  it  is  the  duty  of 
the  bailee  to  surrender  the  chattel  to  the  owner<^  The  further 
retention  of  the  property  then  becomes  a  fraudulent  posses- 
sion.^ If  the  bailee  refuse,  the  owner  may  maintain  trover 
against  him  for  the  property,  and  is  entitled  to  damages  for 
the  full  value  of  the  property,  without  any  abatement  for  the 
amount  of  lien.  The  creditor  must  resort  to  his  action  to  re^ 
cover  his  money .^  When  the  lien  teiminates  or  is  divested, 
all  connection  between  the  property  and  the  debt  is  at  an  end, 
and  the  one  cannot  be  pleaded  or  given  in  evidence  in  an 
action  brought  for  the  recovery  of  the  other.  The  necessity 
for  this  restriction  will  be  apparent,  since  it  would  be  futile  to 
prohibit  the  conversion  of  property  covered  by  a  lien,  and 
yet  limit  the  liabUity  for  a  violation  of  the  rule  to  the  differ^ 
ence  between  the  value  of  the  property  and  the  amount  of  the 
debt,  thus  enabling  the  creditor  to  pay  himself  by  his  own 
wrong,  and  coupling  a  disregard  of  the  law  with  an  advantage 
denied  to  its  observance.^  Where  a  mechanics'  lien  has  once 
been  destroyed  by  a  good  tender,  it  is  unnecessary  that  the 
debtor  should  afterwards  have  in  court  the  amount  due,  in 
case  of  suit  brought  against  him  by  the  claimant.  If  the  ten- 
der be  refused,  the  true  objection  thereto  should  be  stated,  as 
the  one  made  at  the  time  of  the  tender  by  the  claimant  pre- 
cludes him  from  afterwards  availing  himself  of  any  other  ob- 
jection, however  valid ;  if  the  objection  made  be  not  well 
founded,  the   tender  will  be  held  good.    A  tender  of  the 

1  Scarfe  r.  Morgan,  4  M.  &  W.  278.  Smith,  46 ;  Brenan  v.  Cuirint,  Sayer, 

But  see  Sanderson  v.  Bell,  2  Cr.  &  M.  224 ;  Picqnet  v.  M'Kay,  2  Blackf.  465. 
S04.  «  Randell  v.  Brown,  2  How.  (U.  S.) 

^  Green  v.  SheweU,  cited  in  4  M.  &  406. 
W.  277.  e  BrU  r.  Stanley,  6  Yerg.  199. 

<  Ball  V.  Stanley,  6  Yerg.  199.  f  Bean  v.  Bolton,  8  Phila.  87. 

4  La   Motte  v.    Archer,  4   £.    D. 
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amount  due,  on  condition  that  the  property  be  delivered,  is 
not  conditional,  but  a  valid  tender.^  A  lien  upon  chattels 
gives  the  right  of  possession,  and  such  right  of  possession  is 
not  destroyed  by  a  tender  of  the  amount  of  the  lien  after  suit 
is  brought  and  costs  accrued,  without  a  tender  also  of  such 
costs.* 

§  512.  Tender  when  unneoessary.  —  The  necessity  for  a  ten- 
der will  be  dispensed  with  when  the  bailee  assumes  a  position 
relative  to  the  property  inconsistent  with  the  title  of  the  owner, 
who  in  such  case  has  a  right  to  infer  that  a  tender  would  be 
unavailing.^  In  trover  by  the  owner  of  goods  against  a  bailee 
who  detained  them  under  a  claim  of  lien,  it  was  held  not  ne- 
cessary, to  entitle  the  plaintiff  to  recover,  that  he  should 
prove  an  actual  tender  of  the  amount,  if  it  appear  he  was 
ready  to  pay  it,  and  the  defendant  refused  to  deliver  the 
goods  except  on  payment  of  an  alleged  old  balance  for  which 
no  lien  existed.^  In  a  later  case,  the  claim  of  a  larger  amount 
than  was  due  was  decided  not  to  exonerate  the  owner  from 
making  a  tender ;  if  the  defendant  had  been  shown  the  lesser 
amount,  he  might  have  been  willing  to  have  accepted  it.^ 

1  Moynahan  v.  Moore,  9  Mich.  9.  ^  Jones  v.  Tarleton,  9  M.  &  W.  675. 

3  Lauer  v.  Liyings,  24  Kan.  273.  Compare  Scarfe  v,  Halifax,  7  M.  &  W., 

8  Hanna  t;.  Phelps,  7  Ind.  21 ;  Scott  and  2  Q.  B.  387. 
V.  Jester,  13  Ark.  437;  West  o.Tupper,        ^  Alkn  v.  Smith,    12  C.  B.   k.  s. 

1  Bailej,  193.  645. 
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Claim  of  Lien  by  Sub-eontractoTj  under  Act  of  June  16,  1836. 

State  of  Pennsiflmnia, 
In  the  District  Court  of  the  Citt  of  Philadelphia: 

Claim  of  Lien, 


B.  B.,  Owuer, 
C.  C,  Ck)ntractor. 


This  is  to  give  notice  tiiat  the  said  A.  A.  hereby  files  his  claim  or  state- 
ment of  his  demand  in  the  office  of  the  Prothonotary  of  the  District  Court 
of  tiie  city  of  Philadelphia,  State  of  Pennsylvania,  to  secare  the  payment 
of  the  debt  hereinafter  mentioned,  contracted  for  work  done  (or  materials 
famished,  as  the  case  may  be)  for  and  about  the  erection  and  construction 
of  the  building  hereinafter  described,  which  said  debt  is  claimed  to  be  ft 
lien  against  the  said  building  and  the  ground  covered  by  the  same,  and 
against  so  much  other  ground  immediately  adjacent  thereto,  and  belonging 
to  the  said  B.  B.,  owner  of  said  building,  as  may  be  necessary  for  the  or- 
dinary and  useful  purposes  of  the  same ;  and  sets  forth :  — 

1.  That  A.  A.  is  the  name  of  the  party  claimant,  and  that  B.  B.  is  the 
name  of  the  owner  or  reputed  owner  of  the  building,  and  that  C.  C.  is 
the  name  of  the  contractor  of  the  said  building  with  whom  the  said  A.  A. 
contracted  to  perform  the  hereinafter-mentioned  work. 

2.  The  amount  claimed  to  be  due  is  dollars ;  the  nature  of  the 
work  done  was  laying  of  bricks  for  and  about  the  erection  and  construction 
of  said  building  within  six  months  past,  the  particular  items,  amounts,  and 
time  when  said  work  was  done  being  set  forth  in  a  bill  of  particulars  hereto 
annexed  as  a  part  of  this  claim. 

1  Thoe  fonni  ai«  dMigMd  Mdier  m  wiggMltons  Oaan  m  gnidw  to  be  IbUowwl  Utomlly.  It  ia 
wcomaiendod  to  the  young  praeUtioner  in  the  prepention  of  the  neeeesary  notioee  ftnd  pleedlngs 
to  enforce  the  lien,  that  he  in  all  earns  should  first  oareftillj  read  the  entire  lien  law  in  tbive  in  the 
State  where  the  property  is  located,  and  then,  with  the  statute-book  open  before  him,  make  Meriatim 
entry  averment  made  necessary,  and  as  ihr  as  pondble  adopting  the  langnaf^  employe4  in  the 
■tetote. 


784  APPENDIX. 

3.  The  said  building  is  known  as  No.      on  Street ;  is  located  on 

that  lot  of  ground  (describing  it),  situate  in  the  said  city  of  Philadelphia; 
its  size  is  about  twenty-five  feet  front,  with  a  depth  of  sixty  feet;  has  three 
stories  and  basement;  and  is  constructed  of  bricks,  being  designed  for 
dwelling  purposes. 

Witness  my  hand,  this  first  day  of  Jfmuary,  1874. 

A.  A. 
L.  L.,  Attorney  for  Claimant. 

(  Here  must  follow  bill  of  particulars,  as  described  above.) 


Designation  by  Owner  of  Boundaries  of  Land  to  be  subject  to  Lien,  under  Act 

of  June  16,  1836. 

B.  B.  being  the  owner  of  that  lot  or  piece  of  ground  (here  describe  it) 
situate  in  the  city  of  Philadelphia,  and  being  desirous  of  contracting  with 
C.  C.  for  the  erection  of  a  dwelling-house  thereon,  does  hereby  define  the 
boundaries  of  the  lot  appurtenant  to  such  building,  previously  to  the  com- 
mencement thereof,  to  be  as  follows:  (here  set  out  the  boundaries)  that 
the  same  may  be  entered  in  the  Mechanics'  Lien  Docket,  and  that  the  said 
designation  of  boundaries  so  made  and  entered  upon  record  may  be  obli- 
gatory upon  all  persons  concerned . 

Witness  my  hand,  this  first  day  of  January,  1874. 

B.  B. 


Petition  by  Contractor  to  designate  Boundaries  under  Preceding  Act. 

To  THE   HONORABLK    THE    JuDOES  OP    THE  DISTRICT    CoURT  OF    THE 

CiTT»OF  Philadelphia:  — 

The  petition  of  C.  C.  respectfully  shows  :  — 

That  B.  B.,  of  the  city  of  Philadelphia,  being  the  owner  of  a  certain  lot 
of  ground  (here  describe  it),  situate  in  said  city,  commenced  the  erection 
of  a  brick  dwelling-house  thereon,  without  previously  to  the  commence- 
ment of  the  same  defining  in  writing  the  boundaries  of  the  lot  appurtenant 
to  said  building;  that  your  petitioner  is  entitled  to  a  lien  thereon,  by 
virtue  of  the  provisions  of  the  Act  of  June  16,  1836,  for  work  done  for 
and  about  the  erection  and  construction  of  said  building,  for  the  sum  of 
dollars. 

Wherefore  your  petitioner  prays  the  court  to  appoint  competent  and 
skilful  persons  as  commissioners  to  designate  the  boundaries  aforesaid,  in 
conformity  to  the  said  Act. 

Witness  my  hand,  this  first  day  of  January,  1874. 

C.  C. 

L.  L.,  Attorney  for  Claimant, 

(Affidavit  verifying  petition  to  be  annexed.) 
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Retitm  of  Sheriff  to  Scire  Facias  under  Preceding  Act. 

To  THE  Honorable  the  Judges  of  the  District  Court  07  the 
City  of  Philadelphia: 

I.,  R.  B.,  sheriff  of  the  city  of  Philadelphia,  do  hereby  certify  in  return 

to  the  within  writ,  that  I  served  the  same  on  the  said  B.  B.,  within  the  city 

aforesaid,  on  the  fifth  day  of  December,  1873,  by  reading  it  in  his  hearing, 

and  by  giving  him  a  true  and  attested  copy  thereof,  and  that  I  left  a  copy 

thereof  on  the  same  day  with  J.  J.,  residing  in  the  building  mentioned  in 

said  writ,  which  was  occupied  as  a  place  of  residence. 

B.  B.,  Sheriff, 

Notice  of  Lien  hy  Contraetoty  under  Chapter  600,  Lato  of  1863. 

State  of  New  York. 
To  G.  G.,  Esq.,  Clerk  of  the  City  and  County  of  New  York  : 

Sir,  —  This  is  to  give  notice  that  I,  C.  C,  residing  at  No.        on 
Street,  in  the  city  of  New  York,  do  claim  a  lien  upon  that  building  and 
appurtenances  situate  on  Street  in  said  city,  and  known  as  No. 

on  said  street,  and  upon  the  lot  on  which  the  said  building  and  appurte- 
nances stand,  which  said  lot  and  premises  are  situated  on  said  Street, 
and  are  known  and  described  on  the  maps  open  to  the  public  as  (here 
describe  lot),  for  the  sum  of  dollars,  now  due,  for  two  hundred 
square  yards  of  plastering  pei*fonned  towards  the  erection  (or  in  altering, 
improving,  or  repairing,  as  the  case  may  be)  of  the  building  aforesaid,  in 
pursuance  of  the  terms  of  a  contract  made  between  me,  the  said  C.  C,  and 
one  B.  B.,  who  is  the  owner  of  said  building  and  appurtenances,  and  the 
lot  on  which  the  same  stand:  the  said  sum  being  due  from  the  said  B.  B., 
as  owner  aforesaid,  to  me,  the  said  C.  C,  as  contractor;  that  three  months 
have  not  yet  elapsed  since  the  said  work  was  done. 

Witness  my  hand,  this  first  day  of  January,  1874. 

C.  C,  Claimant, 
L.  L.,  Attorney  for  Claimant. 

(Affidavit  yerifying  claim  to  be  annexed.) 


Notice  of  Contractor  to  foreclose  Mechanics^  Lien, 


Notice  of  Contractor  to  enforce  or  foreclose  the  Lien,  under  Preceding  Statute. 

C.  C,  Contractor, 

vs. 

B.  B.,  Owner, 

and 

D.  D.,  Lien  Claimant. 

Notice  of  the  above-named  C.  C,  contractor  to  B.  B.,  owner  of  the 
hereinafter-described  buOding  and  appurtenances,  and  lot  on  which  the 
same  stand;  and  to  D.  D.,  who  has  filed  a  lien  thereon. 

60 
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This  is  to  give  notice  that  I,  C.  C,  residing  at  No.  on  Street,  in 
the  city  of  New  York,  within  three  months  after  the  hereinafter-described 
work  was  done,  —  to  wit,  on  the  first  day  of  Jannaiy,  1874,  —  filed  with 
the  clerk  of  the  city  and  county  of  New  York  the  notice  required  by  the 
sixth  section  of  the  act  of  the  legislature  of  the  State  of  New  York,  to  se- 
cure the  payment  of  mechanics,  &c.,  passed  May  5,  1863,  claiming  a  lien 
upon  that  building  and  appurtenances  situate  on  Street,  and  known 

as  No.      of  said  street,  and  upon  the  lot  oh  which  the  said  building  and 
appurtenances  stand,  which  said  lot  and  premises  are  situated  on  said 
Street,  and  are  known  and  described  on  the  maps  open  to  the  public  as 
(here  describe  lot),  for  the  sum  of  dollars,  for  labor  performed 

towards  the  erection  of  the  building  aforesaid,  in  pursuance  of  the  terms 
of  the  contract  made  between  me,  the  said  CO.,  and  yourself,  the  said 
B.  B. ;  and  which  said  lien  is  hereby  .claimed  as  aforesaid. 

You,  and  each  of  you,  will  therefore  take  notice  that  you  are  required 
to  appea)*  and  join  in  the  said  proceedings  before  this  court,  at  ,  on 

the  day  of  187  ,  at  the  hour  of  a.  m.  ;  and,  in  de- 

fault thereof,  the  said  C.  C.  will  move  the  court  to  enter  judgment  against 
you,  the  said  B.  B.,  for  the  said  sum  of  dollars  and  interest  thereon, 

from  the  day  of  18    ,  with  costs  on  account  of  the  claim 

'  aforesaid,  and  that  said  judgment  may  be  enforced  by  an  execution  on  the 
said  building  and  appurtenances,  and  the  lot  on  which  they  stand. 

Witness  my  hand,  this  day  of  January,  1874. 

C*  C,  Clowicmt* 
L.  L.,  Attorney  for  Claimant/ 


Statement  of  Claim  of  Contractor  against  Owner ^  to  he  fled  witkin  Ten  Dap 

after  Service  of  Foregoing  Notice, 

In  the   Court  of  the  City  and  County  op  New  York. 


C.  C,  Contractor, 

vs. 

B.  B.,  Owner, 

and 

D.  D.,  Lien  Claimant. 


K  Statement  of  Claim  of  Contractor  against  Owner. 


The  complaint  of  C.  C,  plamtiff,  respectfully  shows  to  the  court:  that 
the  said  C.  C,  in  pursuance  of  the  terms  of  a  contract  with  the  said  B.  B., 
did  perform  the  labor  of  plastering  two  hundred  square  yards  towards  the 
erection  of  (or  in  altering,  improving,  or  repairing,  as  the  case  may  be) 
that  building  (here  describe  building  and  lot  on  which  it  stands,  as  in 
preceding  notice) ;  that  the  said  work  was  finished  on  the  day  of 

18    ;  that  by  the  terms  of  the  said  contract  the  sum  of  dol- 

lars became  due  to  the  plaintiff  for  the  labor  aforesaid,  on  the  day 

of  18    ,  but  the  said  B.  B.  has  not  paid  the  same,  or  any  part 

thereof. 
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That  at  the  time  of  making  said  contract,  and  until  the  filing  of  the 
hereinafter-mentioned  notice  of  lien,  the  said  B.  B.  was  the  owner  of  the 
said  building  and  appurtenances,  and  the  said  lot  on  which  the  same  stand. 

The  plaintiff  also  shows :  that  on  the  day  of  18    ,  he  filed 

with  the  clerk  of  the  city  and  county  of  New  York  a  notice  duly  verified 
claiming  a  lien  on  said  building,  appurtenances,  and  lot,  to  secure  the  pay- 
ment of  said  indebtedness. 

The  plaintiff  also  shows:  that  on  the  day  of  18    ,  he  caused 

a  notice,  a  copy  of  which  is  hereto  annaxed,  stating  the  said  lien  and 
time  of  filing  the  same,  to  be  served  upon  the  said  B.  B.,  as  owner  aforesaid, 
and  D.  D.,  who  had  filed  a  notice  of  mechanics'  lien  against  said  B.  B.,  as 
owner  of  said  building  and  premises,  and  requiring  them  and  each  of  them 
to  appear  in  this  court  on  the         day  of  18    ,  at  the  hour  of 

A.  H.  Wherefore  the  plaintiff  prays  judgment  against  the  said  B.  B.  for 
the  sum  of  dollars  aforesaid,  with  interest  thereon  from  the 

day  of  18    ,  besides  costs. 

And  further,  the  plaintiff  prays  the  said  claim  may  be  adjudged  a  lien 
on  the  said  building  and  appurtenances,  and  the  lot  on  which  the  same 
stand,  and  that  the  same  may  be  sold  to  the  extent  of  the  right,  title,  and 
interest  of  the  said  B.  B.,  existing  at  the  time  the  said  notice  of  lien  was 
filed,  and  the  proceeds  applied  to  the  payment  of  the  plaintiff 's  claim  as 
aforesaid,  and  costs  of  suit. 

L.  L.f  Attorney  for  Plaintiff. 


Claim  of  Lien  under  Statutes  of  New  Jersey, 

(Nixon's  Digest.) 
Statb  of  New  Jerset, 


rATB  OP  JNEW  JERSET,    >  . 

County  of  .  f  ^  ^'*- 


A.  A.,  Contractor,  y 

vs.  >  Claim  of  Lien, 

B.  B.,  Owner.      ) 

This  is  to  give  notice  that  A.  A.  hereby  files  this  his  claim  of  lien  in 
the  office  of  the  clerk  of  Coimty,  in  said  State,  against  that  building 

and  on  the  laud  whereon  it  stands,  including  the  lot  or  curtilage  whereon 
the  same  is  erected,  and  which  are  more  fully  described  hereinafter,  to 
secure  the  payment  of  dollars ;  a  debt  contracted  and  owing  to  the 

said  A.  A.  by  the  said  B.  B.,  owner  of  the  same,  for  materials  furnished 
in  the  erection  and  construction  of  said  building  (and  which  are  more  fully 
set  out  in  the  bill  of  particulars  hereinafter  set  out),  within  one  year  from 
the  date  of  filing  of  this  claim. 

1.  The  said  building  is  a  three-story  brick  dwelling-house,  twenty-five 
feet  wide  by  a  depth  of  sixty  feet,  known  as  No.  on  the  west  side  of 
Street,  situate  in  the  city  of  in  said  county,  and  erected  on 

that  lot  known  on  the  plats  thereof  as  lot  No.  ,  in  block  No.  , 

said  lot  being  thirty  feet  wide,  and  extending  back  mth.  that  width  to  a 
depth  of  one  hundred  feet. 


\ 
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2.  Th9  name  of  the  owner  of  the  said  land  i»  the  said  B.  B.,  who  has  an 
estate  of  fee-simple  therein. 

3.  The  name  of  the  person  who  contracted  the  said  debt,  for  whom  and 
at  whose  request  the  said  materials  were  furnished  for  which  said  lien  is 
claimed,  is  the  said  B.  B. 

4.  The  following  bill  of  particulars  exhibits  the  amount  and  kind  of 
materials  furnished,  and  the  prices  at  which  and  times  when  the  same 
were  furnished,  giving  credit  for  all  payments  made  thereupon,  and  deduc- 
tions that  ought  to  be  made  therefrom,  and  exhibits  the  balance  justly  due 
to  the  said  A.  A. 

Bm  of  Particuian. 

B.  B.,  Owner. 

Dr.  to  A.  A. 

1873. 

Dec.  1.  To  5,000  press  brick,  ®  925  per  thousand 9125.00 

„   5.    „   10,000  red  brick,  @  912  per  „        120.00 

9245.00 
„  7.  By  cash  receiyed 100.00 

Balance  justly  due  .........  9145.00 

All  the  above  materials  were  furnished  on  and  between  Dec.  1, 1873, 
and  Dec.  5,  1873,  inclusive,  payable  on  delivery. 
Dated  this  first  day  of  January,  1874. 

A.  A. 

L.  L.,  Attorney  for  Claimant. 


Affidavit. 


State  op  New  Jersey, 


County  of 


'  I  to  wit. 


Personally  appeared  in  the  county  aforesaid,  before  me,  a  justice  of  the 
peace  in  and  for  the  county  aforesaid,  the  said  A.  A.,  who  makes  oath, 
and  says  that  he  is  the  claimant  in  the  foregoing  claim  of  lien,  and  which 
is  hereto  annexed;  that  the  above  bill  of  particulars  and  statements  are 
true ;  that  the  same  is  for  materials  furnished  in  the  erection  of  the  build- 
ing in  such  claim  described  at  the  times  therein  specified,  and  that  the 
amount  as  claimed  therein  is  justly  due  to  this  affiant  from  the  said  B.  B. 

A.  A. 

Subscribed  and  sworn  to  this  first  day  of  January,  1874,  before  me,  a 
justice  of  the  peace  for  the  county  aforesaid. 

J.  J. 
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Clam  of  Lien  to  he  filed  in  Recorder's  Office^  under  Section  1187  of  Code  of 

CivU  Procedure  of  CaUfomia, 

State  op  California,  >  ^      ., 
County  OP  .[to  wit 

A.  A.  Coatractor,   \ 

vs.  V  Claim  of  Lien, 

B.  B.,  Owner.     )  ^ 

This  is  to  give  notice  that  A.  A.,  as  contractor,  hereby  files  this  his  claim 
of  lien  with  the  county  recorder  of  County,  in  said  State,  against 

all  that  two-story  brick  building  known  as  No.  on  Street,  in 

the  town  of  ,  in  said  County,  and  against  the  land  upon 

which  the  same  is  constructed,  together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  convenient  use  and  occupa- 
tion thereof,  and  which  is  known  as  lot  No.  ,  in  squara  ,  in  said 
city,  fronting  twenty  feet  on  the  west  side  of  said  Street,  and  running 
back  one  himdred  feet  with  that  width,  for  the  payment  of  the  sum  of 
dollars,  after  having  deducted  all  just  credits  and  offsets,  for  lay- 
ing ten  thousand  bricks,  at  dollars  per  thousand,  which  was  labor 
performed  upon  the  construction  (alteration  or  repairs,  as  the  case  may  be) 
of  the  said  building.  That  the  name  of  the  owner  of  the  said  building  is 
B.  B.,  and  who,  at  the  time  the  said  work  was  commenced,  was  also  the 
owner  in  fee-simple  of  the  said  laud  upon  which  the  said  building  is  con- 
structed, together  with  a  convenient  space  about  the  same.  That  the 
name  of  the  person  by  whom  the  said  A.  A.  was  employed  is  the  said 
B.  B.,  and  that  it  was  verbally  agreed  by  and  between  Uie  said  A.  A.  and 
B.  B.  that  the  said  A.  A.  should  perform  the  said  labor  of  laying  said  ten 
thousand  bricks  at  dollars  per  thousand,  to  be  paid  for  on  the  com- 
pletion of  the  same ;  and  that  thereupon  the  said  A.  A.  did  commence  the 
performance  of  said  work  on  said  building  on  the  first  day  of  December, 
1873,  and  did  complete  the  same  on  the  tenth  day  of  December,  1873. 

Witness  my  hand,  this  first  day  of  January,  1874. 

A.  A. 
L.  I^.,  Attorney  for  Claimant, 

(This  claim  is  to  be  veri^ed  by  the  oath  of  the  claimant,  or  some  other 
person.) 

Claim  of  Lien  by  Journeyman, 

(2  Wagner's  Missouri  Statutes,  1872,  page  900.) 

State  op  Missouri,  > 
County  OP  .f  to  wit. 

A.  A.,  Claimant  y 

vs.  >  Claim  of  Lien, 

B.  B.,  Owner.    ) 

This  is  to  give  notice  that  A.  A  ,  as  journeyman,  hereby  files  this  his 
claim  of  lien  with  the  clerk  of  the  Circuit  Court  of  said  County  in  said 
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State,  against  that  two-etory  frame  building  known  as  No.  on 

Street,  in  the  city  of  ,  in  said  county,  and  against  the  lot  upon  which 

the  same  is  situated,  and  which  is  known  as  lot  No.  ,  in  square  , 
in  said  city,  fronting  on  said  Street  fifteen  feet,  and  running  back 

with  that  width  to  the  depth  of  one  hundred  feet,  to  the  ezl^nt  of  all  the 
right,  title,  and  interest  owned  therein  by  B.  B.,  the  owner  of  said  building, 
for  whose  immediate  use  and  benefit  the  labor  hereinafter  mentioned  was 
done.  * 

The  said  claim  of  lien  is  made  to  secure  the  payment  of  the  sum  of 
dollars,  for  fifty  days  of  labor  at  carpenter's  work,  at  three  dollars  per 
day,  making  one  hundred  and  fifty  dollars,  and  which  said  labor  was  per- 
formed in  the  erection  of  said  building  under  and  by  virtue  of  a  contract 
with  C.  C,  who  was  the  contractor  of  the  said  B.  B.  for  the  erection  of 
said  building. 

That  the  said  sum  of  one  hundred  and  fifty  dollars  for  the  labor  afore- 
said is  a  just  and  true  account  of  the  demand  due  him,  the  said  A.  A., 
after  all  just  credits  have  been  given.  That  the  name  of  the  owner  of  the 
said  land  and  building  is  B.  B.,  and  the  name  of  the  said  contractor  of 
the  said  B.  B.  is  C.  C. 

That  the  said  labor  was  begun  on  the  first  day  of  November,  1873,  and 
finished  on  the  twentieth  day  of  December,  1873,  at  which  last-mentioned 
date  the  indebtedness  aforesaid  became  due  and  owing. 

Dated  this  first  day  of  January,  1874. 

A.  A. 

L.  L.,  Attorney  for  Claimant. 

(This  claim  must  be  verified  by  the  oath  of  the  claimant,  or  some  credible 
person  for  him.) 


Notice  of  SiUhcorUraetor  to  Owner  of  Claim  o/  Lien^  under  Statutes 

of  Wisconsin. 

(Taylor's  Digest,  1871,  chap.  153.) 

To  B.  B.,  Owner:  • 

This  is  to  give  you  notice  that  the  undersigned  A.  A.,  residing  at  No. 
of  Street,  in  the  city  of  ,  has  been  employed  by  C.  C, 

your  contractor,  to  do  the  plumbing  work  for  the  erection  of  that  three- 
story  dwelling-house  known  as  No.  on  Street,  in  said  city, 
situate  on  lot  No.  in  ,  fronting  twenty  feet  on  said  Street, 
and  running  back  with  that  width  one  hundred  feet,  of  which  you  are  the 
owner. 

That  in  pursuance  of  said  employment  the  undersigned  has  performed 
the  plumbing  work  aforesaid,  amounting  to  the  sum  of  dollars,  now 

due  and  unpaid,  the  items  of  which  are  hereto  annexed  as  a  part  of  this 
notice,  which  said  work  was  completed  on  the  twenty-fourth  day  of  Decem- 
ber, 1873. 
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Themfore,  that  the  undenigned  hereby  claims  the  benefit  of  a  lien  upon 
the  said  building  and  the  said  lot  npon  which  the  same  stands  as  security 
for  the  payment  of  the  said  sum  of  dollars  due  as  aforesaid. 

Dated  this  first  day  of  January,  1874. 

A.  A. 

(Bill  of  particulars  to  be  annexed.) 


JBtU  or  Petition  to  enforce  Mechanics'  Lien^  under  Revited  Statutes  of 

luinois,  isaa 

Statb  of  Illinois.  >  ^ 

'  ^^  wit. 


County  of 


*!  }*^^^ 


In  ths      Coxtrt  of      Countt,  to  thb  Tsbk 

AT        18   . 

To  THB  Honorable  Judgbs  in  Chancbbt  sitting:—*- 

Your  petitioner,  A.  A.,  of  the  county  and  State  aforesaid,  respectfully 
represents:  — 

1.  That  on  the  first  day  of  August,  1873,  he  entered  into  a  contract  with 
B.  B.,  the  owner  of  all  that  certain  town-lot  known  as  No.  in  the  city 
of  ,  in  the  county  and  State  aforesaid,  to  furnish  three  hundred 
bundles  of  lathes,  at  fifty  cents  per  bundle,  for  repairing  that  three-story 
frame  building  known  as  No.  of  Street,  situated  on  said  town- 
lot,  which  said  lathes  were  to  be  furnished  on  or  before  the  first  day  of 
September,  1873,  and  payment  of  the  same  to  be  made  on  the  first  day  of 
October,  1873. 

2.  That  in  pursuance  of  the  said  contract  your  petitioner  did  furnish  to 
the  said  B.  B. ,  owner  as  aforesaid,  the  said  three  hundred  bundles  of  lathes, 
by  delivering  the  same  on  the  twenty-fifth  day  of  August,  1873,  to  the  said 
B.  B.,  on  the  said  premises,  and  which  were  subsequently  used  in  the  re- 
pair of  said  house  by  the  said  B.  B.,  and  by  reason  whereof  there  is  due  to 
your  petitioner  the  sum  of  one  hundred  and  fifty  dollars. 

3.  That  the  time  of  payment  for  the  same  has  passed,  and  the  said 
B.  B,  has  failed  to  pay  any  part  of  the  said  sum  agreed  therefor,  although 
requested  so  to  do,  to  the  great  damage  of  your  petitioner.  Your  peti- 
tioner, therefore,  prays  your  honors  to  grant  him  a  mechanics'  lien,  as  by 
the  statute  in  such  case  is  made  and  provided,  and  also  that  a  writ  of 
summons  may  issue  out  of  and  under  the  seal  of  this  honorable  court, 
directed  to  the  sheriff  of  said  county,  therein  commanding  the  said  de- 
fendant to  be  and  appear  before  this  honorable  court  on  a  day  therein  to 
be  stated,  and  to  answer  the  premises,  and  to  abide  such  order  herein  as  to 
your  honors  may  seem  proper. 

A.  A. 
L.  L.,  Solicitor  for  Petitioner. 
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Notice  of  SulhcontraetoTy  Journeyman,  or  Laborer  to  Owner  to  retain  Funds 
due  Contractor,  under  Act  of  Congress,  May  6,  1870. 

To  B,  B.,  Owner:  • 

Sir,  —  This  is  to  give  you  notice  that  the  undersigned,  as  sob-con- 
tractor has  been  employed  by  C.  C,  your  contractor,  in  the  consbmction 
(or  repair,  as  the  case  may  be)  of  that  three-story  brick  building  known 
as  No.         on  Street,  in  Washington  City,  D.  C,  situate  on  lot  No. 

in  square  No.         of  the  public  plan  of  said  city.    That  the  amount 
due  the  undersigned  by  said  C.  C%  is  dollars,  for  laying  three 

thousand  bricks,  at  dollars  per  thousand,  work  done  for  and  at  the 

request  of  the  said  C.  C.  in  the  construction  of  the  building  aforesaid,  of 
which  you  are  owner. 

And  the  undersigned  holds  you,  as  owner  of  said  building,  responsible 
for  the  same. 

Yours  respectfully, 

A.  A. 
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A. 

ABATEMENT, 

of  action  to  enforce  lien,  393. 

ACCOUNTS,  RUNNING, 

when  lien  dates  in  cases  of,  919. 

priorities  in  case  of,  230. 

payments  in  case  of,  289. 

when  lien  to  be  enforced  in  cases  of,  385. 

ACTION  TO  ENFORCE  LIEN, 

See  Time  within  which  Lien  hust  bb  Pbosecutbd. 

ADDITIONS, 

what  constitutes,  168, 173. 

is  a  question  of  law,  169.  a 

no  lien  for  temporary,  174.  | 

lien  extends  to,  202. 

ADMINISTRATOR, 

cannot  create  lien,  82. 

when  proper  parties,  393. 

may  finish  work  of  intestate,  393. 

ADVERSE  POSSESSION, 

by  mechanic  prevents  recovery,  1. 

AGENTS, 

when  contractor  is  agent  of  owner,  59,  65,  79. 

subcontractor  is  not,  60,  65. 

superintendent  is  not,  to  create  lien,  60. 

right  of,  to  create  lien,  79. 

what  authority  is  necessary,  79. 

testimony  of,  79. 

evidence  as  to  agency,  79. 

prices  agreed  upon  by,  when  not  binding  on  owner^  79« 

trustees  and  committee-men,  80. 

corporators,  80. 
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AGENTS  —  continued. 

insurance  company  is  not  agent  of  owner,  82. 

nor  is  an  administrator,  83. 

husbands  may  act  as,  of  wife,  103. 

when  husband's  agency  implied,  104, 105. 

mechanic  must  not  look  to  personal  credit  of,  123. 

have  no  lien,  156. 

agency  of  contractor,  as  regards  personal  responsibility  of  owner,  212. 

service  of  notice  of  lien  on,  367. 

declarations  of,  444. 

possession  of  personal  property  by,  481. 

power  of,  to  create  lieu  on  personal  property,  497. 
ALLEGATA  AND  PROBATA. 

»    must  agree,  when  time  of  payments  is  material,  290. 

also,  as  to  time  of  completion  of  work,  331,  437. 

after  verdict,  331. 

as  to  joint  and  several  claims  of  lien,  369,  437. 

as  to  complaint  or  petition,  403,  404. 

must  agree  as  to  every  material  allegation,  437. 

as  to  filing  account  of  lien,  437. 

as  to  contract,  437. 

confessed  by  pleading,  439. 

by  default,  439. 

ALTERATIONS, 

when  lien  is  given  for,  173. 
AMENDMENTS, 

of  certificate  of  clerk,  297. 

want  of  verification  to  notice  of  lien,  cannot  be  amended,  366. 

no  amendment  unless  authorized  by  statute,  426. 

when  allowed  under  a  general  power  of,  426. 

as  to  description,  426. 

as  to  third  parties,  426,  428. 

when  allowed,  427. 

character  of  mistakes  amended,  427j  428. 

of  notice  and  claim  of  lien,  428. 

of  complaint  and  petition,  429. 

only  to  be  made  after  notice  of  motion,  429.' 

of  parties,  430. 

after  statutory  limitation  to  file  lien  has  expired,  431. 

time  when,  should  be  made,  432. 
AMOUNT  SECURED  BY  LIEN, 

when  prices  agreed  upon  by  contractor  not  binding  on  owner,  79^  204, 
212.^ 

when  for  whole  amount  due,  204. 

owner  may  show  price  agreed  to  by  contractor  is  excessive,  204. 

in  case  of  sub-contractors,  205-208. 

moneys  to  become  due,  209. 
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AMOUNT  SECURED  BY  LIEN— co«/i«««?. 

what  credits  owner  entitled  to,  810. 

damages  not  subject  to  lien,  211. 

no  personal  judgment  against  owner,  213. 

claims  of  mechanic  bear  interest,  214. 
APPEALS, 

general  principles  of,  applicable  to  lien  law,  465. 

who  entitled  to,  465. 

appellant  must  preserre  the  evidence,  465. 

from  courts  of  limited  jurisdiction,  465. 

rules  of  decision  in  case  of,  465. 

effect  of,  466. 

when  allowed,  466. 

waiver  of,  466. 

APPEARANCE, 

effect  of,  to  dismiss  for  want  of  notice,  321. 
of  attorney,  waiver  of  notice,  430. 

APPORTIONMENT, 

of  respective  values  of  whole  property,  how  made,  198. 

rule  of,  between  mechanic  and  mortgagee,  238. 

applicable  to  mechanics'  liens,  261. 

of  indebtedness  among  several  buildings,  261,  372,  372  a, 

instances  of  apportionment,  262,  372  a, 

apportionment  between  land  and  buildings,  263. 

rule  of,  between  land  and  buildings,  264,  265. 

of  rents,  &c.,  265. 

appointment  of  master,  &o.,  to  ascertain  values  in  case  of,  265. 

effect  of,  on  time  for  institution  of  suit,  328. 

of  joint  claims,  372. 

mistake  m  jomt  claim  not  remedied  by,  377. 

APPURTENANCES, 

when  no  lien  exists  against,  if  main  building  is  destroyed,  12. 
extent  of  land  covered  by  lien  under  the  term,  202. 
stables  and  out-houses,  202. 
additions,  lien  extends  to,  202. 
separate  buildings,  203. 

ARCHITECT, 

work  to  be  done  to  approbation  of,  136,  290. 
when  entitled  to  lien,  158.  . 

AREA  OF  LAND  SUBJECT  TO  LIEN, 

land  as  well  as  building  subject  to  lien,  199. 

when  not,  199. 

when  lien  exists  on  building  and  not  on  thejand,  199. 

land  necessary  for  convenient  use  of  building,  200. 

intention  of  owner  at  time  of  commencement  of  building,  200. 

curtilage,  201,  388. 
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AREA  OP  LAND  SUBJECT  TO  UM'-eoiUimied, 
lot,  201,  388. 
appuitenanoes,  303. 
vaults  under  sidewalks,  203. 
stables  and  out-houses,  303. 
acre,  202,  388. 
railroads,  203,  203. 
separate  buildings,  203. 
canals,  203. 

court  to  determine  extent  and  location  of  land,  389, 462. 
error  for  the  judgment  to  be  more  than  allowed  by  statute,  389. 
judgment  may  be  modified  to  include  less,  389. 

AUBAS, 

when  work  on,  not  protected  by  lien,  164. 

ARGENTINE  REPUBLIC, 

mechanics,  &c.,  secured  a  lien  in,  4. 
sub-contractors,  &c.,  not,  4. 

ASSIGNMENT, 

when  governed  by  rules  applicable  to  judgments,  11* 

when  must  be  in  writing,  11. 

assignee  must  show  he  is  within  the  statute,  19. 

great  diversity  as  to  assignability  of  lien,  54. 

when  not  assignable,  54. 

assignable,  and  proceedings  in  name  of  assignor,  64  n. 

assignable,  55. 

form  of  assignment,  55  0. 

parties  in  case  of,  56. 

right  of  assignee  to  sue  though,  is  not  allowed,  56. 

mechanics'  Uen  as  against  an,  in  favor  of  creditors,  63  k,  308,  395. 

effect  of,  of  debt  on  lien  of  mechanic,  356. 

of  lien  on  personal  property,  485. 
ASSOCIATIONS,  •      - 

parties  entitled  to  liens»  in  cases  of,  39. 
ATTACHMENTS, 

priorities  between,  and  mechanics,  349,  356. 

effect  of,  249. 

lien  of  mechanic  does  not  prevent,  249. 

fractions  of  a  day  to  be  noticed  in  determining  priori^  o^  349. 


B. 

BANKRUPTCY, 

no  lien  for  work  done  affcer,  163. 

receipt  of  part  in,  is  no  waiver  of  lien  for  residue,  386. 

effect  of,  on  lien,  299,  300. 

discharge  of  lien  by,  299. 
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BANKRUPTCY  —  continued. 

where  claims  are  to  be  enforced  after,  300. 
lieu  to  be  enforced  in  State  court,  300,  300  tf. 
proceedings  in  case  of,  300  a, 

BELGIUM, 

mechanics  secured  same  as  in  Eranoe,  4. 

BRIDGES, 

are  not  buildings,  173. 
public,  180. 

BUILDING  AND  CONSTRUCTION, 
what  does  not  constitute,  164-185. 
areas,  sidewalks,  &c.,  164. 
what  constitutes,  165. 
"  repairs  "  not  included  under,  166. 
removal  (A  a  building,  166. 
reparations,  167. 
additions,  168, 173, 174. 
whether  it  is,  is  a  question  of  fact,  169. 
definition  of,  170. 

BUILDINGS, 

when  equity  will  interfere,  when  lien  is  against  the,  alone,  2  a. 

what  constitutes,  170. 

churches,  mills,  school-houses,  ftc.,  170, 171. 

fences,  &c.,  170. 

ice-house,  shoe-shop,  stable,  &o.,  171. 

chimney-stack,  171. 

floating  dock,  171. 

railroad  bridges,  172, 180. 

ditches,  172. 

fences,  172. 

the  term  may  be  extended  by  statute  to  any  structure,  173. 

"  improvement,"  174. 

railroad  when  not  a,  174, 178  tf,  182. 

fixtures,  174, 175, 177. 

when  lien  attaches  only  to  real  estate,  176. 

machinery,  162, 162  «,  177, 178. 

must  be  of  the  class  described  in  the  statute,  178  a. 

public  buildings  exempt,  179-183. 

school-houses,  179, 179  a. 

property  of  public  corporations,  180. 

canals,  toll-houses,  181. 

depots,  183. 

houses  of  foreign  ministers,  183. 

homesteads,  11, 183  a,  250. 

when  exempt  by  settlement,  184. 

churches,  graveyards,  185. 
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BUILDINGS  —  continued. 

lien  in  case  of  separate,  203. 

when,  are  commenced,  818. 

instances  showing  commencement  of  building,  219,  219  a, 

commencement  of,  a  question  of  fact,  219  a. 

when  completed,  220. 

BUILDING  CONTRACTS. 

when  they  exist,  90,  91,  92. 


C. 

Canada; 

mechanics  secured  same  as  in  France,  4. 

CANALS,  ^ 

toll-houses  when  exempt  from  lien,  181. 

CHATTELS  PERSONAL, 

lien  applicable  to  real  estate,  does  not  embrace,  177, 178. 

CHURCH, 

is  a  building,  and  subject  to  lien,  171, 186. 

CIVIL  LAW, 

possession  not  necessary  under,  3. 

mechanics  entitled  to  priority  by,  3. 

for  what  improvements  lien  exists,  3. 

modem  Continental  countries  have  followed,  4. 

Louisiana  has  followed,  5. 

CLAIM  OE  LIEN.    See  Notice  of  Ldbh  ;  Joint  and  Sbyx&al  CLiim. 

COLLATERAL  SECURITY, 

effect  of  acceptance  of,  on  waiver  of  lien,  283. 

COMITY, 

liens  recognized  in  foreign  jurisdictions  by,  491. 

COMMENCEMENT  OF  BUILDING, 
when  lien  dates  from,  216. 
instances  of,  217. 
when  building  is  commenced,  218. 
laying  of  stock,  218. 
laying  off  ground  is  not  a,  218. 
enlarging  or  changing  building  is  not  a,  219. 
when  it  is,  219. 

in  case  of  running  accounts,  219. 
when  building  is  once  completed,  220. 
change  of  ownership  does  not  make  a  new,  221. 

COMMENCEMENT  OF  SUIT, 

necessity  for,  by  claimant,  333. 
when  there  is  a,  334. 
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COMMISSIONERS, 

question  of  lien  may  be  referred  to,  169. 
apportionment  of  proceeds  of  property  referred  to,  865. 
to  locate  land  subject  to  lien,  389. 

COMMON  LAW, 

lien  unknown  at,  1. 

no  lien  at,  without  possession,  1. 

remedy  of  mechanic  at,  was  judgment,  1. 

no  lien  for  improyement  at,  between  co-tenants,  1. 

writ  of  de  reparaiione  facienda  would  issue  at,  1. 

inadequate  without  statutory  provisions  to  administer  lien,  1. 
COMPLAINT, 

necessity  for  independent  proceedings  to  enforce  lien,  though  claimant 
is  defendant,  333. 

where  interrention  in  pending  suit  is  sufficient,  333. 

filing  of,  is  commencement  of  suit,  334,  403. 

averments  of,  403. 

subjected  to  rules  of  pleading,  403. 

averments  of  ownership,  in,  403. 

need  not  set  out  particular  estate,  403. 

averments  of  contract,  404. 

averments  of  building,  405. 

averments  of  amount  due,  405. 

bills  of  particulars,  annexed  to,  405. 

averments  of  time  when  work  was  performed,  406. 

when  sufficient  as  to  time,  406. 

averments  of  time  when  contract  was  completed,  407. 

averments  of  time  when  notice  was  filed,  408. 

no  special  form  of,  is  necessary,  409. 

prayer  for  special  execution,  409. 

verification  of,  409. 

objection  to  form  of,  when  to  be  made,  408,  409. 

judgment  though  no  complaint  is  filed,  409. 

amendment  of,  439. 

COMPLETION  OP  BUILDING, 
when  lien  dates  from,  330. 
effect  of,  330. 

when  building  is  completed,  330,  381. 
effect  of,  on  priorities,  331. 

COMPUTATION  OP  TIME, 

as  to  institution  of  suit,  338. 

CONSTITUTIONAL  RIGHTS, 

cannot  be  impaired  by  lien  law,  33,  33,  496. 

lien  may  be  repealed,  modified,  or  granted  when,  are  not  affected,  31. 

CONSTRUCTION  OF  LIEN  LAWS, 
must  conform  to  statute  of  State,  14. 

51 
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CONSTRUCTION  OP  LIEN  LAWS  —  eantituted. 

federal  tribunab  are  bound  by  deoisiona  of  State  oonits,  14 

general  nilea  of,  appUoable  to  thia  lien,  14. 

judiciary  cannot  adopt  a  conatrootion  hoatik  to  statute^  14. 

nor  extend  lien  to  casea  not  provided  for,  15. 

nor  aasume  legisktive  functions,  15. 

nor  supply  a  mistake,  15. 

"  towns  "  do  not  include  "  cities,"  15. 

*'  out  lot "  not  included  in  "  village,"  15. 

notice  to  be  served  on  "town  clerk,"  is  not  satisfied  by  service  on 
"  county  clerk,"  15. 

when  liberally,  and  when  strictly  construed,  16. 

essential  departures  from  statute  not  cured  by  liberal  construction,  16. 

when  mistakes  in  procedure  are,  16. 

certainty  to  a  common  intent  in  the  proceedings  is  necessary,  16. 

liberal  construction  adopted  when  statute  is  inequitable,  17. 

illustrations  of  this  proposition,  17. 

strictness  of  construction  dependent  on  inequity  of  statute,  18. 

instances  of  strict  construction,  18, 19. 

strict  construction  as  against  hondfiie  purchasers  and  others,  20. 

when  statute  is  declared  to  be  remedial,  21. 

"coal  cars  "  not  a  machine,  21. 

"improvements  "  includes  works  on  colliery,  &c.,  21. 

presumption  is  that  statutes  are  to  be  construed  prospectively^  22. 

retrospective,  cannot  affect  vested  rights,  22. 

instances  of,  where  statutes  act  only  prospectively,  22. 

when  statute  applies  to  previous  contract,  23. 

instances  thereof,  23. 

right  of  lien  governed  by  statute  in  force  when  contract  was  made,  24. 

remedy  by  statute  existing  when  suit  is  brought,  24. 

when  not,  24. 

effect  of  repeal  of  law  on  the  remedy,  24. 

construction  in  cases  of  repeal  of  lien  laws,  25. 

instances  of  repeal,  25. 

repeal  of  law  cannot  affect  vested  rights,  25. 

of  legislative  acts,  which  do  not  impair  obligation  of  contract,  26,  27. 

when  legislature  may  abolish  Hen,  as  to  existing  contracts,  28. 

this  power  denied,  29. 

legislature  cannot  change  settled  interpretation  of  law,  38. 

may  explain  meaning  of  doubtful  law,  33. 

lien  cannot  be  extended  to  persons  by  construction,  36,  47. 

in  cases  of  contractors  and  sub-contractors,  40. 

as  to  term  "  building,"  174-185. 

governed  by  lex  rei  sitie,  313. 

law  of  the  place  where  contract  is  made  determines  lion,  491. 
CONTINUANCE  OF  LIEN, 

is  of  indefinite  duration,  unless  limited  by  statute,  10,  266. 
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CX)NTINITANCE  OP  JjIEN  —  eoniinued. 

when  a  statute  of  limitatioii  ia  not  applicable  to  hein  prerioosly  filed,  14. 

is  dependent  on  statute,  266. 

when,  rests  in  discretion  of  courts  367. 

dependent  on  compliance  with  statutory  requirements,  868. 

effect  of  Uspendciu  on,  269,  270. 

revival  of  lien,  271. 
CONTRACT, 

no  equity  for  lien  from  mere  building  contract,  2. 

lien  does  not  arise  out  of,  9. 

obligation  of,  cannot  be  impaired  by  legislature,  25-31. 

legislative  acts  when  do  not  impair,  27. 

power  of  legislature  as  to  future,  30. 

when  no  lien  may  exist  on  foreign,  37* 

foreign  contract  is  performed  in  the  State,  37. 

instance  where  contract  must  be  in  writing,  48. 

when  sub-contractor  is  chargeable  with  notice  of  original  contract,  58, 
62,  62  b,  206-208. 

right  of  owner  and  contractor  to  modify  contract,  62  d, 

privity  of  contract,  62  e, 

when  sub-contractor  need  not  be  notified  that  contract  is  at  an  end,  62  e, 

whether  contract  is  terminated  is  a  question  for  the  jury,  62  e. 

right  of  sub-contractor  is  confined  to  contract  out  of  which  his  claim 
arises,  62^! 

performance  of  contract,  as  affecting  right  of  sub-contractor,  62^. 

right  of  snb-coutractor  is  in  subordination  to  original  contract,  62^. 

necessity  of  contract,  65, 112. 

when  it  exists,  65. 

building  contracts,  90,  91, 114  a. 

married  women's  contracts,  94-107. 

construction  of  word  "  contract,"  95. 

when  contract  of  married  woman  must  be  in  writing,  106* 

of  minors,  108-111. 

lien  dependent  on,  112. 

no  lien  when  contract  for  work  is  void,  112. 

nor  when  within  statute  of  frauds«  112. 

or  barred  by  statute  of  limitations,  112. 

or  fraudulently  made  by  mechanic,  112. 

place  where  made  is  immaterial,  112. 

may  be  dispensed  with  by  statute,  112. 
V/    must  possess  essential  elements  of,  113. 

in  mechanics'  lien  laws  used  in  its  legal  sense,  113. 

claim  must  come  within  terms  of  contract,  113  a. 

need  not  be  an  express,  unless  required  by  statute,  114. 

nor  in  writing,  114,  115. 

simply  ordering  of  work  is  sufficient,  114. 

implied  from  conduct  of  parties,  114. 
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CX)NTRACT  —  eouiinwd. 

receiving  labor  or  materials  is  snffident,  114. 

when  permission  by  owner  to  build  takes  place  of  contract^  114 «. 

what  is  permission  to  build,  114  a» 

Tslue  of  written  contract,  115. 

need  not  be  proved  bj  direct  testimonj,  116.. 

when,  must  be  in  writing,  116. 

special  contract  with  third  persons,  116. 

lien  may  be  waived  by,  117. 

stipulations  in,  for  waiver  of  lien,  117. 

need  not  stipulate  for  lien,  118. 

presumed  to  contract  on  basis  of  lien,  118. 

when  contract  must  be  definite  in  terms,  119. 

when  working  by  the  day  will  give  no  lien,  119. 

when,  must  be  express  in  case  of  sub-contractor,  180. 

when,  must  be  recorded,  121. 

effect  of  alteration  in  recorded,  121. 

must  not  look  exclusively  to  personal  responsibility  of  owner,  122. 

it  should  contemplate  work  for  building  purposes,  122,  126. 

must  not  look  exclusively  to  credit  of  contractor,  123. 

must  not  look  exclusively  to  credit  of  agent,  123. 

burden  of  proof  is  on  owner  to  show  work  was  done  on  penonal  credit, 

124. 
how  this  is  to  be  shown,  124. 
sale  of  materials  by  first  vendors  gives  no  lien,  126. 
when  no  building  need  be  mentioned  in,  126. 
but  sale  must  be  for  building  purposes,  126. 
when  building  must  be  mentioned,  127. 
need  not  specify  items  of  labor,  127, 128. 
nor  be  for  the  payment  of  money,  129. 
when  to  specify  time  for  completion  of  work,  130. 
fraud  will  avoid  the,  131. 
rights  of  contractors  in  case  of  fraud  in,  131. 
rights  of  sub-contractors  in  case  of  fraud  in,  131. 
contract  not  to  make  defence  is  void,  131. 
performance  of  contract,  132-152. 
owner  ia  not  bound  to  pay  in  advance  of  contract,  209. 
sub-contractoir  has  no  right  to  repudiate  owner's,  211. 
effect  of  entire,  on  priority  of  lien  for  labor  subsequent  to  mortgage,  229. 
when  contracts  are  deemed  distinct,  229,  324. 

when  entire,  so  as  to  secure  priority  for  subsequent  materials,  229, 230. 
running  accounts,  219,  230,  325. 

when  sub-contractor  is  charged  with  notice  of  original,  272. 
cancellation  of,  does  not  discharge  lien  already  attisMshed,  295. 
effect  of  entire,  on  time  when  suit  is  to  be  commenced,  323. 
effect  of  distinct  contracts,  on  time  to  bring  suit,  324. 
separate  contracts  entitled  to  separate  liens,  324. 
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CONTRACT  —  eontumed. 

whether  contracts  are  entire  or  distinct,  question  for  jury,  386. 

effect  of,  on  joint  and  sereral  claims  of  lien,  369. 

in  case  of  lien  on  personal  property,  473,  478,  494,  495,  496. 
C0NTBACT0R8, 
t        almost  universally  secured,  36. 

definition  of,  40. 

relation  of,  to  owners,  40. 

when  this  relation  arises,  40. 

phraseology  which  extends  lien  to,  40,  44,  45. 

when  not  secured,  41,  42. 

Hen  of,  not  dependent  on  payment  of  their  workmen,  43. 

not  lost  by  dissolution  of  partnership,  43. 

nor  by  death  of,  43. 

entitled  to  lien  though  he  stipulates  against  others  filing  lien,  43. 

when  term  "  contractor  *'  includes  sub-contractor  and  laborer,  44. 

agent  of  owner,  58,  69. 

when  may  subject  property  to  lien,  79. 

sale  on  personal  credit  of,  is  waiver  of  lien,  123. 

fraud  on  contractors  in  contract,  13L 

performance  of  contract  by,  132. 

rule  of  damage  in  case  of  part-performance  by,  134. 

abandonment  of  work  by,  137. 

rule  of  damage  in  case  of  wilful  abandonment  by,  137. 

default  of  owner,  138. 

admissibility  of,  as  a  witness,  434. 

interest  of,  when  bahinced,  434. 

when  not  admissible  as  witnesses,  435. 

release  of,  for  costs,  435. 

contractor  and  sub-contractor  may  both  sue  owner,  452. 

CONTRIBUTION, 

among  co-tenants  at  law,  1. 

in  equity,  2. 
CORPORATIONS, 

acting  within  charter  are  entitled  to  lien,  53. 

municipal,  not  entitled  to  lien  for  municipal  charges,  53, 156. 

power  of  corporators  to  charge,  with  lien,  80. 

when  property  of  public,  is  exempt  from  lien,  180,  459. 

distinction  between  public  and  private,  180. 

maudamu*  against  municipal,  460. 

execution  against  private,  461. 
COSTS, 

when  allowed,  467. 

in  case  of  interpleader,  467. 

when  not  allowed,  468. 
CO-TENANTS. 

no  lien  between,  at  common  law,  1. 
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CO-TENANTS  —  etmitMued. 

writ  of  ds  reparatumefaciendat  1. 

contribution  after  demand  and  refuaal,.  1. 

contribution  in  equity,  8. 

cannot  create  lien  on  property  of,  11,  497- 

may  on  their  own  interests,  jl. 

owners  of  adjoining  property  have  no  lien  for  use  of  ptrtj  wall,  78. 

CREATION  OF  LIEN, 
by  statute  only,  I,  9. 
existence  is  not  presumed,  10. 
express  words  of  creation  necessaiy,  10. 
an  act  of  ownership,  66,  497. 
may  be  done  by  agency  express  or  implied,  66. 

CREDIT, 

no  lien  when  materials  are  sold  on  general,  18. 
effect  of,  beyond  statutory  period,  281,  499. 
when  such  credit  is  given,  281,  282. 
lien  only  enforceable  when  payments  are  due,  290. 

CREDITORS, 

who  lend  money  for  improrements  have  lien  under  civil  law,  S. 

when  there  is  strict  construction  of  lien  laws  as  against  other,  20. 

when,  not  entitled  to  lien,  49,  50,  52  tf. 
CROSS-BILL, 

cannot  be  filed  on  account  of  failure  of  mechanic,  2  a. 
CURTESY,  ESTATE  BY, 

subject  to  lien,  81,  189,  190. 

married  women,  94-107. 

when,  is  not  subject  to  lien,  190. 
CURTILAGE, 

definition  of,  201. 


D. 

DAMAGES, 

rule  of,  132-150. 

no  lien  against  damages,  211. 

DEATH  OE  CONTRACTOR, 

does  not  work  a  loss  of  lien,  43,  393. 

is  no  discbarge  of  lien,  298. 

parties  in  case  of,  393. 
DEATH  OF  OWNER, 

no  discharge  of  lien,  298. 

parties  in  case  of,  393. 

DEBRIS, 

when  lien  exists  against,  12. 
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DEBT, 

mechanic's  lien  gives  no  right  of  debt,  9. 

the,  may  survive  when  lien  is  gone^  9. 

snit  for,  does  not  affect  ei^foroement  of  lien,  9* 

monicipal  charges  not  secured  by  this  lien»  53. 
DEFECTS, 

courts  no  power  to  remedy,  in  lien  law,  2  a, 

in  work.    See  Pbrfoaxanci  op  Contbla.ct. 

DEFENCES.    See  Pleadings. 

whether  third  party  may  avail  himself  of  lien  of  «^whnnifl  as  against 
owner,  490. 
DEMURRERS, 

office  of,  under  lien  law,  414. 

form  of,  414. 

general  and  special,  414. 

when  allowable,  414. 

when  not  allowable,  415. 

formal  objections,  415.  I 

when  good  only  to  part  of  complaint,  415. 

motions  to  quash^  416. 

defects  to  be  taken  by  motion  to  quash,  416. 

when  motion  to  quash  inapplicable,  416. 
DEPOTS, 

of  railroads,  subject  to  lien,  182. 
DESCRIPTION, 

lien  extends  only  to  property  described,  S78. 

necessity  for,  378. 

want  of,  is  fatal  to  lien,  378. 

when  there  need  be  no,  378. 

rule  as  to  when,  b  sufficient,  379. 

in  notices  of  lien,  379. 

instances  of,  379. 

in  complaints,  and  petitions^  380. 

convenient  certainty,  381. 

when  no  other  property  answers  the  description,  382. 

rules  applicable  to  deeds,  383. 

when  a  question  for  jury,  384. 

latent  ambiguities,  384. 

patent  ambiguities,  &c.,  385. 

when  extrinsic  evidence  admissible,  386. 

amendment  of,  386. 

claiming  too  much  land,  387* 

definition  of  lot,  curtilage,  acre,  ftc.,  388. 

court  to  determine  extent  and  location  of  land,  389. 

correction  of  insufficient,  389  a. 

who  may  take  advantage  of  insufficient,  390. 

when  objection  should  be  made,  391. 
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DESGEIPTION — eonHmufd. 
after  Terdict,  391. 
amendments  as  to,  426,  489. 

DESTRUCTION  OF  IMPBOVEMENTS^ 
lien  in  case  of,  under  dvil  law,  3. 
when  lien  is  lost  by,  12. 
lien  on  d6bris  in  case  of,  12. 
lien  on  apportenances  in  case  of,  12. 
when  lien  is  not  lost  by,  12. 
when  equity  will  prevent,  12. 

DISCHARGE  OF  LIEN, 
how  efPected,  295. 
when  voluntary  act  of  parties,  295. 
dismission  of  proceeding  not  a,  295. 
lien  cannot  be  renewed  after  a,  295. 
effect  of,  295. 

is  not  necessarily  a  dischaige  of  the  debt,  295. 
sale  of  property  to  lienor  wolks  a,  295. 
by  fraud,  295. 

when  there  is  a,  by  uniting  it  with  non-lien  claims,  296. 
reasons  for,  296. 

by  non-compliance  with  statute,  10,  297. 
when  by  negligence  of  officer,  267,  268,  297,  336. 
death  of  either  owner  or  contractor  is  no,  298. 
insanity  or  insolvency  of  owner  no,  298. 
by  bankruptcy,  299,  300. 
effect  of  dissolution  of  partnership  on,  301. 
change  of  sovereignty  no,  302. 
by  order  of  court,  303. 
on  motion  of  lienee,  303. 
by  security,  303  a, 
when  lienor  cannot  enter  a,  304. 
no,  by  pursmng  remedy  for  debt  as  well  as  lien,  312. 
by  judicial  sale,  lien  transferred  to  proceeds,  313. 

DISSOLUTION  OF  COPARTNERSHIP, 
does  not  affect  lien,  43. 

DISTRIBUTION  OF  PROCEEDS, 

should  be  made  in  judgment  or  decree,  450. 

order  of  payment,  450. 

not  necessary  to  distribute  surplus,  450. 
DITCHES, 

are  not  buildings  or  subject  to  lien,  172. 
DOWER, 

^en  subject  to  lien,  81. 

dower  is  not  affected  by  lien,  195. 

principles  governing  in  cases  of,  195. 
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DOWER — eoniinued. 

when  lien  has  priority  over,  195. 

rights  of  dower  as  against  improvements  made  by  purchaser^  195. 

effect  of  sale  under  lien  on,  195. 

widow  not  a  proper  party,  195. 


E. 

ENCUMBRANCERS, 

prior,  not  affected  by  lien,  9. 
subsequent,  take  subject  to  lien,  9, 11. 
rights  of,  cannot  be  affected  by  legislature,  SO. 

EQUITABLE  LIEN, 

exists  for  improvements,  when  contracted  for,  2. 

as  between  co-tenants,  2. 

distinction  between,  and  mechanics',  2. 
EQUITY, 

unknown  in,  1. 

definition  of  lien  in,  2,  469,  478. 

lien  not  enforceable  in,  without  statutory  provisions,  2. 

possession  of  land  not  essential  to  lien  in,  2. 

no  equity  for  lien  arises  out  of  a  buildiug  contract,  2,  36. 

when  equity  has  jurisdiction,  2. 

contribution  in,  between  co-tenants,  2. 

no  power  to  enforce  lien,  when  remedy  at  law  is  plain,  adequate,  and 
complete,  2^. 

special  grounds  for  equitable  jurisdiction,  2  a. 

injunction  against  mechanics  to  prevent  multiplicity  of  actions,  2  a, 

no  jurisdiction  on  account  of  recoupment,  2  a. 

when  in  nature  of  a  mortgage,  may  be  enforced  in  chancery,  11. 

when,  will  prevent  destruction  of  premises,  12. 

will  follow  proceeds  when  improvements   have  been  severed,  and 
sold,  12. 

will  sustain  bill  of  interpleader,  206. 

ESTATE, 

lien  creates  no,  in  property,  9. 

ESTATES  SUBJECT  TO  LIEN, 

lien  attaches  to  entire  property,  13. 

what  estates  are,  81. 

entire  estate  chargeable  with  lien,  65-88, 186,  493. 

when  no  lien  unless  party  has  some  estate,  186, 187* 

liens  by  parties  in  possession,  187. 

legal  and  equitable  estates,  66,  67, 188. 

fee  simple  estates,  188. 

life-estates,  189. 

husband's  life-estate,  189. 
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ESTATES  SUBJECT  TO  UEl^— continued. 
estates  of  husband  and  wife,  190. 
lesM^  191. 

lien  subject  to  conditions  of  lease,  193. 
right  of  removal  of  building,  193. 
pre-emption  and  other  rights,  194. 
•  dower,  195. 
lien  attaches  to  proceeds  of  sale,  196, 198. 
sale  of  entire  estate,  197,  463. 
proceeds  in  case  of  private  sale,  198. 

ESTOPPEL, 

ownership  by,  75. 

facts  necessary  to  constitute  an,  76. 

evidence  to  prove  an,  76. 

against  married  women,  103,  104. 

against  minors,  104. 

of  purcliaser  to  pay  for  work  subsequent  to  purchase,  228. 

waiver  of  lien  by,  273,  495. 

instances  of  no  waiver  by,  273  a, 

discharge'  of  lien  by,  295. 

by  notice  of  lien,  364. 

contract  by,  495. 

EVIDENCE, 

entries  in  books,  to  show  character  of  contract,  124,  442. 

receipts,  124. 

may  be  explamed,  124. 

declarations  of  mechanics  not  conclusive,  124. 

statements  of  contractors,  when,  149. 

contract  between  contractor  and  sub-contractor  is  admissible,  204. 

when  contract  of  owner  is  admissible,  204. 

general  rules  of,  applicable,  437. 

allegata  and  probata  must  agree,  437. 

when  a  chancery  proceeding,  438. 

effect  of  an  answer,  43£l. 

confession  by  pleading,  439. 

relevancy  of,  440. 

of  value  of  work  and  materials,  441. 

by  measures,  441. 

original  entries,  442. 

effect  of,  442. 

best  eyidence,  443. 

proof  of  notice  of  lien,  443  a. 

declarations  of  agents,  444. 

declarations  of  prior  owners,  445. 

declarations  of  mortgagors,  445. 

appellant  must  preserve  the,  465. 
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EXECUTIONS, 

generally  provided  by  statute,  458. 
when  court  may  frame,  458. 
fieri  facias^  458. 
levari  faciiUf  458. 
when  general,  may  be  issued,  458. 
effect  of  issuing  general,  458. 
against  property  of  municipal  oorpoiations,  450. 
nuindamu9,AI^{). 
sequestration,  460. 
appointment  of  receiver,  460. 
against  private  corporations,  461. 
land  subject  to  lien  to  be  located  before,  468. 
duty  of  officer  in  enforcing,  463. 
redemption  from  sales  on,  464. 

EXEMPTION  FROM  LIEN, 

legislature  may  pass  statutes  of,  27. 

when  public  schools  are  exempt,  179. 

property  of  public  and  private  corporations,  180, 469,  46L 

by  settlement  in  conveyance,  184. 

EXEMPTION  RIGHTS, 

effect  of,  on  mechanics'  lien,  850. 


F. 

FENCES, 

lien  for,  165. 

are  not  "  buildings,"  170, 172. 

lien  not  lost  by  including  charge  for,  in  good  faith,  355. 

FIXTURES, 

when  lien  exists  for,  174-177. 

definition  of  term,  175. 

when  no  lien  exists  for,  177, 178,  178  a, 

FLOATINO-DOCK, 

when  a  building,  and  subject  to  lien,  171. 
when  not,  172, 176. 

FOKFEITUEE, 

of  lease,  effect  on  lien,  192,  247. 
of  estate  of  vendee  by  vendor,  247. 
rights  of  mechanic  in  case  of,  247. 

FORMS, 

chum  of  sub-contractor,  Pennsylvania,  p.  783. 
designation  of  boundaries,  Pennsylvania,  p.  784. 
petition  to  designate  boundaries,  Pennsylvania,  p.  784. 
return  of  sheriff  to  tei.fa,,  Pennsylvania,  p.  785. 
notice  of  lien  by  contractor.  New  York,  p.  785. 
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F0BM8  —  eoniiHued. 

notice  of  foreclosure,  New  York,  p.  785. 

statement  of  claim,  New  York,  p.  786. 

claim  of  lien.  New  Jersey,  p.  787. 

claim  of  lien,  California,  p.  789. 

claim  of  lien  bj  jonmejman,  Missouri,  p.  789. 

notice  of  sab-contractor,  Wisconsin,  p.  790. 

petition  to  enforce  lieu,  Illinois,  p.  791. 

notice  of  sub-contractor.  District  of  Columbia^  p.  799. 
FRACTIONS  OP  A  DAY, 

are  to  be  noticed  to  determine  priorities,  249. 

FRANCE, 

mechanics  have  lien  in,  4. 

proceedings  necessary  to  secure  lien  in»  4. 

extent  of  lien  in,  4. 

money  when  secured  by  lien,  4. 

when  lien  commences,  4. 
FRAUD, 

in  contract  will  avoid  lien,  119, 131. 

rights  of  contractor  in  case  of,  in  contract,  131. 

of  sub-contractors,  131. 

when  it  works  a  discharge  of  lien,  895. 
FRAUDULENT  CONVEYANCES, 

not  good  against  mechanics,  74. 

G. 

GATES, 

no  lien  for,  170. 
GRAVEYARDS, 

how  far  subject  to  lien,  185. 
GREAT  BRITAIN, 

no  mechanics'  lien  in,  1. 
GUARDIANS, 

not  entitled  to  equitable  lien  on  estate  of  ward,  110. 

cannot  subject  property  of  ward  to  lien.  111. 

authority  to,  when  given  by  court.  111. 

mechanics,  when  dealmg  with,  must  take  notice  of  their  power,  111. 

erections  by,  presumed  to  be  permanent  annexations,  111. 

authority  to  build  with  funds  of  ward,  no  authority  to  build  on  credit, 
111. 

authority  to  repair  not  authority  to  build.  111. 

H. 

HISTORY  OF  THE  LIEN, 
in  United  States,  7. 
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HOMESTEADS, 

when  lien  is  subordinate  to,  11,  850. 

when  not  liable  to  lien,  183  a. 

nature  of  right  of,  183  tf. 

priorities  between,  rights  and  mechanics,  250. 

HUSBAND, 

when  he  has  no  lien  on  property  of  wife,  39. 
when  estate  of,  subject  to  lien,  81, 189. 
power  of,  over  estate  of  wife,  94-107. 
estates  of  husband  and  wife,  subject  to  lien,  190. 
when  not,  190. 

See  Mabkibd  Womsv. 


I. 

mPBOVEMENTS, 

when  equity  will  interfere  when  lien  b  confined  to,  8  a. 

lien  for,  under  civil  law,  3. 

for  what,  lien  is  given  under  civil  law,  3. 

lien  confined  to,  as  against  unpaid  vendor  in  Erance,  4. 

when  lien  of  mechanic  exists  only  against,  18. 

liberal  construction  to  be  adopted  when  lien  exists  only  against,  17. 

temporary,  lien  is  not  to  be  extended  to,  19. 

definition  of  term  "  improvement,"  174. 

INJUNCTION, 

to  prevent  multiplicity  of  actions,  8  a, 

when  not,  8  a. 

when  equity  will  prevent  destruction  of  improvements,  18. 

when  mechanics  entitled  to,  to  restrain  waste,  193. 

averments  for,  193. 

INSANITY, 

no  discharge  of  lien,  898. 

INgURABLE  INTEREST, 
lien  is  an,  9. 
to  extent  of  claim,  9. 
when  not  lost  by  discontinuance  of  suit,  9. 

INSURANCE  COMPANY, 

is  not  agent  of  owner,  88. 

INSURANCE  POLICY, 

mechanics'  lien  not  an  "  encumbrance  "  within  an,  11. 

INTEREST, 

chums  of  mechanics  are  entitled  to  bear,  814. 
accumulated,  will  not  give  jurisdiction,  319. 
should  be  claimed,  451. 
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J. 


JOINT  AND   SEVERAL  CLAIMS, 
when  to  be  filed,  369. 

several  claims  against  contignoas  houses  under  one  eontnet,  880  «. 
effect  of  a  joint  claim,  370. 
inconvenience  of  joint  claims,  371. 
apportionment  of  joint  claims,  37S. 
instances  of  apportionment,  373  a. 
when  several  claims  must  be  filed,  373. 
effect  of  separate  owners  under  joint  contract,  374. 
effect  of  separate  contracts,  376. 
when  houses  are  separate,  376. 
mistake  in  claim  of  lien,  377* 
joint  claim  not  sustained  by  proof  of  seveial  claims^  877. 

JOINT  TENANTS, 

right  to  create  lien,  77' 

JOURNEYMEN, 

rarely  secured  lien,  36. 

when  not  entitled  to  lien,  50. 

may  be  secured  by  express  statute,  51,  62. 

no  lien  on  personal  property,  490. 

JUDGMENT, 

mechanics*  lien  is  not  a  judgment,  9. 
in  what  lien  is  different  from  a  general,  10. 

when,  in  favor  of  contractor,  will  be  stayed  at  instance  of  sub-con- 
tractor, 61. 

no  personal,  against  owner  in  favor  of  sub-contractors,  212. 
priorities  between,  and  mechanics,  248. 

creditors  need  not  give  notice  they  will  not  be  responsible  for  improve- 
ments, 248. 
effect  of,  on  subsequent  improvements,  248. 
although  erroneous  they  are  binding  in  favor  of  purchasers,  248. 
priority  between  mechanic  and  attachments,  249.  , 

mechanics  may  contest  validity  of,  confessed,  255. 
may  be  a  common  law,  when  there  is  no  lien,  295. 
nature  of,  on  lien,  306,  446. 
no  personal,  unless  authorized  by  statute,  307,  446. 
when  there  is  jurisdiction,. cannot  be  impeached  collaterally,  316. 
as  to  extent  of  land  subject  to  lien,  389. 
effect  of,  as  to  those  not  parties,  395,  401, 
judgment  on  power  of  attorney,  409. 
revival  of,  by  scire  facias,  412. 
effect  of,  revived,  412. 
no  judgment  while  demurrer  exists,  414. 
amendment  of,  429. 
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JUDGMENT — eoniinued, 

effect  of  amendment  of,  429. 

when  inpertoMam  as  well  as  im  rgm,  446* 

when  f«  rem,  447. 

when  peraonal,  448. 

must  follow  statute,  449. 

must  follow  verdict,  449. 

no  special  form  necessary,  449. 

distribution  of  proceeds  by,  450,  452. 

when  for  more  than  is  claimed,  451. 

effect  of,  451. 

in  case  of  several  claimants  or  defendants,  452. 

against  partnership  property,  453. 

general  rules  applicable  to,  454. 

instances  thereof,  454. 
'  conclasiveness  of,  455. 

conclusive  against  whom,  456. 

impeachment  of,  457. 

presumptions  in  favor  of,  457  a* 

setting  aside  defaults,  465. 
JUBISDICTION, 

when  equity  has,  to  enforce  lien,  2,  2  a,  815. 

courts  havQ  no  power  to  enfoix^  this  lien,  without  statutory  enactment,  2. 

courts  no  power  to  supply  defects  in  lien  law,  2  a,  315. 

special  grounds  for  equitable,  2  a,  315. 

no,  on  account  of  recoupment,  2  a. 

statutory  remedy  only,  2  a. 

equity  has,  when  lien  is  in  nature  of  mortgage,  11,  315. 

lien  not  enforceable  in  foreign  courts,  313. 

how  acquired  in  matters  of  Uen,  313. 

federal  judiciary,  when  they  have,  300,  300  a,  313. 

when,  is  specially  conferred,  314. 

not  ousted  by  collateral  issues,  314. 

court  may  adapt  its  process  to  lien,  314. 

by  implication,  315. 

when  question  of  lien  is  incidentally  raised,  316. 

when  there  is,  judgment  cannot  be  impeached  collaterally,  316. 

of  justice  of  peace,  317. 

pleading  as  regards,  318. 

amount  to  give,  319. 

accumulated  interest  will  not  give,  319. 

when  several  claims  will  be  added  to  give,  319. 

when  no,  exists,  claim  will  be  stricken  off,  319. 

necessity  for  notice  to  give,  320. 

non-residents,  321. 

constructive  notice,  821. 

to  enforce  lien  on  personal  property,  492. 
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JURY, 

character  in  irhich  work  is  done  is  a  qnestion  for  the,  49. 

irhether  contract  is  at  an  end,  is  a  question  for  the,  62  e, 

whether  materials  are  famished  is  a  qnestion  of  fact,  150. 

what  constitutes  building  or  repairing  a  question  for,  165, 169. 

when  work  is  commenced  is  a  question  for,  319  a. 

trials  by  jury  in  cases  of  lien,  310  <». 

presumption  in  favor  of  trial  by,  314. 

whether  work  is  done  under  entire  or  distinct  contract  is  a  qnestion  for, 

326. 
description  of  property  when  a  question  for,  884. 


L. 

Laborers, 

have  generally  no  lien,  36. 

when  not  secured  a  lien,  49,  60. 

journeymen,  51,  52. 

day  laborers,  &c.,  52  a. 

no  lien  for  cultiyating  land,  when,  156. 

no  lien  for,  on  personal  property,  496. 

See  8UB-C0NT&ACT0B8. 

LAND, 

when  subject  to  lien,  199. 

when  not,  199. 

necessary  for  conyenient  use  of  building,  subject  to  lien,  200. 

curtilage,  lot,  &c.,  201. 

acre,  202. 

LAW  OF  THE  PLACE,  &c., 

determines  if  there  be  a  lien,  491. 

LAW  OR  FACT. 

what  constitutes  a  lien,  whether  a  question  of,  169. 
whether  work  is  done  under  entire  or  distinct  contracts  is  question  for 
jury,  326. 

See  JuBT. 
LEASES, 

improYcment  leases,  90*92. 

LEGISLATIVE  POWER  OVER  LIEN, 

may  extend  remedy  to  pre-existing  contracts,  22. 

cannot  affect  vested  rights,  25. 

general  limits  of,  26. 

may  regulate  the  remedy,  26. 

cannot  impair  obligation  of  contract,  26. 

although  it  purports  to  affect  remedy  only,  26. 

obligation  of  contract  impaired  by  abolition  of  remedy,  26. 
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LEGISLATIVE  POWER  OYER  Lim  —  eontinued. 

legislative  acts  which  do  not  impair  obligatioa  of  contracts^  37. 

may  pass  statutes  of  limitation,  27. 

may  pass  statutes  of  exemption,  27. 

may  abolish  right  of  distress,  27. 

may  abolish  lien  of  judgment,  27. 

when  may  abolish  lien  as  to  existing  contracts,  28. 

this  power  denied,  29. 

may  either  abolish  or  grant  liens  as  to  futoie  contracts,  30. 

may  modify  remedy  of  mechanic,  31. 

may  secure  lien  to  existbg  contracts,  31. 

this  power  denied,  31. 

may  pass  statutes  of  limitation,  32. 

extend  time  in  which  to  file  lien,  and  when  not,  32. 

when  lien  lost  by  lapse  of  time,  cannot  be  revived  by,  32. 

cannot  change  sejttled  interpretation  of  law,  33. 

may  explain  meaning  of  doubtful  law,  33. 

may  pass  mechanics'  lien  laws,  33  a. 

cannot  establish  lien  in  foreign  jurisdiction,  34. 

but  within  its  jurisdiction  may,  34. 

legislature  can  alone  provide  for  lien,  36. 

LESSEES, 

may  create  lien  to  extent  of  their  interests,  83,  84, 191. 

nature  of  tlieir  interest,  83. 

under  contract  of  purchase,  84,  192. 

cannot  surrender  lease  so  as  to  defeat  lien,  84. 

when  lessees  cannot  create  lien,  85. 

tenancies  at  will,  85. 

with  agreement  for  lease  may  create  lien,  86. 

cannot  build  or  repair  at  expense  of  lessor,  87. 

rights  oflandlord  and  tenant  as  to  improvements,  87. 

rights  of,  for  rebuilding  in  case  of  fire,  87. 

when  there  is  a  covenant  to  repair,  87. 

cannot  charge  estate  of  lessor  with  lien>  87-89. 

no  authority  to  charge  with  lien,  implied,  89. 

nor  in  absence  of  statute  from  agreement  of  lessor,  to  make  advances, 

89. 
lessor's  reversion  cannot  be  affected  without  his  consent,  89. 
improvement  leases, ^nd  building  contracts,  90,  91. 
consent  of  lessor  not  to  be  inferred  against  agreement,  92,  92  b, 
when  owner  is  liable  for  permitting  lessee  to  build,  92  a. 
when  consent  of  owner  roust  be  in  writing,  92  b. 
right  to  subject  property  to  lien  in  Louisiana,  93. 
estates  of,  subject  to  lien,  191. 
lien  is  subject  to  conditions  of  lease,  192. 
right  of  removal  of  building,  193. 
assignment  of  lease  does  not  affect  lien,  227. 

52 
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LEEN  HOLDERS  INTER  SB, 

no  priority  exists  between,  251. 

construction  of  statutes  as  to,  261. 

lien  for  labor  and  materials /iro  ratot  251. 

where  equality  is  not  expressly  proYided  for,  261. 

where  equality  is  provided  for  by  statute,  252. 

equality  applies  only  to  those  in  same  class,  253. 

no  equality  between  contractor  and  sub-oontractor,  253. 

effect  of  intervening  mortgage  as  to,  253. 

cannot  dispute  settlements  of  owner,  254,  401. 

may  contest  validity  of  judgments  confessed,  255. 

when  no  equaUty  between  sub-contractors,  256. 

when  proper  parties  to  proceedings,  401. 

as  witnesses,  436. 

distribution  of  proceeds,  as  to,  450. 

judgment  in  case  of  several  claimants,  452. 

LIEN  ON  PERSONAL  PROPERTY, 
definition  of  term  at  law,  469. 
definition  of  term  in  equity,  469. 
definition  of  term  in  admiralty,  469. 
definition  of  term  in  statutory  lien,  469. 
general  and  particular  liens,  470-472. 
distinction  between  pawn  and,  484,  485. 

See  Nature  of  Lien  on  Pbbsonal  Fbopxrtx. 
arises  out  of  debt,  493. 
commensurate  only  with  amount  due,  493, 
set-off  cannot  affect  lien,  493. 
necessity  for  contract,  494. 
void  contract,  494. 
contract  by  estoppel,  495. 
privity  of  contract  necessary,  496. 
no  lien  for  journeymen,  laborers,  &c.,  496. 
only  created  by  owner  or  agent,  497. 
performance  of  contract,  498. 
when  contract  is  inconsistent  with  lien,  499, 
personal  credit,  &c.,  499. 
when  time  is  given  for  payment,  499, 
for  what  labor  lien  is  given,  500. 
to  whom  lien  is  given,  500. 
incidental  hibor,  501. 
to  what  articles  lien  extends,  602. 
does  not  extend  to  tools,  &c.,  502. 
no,  for  expenditures  in  taking  care  of  chattel,  603. 
LIEN  ON  REAL  PROPERTY, 

See  Natxjbe  of  Lien  ok  Real  Pbofertt. 
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LIMITATION, 
of  lien,  10. 
\rheii  indefinite,  10. 

suit  must  be  brought  within,  existing  when  action  is  commenced^  24. 
legislature  may  pass  laws  of,  27,  32. 
extent  of  this  power,  32. 

US  PENDENS, 

efiect  of,  on  priorities,  235. 

effect  of,  on  continuance  of  lien,  $^9,  270. 

nature  of,  2C9. 

diligence  in  prosecution  of,  269. 

notice  of,  270. 

purchase  of  property  during,  270. 

plea  of  another  cause  pending,  426. 

LOSS,  IRREPARABLE, 

equity  has  jurisdiction  to  prevent,  2tf. 

LOSS  OF  LIEN, 

by  non-compliance  with  statute,  10,  297. 

when  lost  by  destruction  or  removal  of  building,  12. 

when  not,  12. 

lien  will  be  enforced  against  proceeds,  12. 

when  lien  is  lost  by  lapse  of  time,  whether  legislature  may  revive  it,  82. 

lost  by  builder  becoming  owner,  39. 

not  lost  by  non-payment  of  workmen,  43. 

nor  by  dissolution  of  partnership  of  contractors,  43. 

nor  by  death  of  contractor,  43. 

nor  by  stipulation  that  others  shall  not  file  liens,  43. 

failure  of  clerk  to  record  lien,  207.  268,  297,  336,  340. 

discharge  of  lieu,  295-304. 

when  lost  by  failure  to  prosecute  cannot  be  revived,  327. 

by  issuing  general  execution,  458. 

LOST  PROPERTY, 

lien  for  reward  in  case  of,  477. 

LOT, 

definition  of,  201. 

LOUISIANA, 

has  followed  civil  law,  5. 

contractor  has  privilege  of  priority,  5. 

also  sub-contractor  and  workmen,  6. 

persons  entitled  to  subject  property  to  lien  in,  93. 
LUMBER, 

no  lien  on,  before  attached  to  building,  176. 
LUNATICS, 

cannot  subject  their  property  to  lien,  108. 
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M. 

MACHINERY, 

"  coal  cars,"  not  a  macbine,  91. 
when  no  lien  exists  for,  162. 
when  lien  exists  for,  162  a,  177, 178. 
definition  of  term,  178. 

MARRIED  WOMEN, 

lieu  does  not  affect  rights  of,  11. 

when  strict  construction  of  lien  laws  as  against,  20. 

instances  of  right  of,  superior  to  lien  of  mechanic,  30. 

entitled  to  lien,  38. 

when  husband  has  no  lien  on  property  of  wife,  39. 

when  dower  of,  subject  to  lien,  81, 195. 

general  view  of  right  of,  to  subject  their  property  to  lien,  94. 

power  of,  to  create  lien  on  their  legal  estate,  95. 

when  contract  for  work  is  made  before  marriage,  95. 

power  to  create  lien  on  tbeir  separate  estate,  96. 

extent  to  which  power  of,  extends  in  equity,  96. 

necessity  for,  to  be  allowed  to  create  lien,  96. 

when  power  to  charge  separate  estate  must  be  expressly  giren,  97. 

when  liable  by  statute,  98. 

instances  of,  creating  lien  under  statute,  98-100. 

husband  has  no  right  to  create  lien,  101. 

effect  of  husband  expending  his  own  money  on  land  of  wife,  101,  102. 

husband  cannot  create  lien  in  favor  of  himself,  101. 

or  his  creditors,  101. 

recognition  by,  of  acts  of  husband,  102. 

husband  may  act  as  agent  of,  103. 

agency  may  be  implied,  104. 

estoppel  against,  104. 

what  acts  sufficient  to  imply  agency,  105, 105  «• 

when  authori^  of  husband  should  be  averred,  105  6, 

when  consent  of,  to  charge  with  lien,  must  be  in  writing,  106. 

purchasers  from,  entitled  to  defence  ^i  feme  covert,  107. 

subject  to  rules  of  performance  of  contract,  133. 

joint  estate  of  husband  and  wife  is  liable  to  L'en,  190. 

dower,  195.  * 

when  proper  parties  to  enforce  lien  against,  394  a. 
MARSHALLING, 

proceeds  between  liens  on  building  and  liens  on  land,  2  a,  238,  238  a. 

of  securities  applicable  to  mechanics'  lien,  257. 

principle  of  marshalling,  258. 

when  allowed,  259. 

MATERIAL-MEN, 

For  Rights  of,  see  Sub-Contbactor. 
how  secured  in  most  of  the  States,  36. 
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MATERIAL-MEN  —  eontinued, 

when  not  entitled  to  lien,  44,  47. 

secured  equally  with  sub-contractor,  4^-48. 

equity  of,  46. 

secured  although  merchants,  46. 

when  material-man  is  not  secured  equally  with  workmen,  47* 

when  secured  by  lien,  48. 

material-men  in  second  degree,  51. 

when  materials  are  furnished  for  building,  148-150. 

effect  of  subsequent  misappropriation  of  materials,  148. 

not  bound  to  see  to  application  of  materials,  149. 

must  see  what  materials  are  proper,  150. 

when,  must  see  materials  are  incorporated,  151. 

MATERIALS, 

when  it  must  be  proved,  were  furnished  for  a  particular  building,  18, 

127. 
must  not  be  sold  exclusively  on  persbnal  responsibility  of  owner,  122, 

123. 
should  be  contemplated  for  building  purposes,  122, 126, 127. 
lien  not  waived  by,  charged  against  contractor,  124,  128. 
sale  of,  by  first  vendors  gives  no  lien,  125. 
charges  for,  128. 

evidence  to  prove  furnishing  of,  128. 
when,  are  furnished  for  building,  148-150. 
misappropriation  of,  148. 
when  lien  exists  though,  are  not  used,  149. 
when  they  must  be  used  to  give  lien,  151. 
ownership  of  materials  furnished,  152. 
for  what  materials  lien  is  given,  153. 
patent  rights  when  protected  by  lien,  158. 
all,  that  ordinarily  enter  into  buildings,  159. 
powder  used  ia  blasting  foundations,  159. 
lightning  rods,  159. 
hoisting  apparatus,  159. 
shelves  for  vaults,  159. 
no  lien  for  money  advanced  to  buy,  159  a, 
no  preference  between  labor  and  materials,  160. 
one  material  has  no  preference  over  another,  160. 
when  quality  and  quantity  must  agree  with  original  contract,  161. 
machinery.  162,  162<ar. 
for  unlawful  structures,  163. 

MEASURE  OF  DAMAGES, 

in  case  of  default  of  contractor,  134,  140. 
wilful  abandonment  by  contractor,  137. 
when  owner  is  in  default,  139. 
in  case  of  sub-contractor,  142,  146. 
when  liquidated  by  contract,  146. 
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MEASURE  OF  DAMAGES —ron/iJiMpJ. 
quantum  meruit,  441. 
in  case  of  lien  on  personal  property,  490,  498. 

MERGER, 

lien  is  mer^  by  builder  becoming  owner,  39. 

MEXICO, 

mechanics  secured  same  as  in  Spain,  4. 

MINORS, 

entitled  to  lien,  38. 

cannot  subject  tbeir  property  to  lien,  108. 

when  allowed  by  statute,  108. 

ratification  by,  109. 

guardian  not  entitled  to  equitable  lien  on  estate  of,  110. 

nor  to  subject  property  of,  to  lien,  111. 
MONEY, 

lien  for,  expended  in  improvements,  under  civil  law,  3. 

also  iu  France,  4. 

when  proceeds  of  sale  treated  as  property,  12. 

contract  to  build  need  not  be  for  payment  in,  129. 

no  lien  for,  advanced  to  buy  materials,  159  a, 

when  an  equitable  lien,  159. 

rights  of  sub-contractors  on,  to  become  due,  209. 

MORTGAGE, 

when  lien  is  declared  similar  to,  it  may  be  enforced  in  chancery,  11. 

similarity  to,  11. 

when  strict  construction  as  against  bona  fide,  20. 

mortgagor  cannot  create  lien  as  against  mortgagee,  67. 

when  mortgagee  may  subject  property  to  lien,  68. 

priorities  between,  and  mechanics,  226-242. 

when  mechanic  has  priority  over,  226. 

priority  for  materials  furnished  subsequent  to,  228,  229. 

effect  of  intervening,  on  priority  of  lien,  228.  • 

effect  of  extra  work  on,  228. 

to  secure  priority  for  labor  subsequent  to,  contract  must  be  entire,  229, 

230. 
effect  of  completion  or  abandonment  of  contract  on  priority  of,  231. 

when,  has  priority  over  mechanics,  232. 

mortgagee  not  bound  to  dissent  to  improvements,  232. 

priorities  of,  when  mechanics  fail  to  comply  with  statutes,  233. 

priorities  of,  when  mortgagees  fail  to  comply  with  statute,  234. 

priority  of  future  advances  under,  236. 

prior,  secures  priority  upon  subsequent  improvements,  237. 

when  not,  238. 

rule  of  apportionment  in  such  cases,  288. 

rule  of  priority  between  mechanics  and,  229. 

priority  of  mortgages  cannot  be  affected  by  acts  of  third  parties,  240. 

nor  by  setoffs,  agreements,  or  admissions,  240. 
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MORTGAGE  —  eoiUinued, 

priority  of,  may  be  contested,  241. 

effect  of  interveiiing,  on  priority  of  lien-holders  wter  $e,  863. 

acceptance  of,  on  waiver  of  lieu,  280. 

declarations  of  mortgagor,  445. 

MOTION  TO  QUASH. 

when  no  jnrisdiction,  claim  will  be  stricken  off  on,  319. 


N. 

NATURE  OF  LIEN  ON  PERSONAL  PROPERTY, 
was  a  particular  lien  at  common  law,  471. 
may  be  a  general  lien  by  agreement,  471. 
express  contract  for  general  lien,  472,  478.  , 

definition  of,  473. 
nature  of,  473. 
origin  of,  474. 

existed  under  Roman  law,  474.   « 
equity  of,  475. 

labor  need  not  necessarily  increase  value  of  chattel,  475. 
lien  arises  by  implication  of  law,  476,  477. 
contract  for  stipulated  price  does  not  prevent  lien,  476. 
may  be  created  by  contract,  478. 
possession  is  essential  to  lien,  479-483. 
a  right  of  possession  without  power  of  sale,  484. 
effect  of  sale,  484. 

difference  between  pawn  and  lien,  484. 
when  right  of  sale  is  given  by  statute,  484. 
personal  right  which  cannot  be  assigned,  485. 
lien  not  subject  to  execution,  485,  489. 
does  not  alter  ownership,  486. 

prevents  alienation,  except  in  subordination  of  lien,  486. 
owner  may  inspect  chattel,  486. 
care  is  to  be  taken  of  chattel,  486. 
chattel  is  at  risk  of  owner,  486. 

when  chattel  to  be  manufactared  beloi^  to  mechanic,  487,  488. 
when  chattel  to  be  manufactured  belongs  to  employer,  487i  488. 
lien  as  against  United  States,  488. 
protection  of  lien,  489,  490. 
Uen  against  property  not  in  existence,  489. 
law  of  the  place  of  the  contract,  491. 
enforcement  of  liens,  492. 
judgment  is  in  rem,  492. 
jurisdiction  in  chancery,  492. 
no  lien  without  a  debt,  493. 

See  LizN  oh  Pebsonal  Pbofbbtt. 
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NATURE  OF  LIEN  ON  REAL  PROPERTY, 
creation  of  statate,  1. 
different  from  equitable  lien,  3. 
no  eqoity  for  lien  arises  out  of  building  oontmcty  8^  86. 
growth  of  mecbanics'  liens,  7. 
definition  of,  9. 
creature  of  statute,  9,  36. 
does  not  arise  out  of  contract,  9. 
not  dependent  on  motive  of  mecbaniCj  9. 
collateral  remedy,  9. 
not  an  ordinary  judgment,  9. 
gives  no  right  of  debt,  9. 
debt  may  survive  lien,  9. 
cumulative  remedy,  9. 
creates  no  estate  in  the  property,  9. 
or  right  of  possession,  9. 
confers  an  insurable  interest,  9. 
ownership  of  property  not  interfered  with,  9. 
prior  encumbrancers  not  affected,  9. 
gives  no  right  for  a  receiver  of  rents,  9. 

creates,  even  after  judgment,  no  privity  of  estate  or  right  theran>  9. 
or  right  of  entry,  9. 
is  a  legal  chaige,  9. 

subsequent  encumbrancers  subject  to,  9. 
bears  no  relation  to  mechanics'  lien  on  chattels^  10, 
nor  to  general  lien  of  same,  10. 
is  a  particular  lien,  10. 
is  not  the  same  as  lien  of  judgment,  10. 
IS  sui  generis,  10. 
duration  of  lien,  10. 
existence  not  to  be  presumed,  10. 
a  limited  privilege,  10. 
gives  no  right  of  sale,  10. 

strict  adherence  to  requirements  of  statute  necessary,  10. 
is  an  unusual  right,  10. 

nature  and  extent  of  its  security  dependent  on  statute  creating  it,  11. 
when  similar  to  judgment  or  mortgage,  11. 
a  real  or  proprietary  interest,  11. 
when  equivalent  to  mortgage  for  purchase-money,  11. 
when  not,  11. 

not  an  "  encumbrance  "  within  a  policy  of  insurance,  11. 
attaches  only  to  real  estate,  12. 
by  destruction  or  removal  of  building  lien  is  lost,  12. 
when  lien  will  attach  to  proceeds  of  property,  12. 
lien  extends  over  whole  property  and  grows  paripauUf  13. 
when  lion  may  be  abolished  by  legislature,  28. 
when  a  vested  right,  29. 
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NATURE  or  LIEN  ON  REAL  PROPERTY  —  <?a«^i«#e(/. 
power  of  legislature  to  abolish,  37-^4. 
extra-territorial  liens,  34. 
dependent  on  cliaracter  of  work,  35. 
not  dependent  on  payment  of  under  workmen,  43. 
not  lost  by  dissolution  of  partnership  of  contractors,  43,  55  a. 
assignment  of,  54-56. 
when  a  personal  privilege,  54,  54  a. 

no  lien  when  party  Yoiuutarily  performs  work  without  contract  for  pay- 
ment, 112. 
nor  when  barred  by  the  statute  of  limitations;  112. 
nor  when  contract  is  void,  112. 
nor  for  unlawful  building,  112. 

place  of  making  contract  not  material,  but  where  performed  is,  112. 
no  lien  when  special  contract  with  third  person,  116. 
contract  need  not  stipulate  for  lien,  118. 
does  not  arise  on  sale  on  personal  credit,  122-124. 
when  it  attaches  only  to  real  estate,  176. 
no  lien  for  damages,  211. 
no  equity  for  lien,  215,  222,  299. 
continuance  of  lien,  266-271. 
nature  of  the  security  of  lien,  274. 
takes  the  place  of  a  mortgage,  299. 
equity  of  lien,  299. 
a  cumulative  remedy,  311. 
debt  and  lien  are  distinct,  311. 
lien  is  a  charge  on  personal  estate  in  first  instance,  811. 
right  of  sub-contractor  to  both  remedies,  312. 
cannot  be  extended  to  cases  by  implication,  315. 
only  secured  on  the  land  improved,  874. 

NATURE  OF  PROCEEDING, 

when  a  proceeding  in  rem,  805. 

when  only  quasi  in  rem,  306,  307* 

no  personal  judgment  unless  authorized  by  statute,  307. 

is  sui  generis,  808. 

when  an  equitable  proceeding,  308. 

dependent  on  statute,  308. 

when  in  nature  of  foreclosure  of  mortgage,  309. 

when  chancery  rules  govern,  310. 

jury  trials,  in  case  of,  310  a. 

lien  is  a  cumulative  remedy,  811. 

debt  and  lien  are  distinct,  311. 

different  remedies  for  lien  and  debt  may  be  pursued  at  same  time,  311. 

sub-contractor's  right  to  both  remedies,  312. 

NEGLIGENCE, 

mechanics  must  inform  themselves  of  title,  76, 186,  225. 
rule  of  caveat  emptor  applies  to  mechanics,  232,  244,  248. 
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NEGLIGENCE  —  conHnued. 

lieu,  the  reward  of  diligence,  266,  871. 

of  clerk  in  recording  lien,  268,  297. 

in  sub-contractor  serving  notice  of  lien,  293. 

of  officer,  when  it  works  a  discharge  of  lien,  297. 

NON-RESIDENTS. 

protected  as  well  as  residents,  37. 
unconstitutional  to  make  distinctions  as  to,  37. 

NOTICE, 

necessity  for,  to  give  jurisdiction,  320. 

actual  and  constructive,  320. 

notice  of  lien  is  not  notice  of  suit,  320. 

must  be  such  as  is  provided  by  statute,  320.  y 

constructive,  sufficient,  321. 

constructive,  must  appear  in  record,  321. 

when  may  be  given  by  publication,  321. 

strict  compliance  necessary  in  constructive,  321. 

effect  of  appearance  to  dismiss  for  want  of,  321. 

NOTICE  OF  LIEN. 

to  be  served  on  "  town  clerk "  is  not  satisfied  by  service  on  "  county 

clerk,"  15. 
strictly  construed  as  against  third  persons,  20. 
must  comply  with  statute,  though  law  is  "  remedial,"  21. 
omission  to  state  **  intention  to  claim  lien,"  when  fatal,  21. 
when  notice  by  sub-contractor  operates  as  a  lien,  62  a. 
when  not,  62  a. 

owner  may  pay  contractor  until  notice  by  sub-contractor,  62  b, 
when  he  may  not,  62  e. 
necessity  of,  to  owner  by  sub-contractor,  63. 
when  notice  by  sub-contractor  to  owner  must  be  in  writing,  63  a. 
when  lien  dates  from  filing  of,  222. 
priorities  in  case  of  failure  to  file,  233. 
actual  notice  not  equivalent  to  statutory,  233,  338,  343.  365. 
not  an  institution  of  suit,  282,  334,  340. 
effect  of,  from  sub-contractor  on  money  due,  293. 
gives  no  jurisdiction  of  parties,  320. 
should  sliow  last  item  is  within  statutory  period,  327. 
computation  of  time  for  filing  of,  332. 
renewal  of  claim,  335. 
necessity  for,  337. 
when  required,  338. 

cannot  be  waived  as  to  third  parties,  338. 
when  not  required,  339. 
when  failure  to  file,  is  excused,  339. 
nature  of,  340. 
is  ex  parte  and  not  conclusive,  340,  344,  347.  364. 
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NOTICE  OF  JjIEN  —  eoniinMed. 
is  not  a  record,  340. 

removal  of  notice  from  office,  after  its  record,  340. 
is  not  in  the  nature  of  a  judgment,  340. 
when  it  is  a  summons,  340. 
effect  of,  341. 
is  not  evidence,  341. 

when  in  the  nature  of  an  attachment,  341. 
when  it  does  not  affect  rights  of  property,  341. 
protects  only  work  specified,  341. 
form  of,  342. 

statute  must  be  compHed  with,  342. 
effect  of  void,  342. 
when  to  be  written,  343. 
when  coutract  must  be  filed  with,  343  a, 
to  whom  addressed,  344. 

when  not  necessary  to  be  served  on  any  one,  344. 
what  to  contain,  344. 
wben  must  contain  name  of  owner,  345. 
need  not  contain  averment  as  to  title,  345. 
mistake  in  name  of  owner,  345. 
insertion  of  superfluous  name,  345. 
name  of  corporation,  346. 
name  of  partnership,  346. 
joint  owners,  346. 

name  of  owner,  when  property  has  been  sold,  347. 
name  of  claimant,  348. 
firm  name  of  claimant,  348. 
when  it  should  set  out  work  and  materiab,  21,  349. 
when  items  must  be  given,  350. 
what  is  sufficient  setting  out  of  items,  350. 
bill  of  pai-ticulars  attached  to,  350,  363,  405. 
when  cured  by  verdict,  351. 

items  need  not  be  specified  when  there  is  a  special  coutract,  352. 
items  need  not  be  given,  when  not  required,  353. 
items  in  case  of  personal  notice  by  sub-contractor,  354. 
lien  not  lost  by  including  erroneous  items,  355. 
lien  not  lost  by  claiming  too  great  a  sum,  356. 
when  a  "just  and  true  account "  is  to  be  filed,  19,  21,  357. 
must  appear  that  work  was  done  for  building,  358. 
time  when  work  was  done,  359. 
certainty  as  to  allegation  of  time,  360. 
when  one  date  is  sufficient,  361. 
when  stated  to  be  witiiin  statutory  limitation,  362. 
allegation  as  to  completion  of  work,  362  a, 
bills  of  particuLirs  and  specifications,  363,  405. 
estoppel  by  notice,  364. 
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NOTICE  or  LJEl^  —  eoHiinued. 
hj  whom  to  be  signed,  365. 

Terbal  information  as  to  who  gives  the  notice  not  sufficient,  365. 
each  notice  must  stand  on  its  own  merits,  365. 
verification,  366. 

want  of  verification  cannot  be  amended,  366,  366  a,  386,  428. 
form  of  verification,  366  a. 
filing  of,  367. 
where  to  be  filed,  367. 
service  of,  367  a. 
recording  of,  268,  297,  336,  368. 
when  it  need  hot  be  recorded,  368. 
joint  and  several  claims,  369-377. 
description  of  property  in,  378-391. 
amendment  of,  428. 


O. 

OIUGIN  OF  LIEN, 

of  mechanics'  liens,  6. 
first  adopted  in  Washington  City,  7. 
next  in  Pennsylvania,  7. 
progress  and  growth  of,  7. 

OWNER, 

strict  construction  of  lien  in  favor  of,  when  he  did  not  contract  the 

debt,  18. 
not  entitled  to  lien  on  his  own  bailding,  39. 
definition  of,  40. 

creation  of  lien  an  act  of  ownership,  65. 
when,  of  legal  title  only  entitled  to  create  lien,  66, 188. 
when,  of  equitable  title  may  create  lien,  67, 188. 
when  mortgagor  is,  67. 
when  mortgagee  is,  68. 

when  party  in  possession  under  contract  of  purchase  is,  69. 
when  vendee  will  not  be  considered  as,  70. 
when  vendor  is  not,  71. 
not  bound  to  pay  for  improvements  made  by  vendee  on  contract  for 

purchase,  72,  244,  247. 
when  he  will  be,  unless  he  give  notice,  72,  244. 
when  he  will  not  be,  unless  he  consent  in  writing,  73. 
when  party  must  be,  at  time  of  contract,  74. 
when  not,  74. 
by  estoppel,  75. 

facts  necessary  to  constitute  ownership  by  estoppel,  76. 
of  adjoining  property  has  no  lien  for  use  of  party- wall,  78. 
of  any  appreciable  interest  may  create  lien,  81. 
tenant  by  curtesy  is,  81. 
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OWNER — continued, 

widow  after  assignment  of  dower  is,  81. 

trespassers  cannot  bind  land  of  owner,  82. 

when  trespasser  is  owner,  83. 

administrator,  83. 

lessees  are  owners,  when,  83,  84. 

when  not,  85. 

tenants  at  will,  85. 

lessee  with  agreement  for  lease  is,  86. 

lessees  cannot  build  or  repair  at  expense  of,  87,  88. 

duty  of,  when  building  destroyed  by  fire,  87. 

covenant  of  repair  by,  87. 

lessee  cannot  charge  estate  of,  with  lien,  88. 

entire  estate  of,  chargeable  with  lien,  186. 

must  have  some  interest  to  create  lien,  186. 

party  in  possession  is  presumed  to  be  owner,  187* 

rights  of,  on  forfeiture  of  lease,  192,  247. 

amount  owner  is  responsible  for,  204-210. 

sub-contractors  cannot  repudiate  contract  of,  211. 

not  answerable  in  personal  judgment  to  sub-contractor,  213. 

duty  of,  when  he  purchases  during  erection,  226-228. 

settlements  of,  cannot  be  disputed  by  mechanics,  254. 

mechanics  may  contest  judgments  confessed  by,  255. 

declarations  of,  445. 

lien  on  personal  property  can  be  created  only  by  owner,  497. 

OWNERSHIP  OF  LABOR  AND  MATERIALS, 
vested  in  owner  of  land  at  common  law,  1. 
vested  in  owner  of  land  in  equity,  2. 
ownership  of,  after  they  are  furnished,  152, 186. 

OWNERSHIP  OF  LAND  AND  BUILDING, 
not  affected  by  the  lien,  1,  9. 
proof  of,  69. 

change  of,  does  not  affect  lien,  221,  226,  227. 
duty  of  purchaser  in  such  case,  228. 
vendor's  lien,  242-247. 


P. 

PARTIES, 

in  cases  of  assignment,  56. 

when  a  widow  is  not  a  proper  party,  195. 

when  lien  holders  subject  to  mortgage  are  necessary,  197. 

when  an  equitable  proceeding,  309. 

when  action  is  joint  or  several,  392. 

who  are  proper,  392. 

misjoinder  and  non-joinder,  392-397. 
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PARTIES — eonttMMsd, 

sum  worship  as  to,  393. 

partnerships,  393,  393. 

administrators  and  executors,  393. 

heirs,  393. 

trustees,  394. 

fiduciary  relations,  394. 

owner,  394,  397. 

husband  and  wife,  394  a. 

rights  of  persons  not  parties,  395. 

when  building  has  been  sold  during  erection,  396,  399. 

when  suit  is  bj  sub-contractor,  &c.,  397,  398. 

contractor,  397,  398. 

mortgagees,  397,  399. 

when  to  be  taken  advantage  of,  397. 

rule  in  Penusjh'ania,  398. 

when  suit  is  a  chancery  proceeding,  399. 

persons  who  become  interested  after  suit  brought,  400. 

other  lieu  claimants,  401. 

amendments  as  to,  430. 

appearance  of  attorney,  how  far  a  waiver  of,  430. 

PARTNERSHIPS, 

liens  in  cases  of,  39. 

liens  not  lost  by  dissolution  of  partnership,  43,  301. 

right  of  partners  to  create  lien,  77. 

dissolution  of,  by  contractors,  no  dischai^  of  lien,  30L 

effect  of  dissolution  of,  on  lien,  301. 

enforcement  of  lien  after  dissolution  of,  301. 

judgments  against  partnership  property,  453. 
PARTY  WALLS, 

liens  in  case  of,  78. 

PATENT  RIGHTS, 

when  protected  by  lien,  158. 
PAVEMENTS, 

lien  for  work  on,  164. 

are  not  "  buildings,"  170. 
PAWN, 

distinction  between  lien  and,  484-486. 
PAYMENTS, 

what  arc  good,  against  sub-contrsctors,  62  k, 

made  on  verbally  accepted  orders,  when  good,  62  i. 

to  sub-contractors,  62  i. 

cannot  be  required  to  be  made  until  due,  209. 

made  in  good  faith,  when  valid  against  sub-contractors,  210. 

application  of,  287. 

conclusive  as  to  other  creditors,  if  b<mafide,  288. 
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PAYMENTS  —  continued. 

open  accounts,  289. 

lien  only  enforceable  when  payments  are  due,  &o.,  281,  282,  290. 

wben  payments  are  due,  290. 

when  payments  are  to  be  made  on  certificate  of  architect,  136,  290. 

as  to  sub-contractors,  291. 

prepayments,  291. 

set-offs  as  against  sub-contractors,  292. 

payments  after  notice,  293. 

burden  of  proof  of  payments,  292,  294. 

are  to  be  made  on  completion  of  work,  294. 

plea  of  payment,  294,  422. 

to  one  of  several  joint  contractors  are  good,  296. 
PERFORMANCE  OF  CONTRACT, 

necessity  of,  for  lien  to  arise,  112. 

should  be  a,  within  the  State,  112,  202. 

lien  is  dependent  on,  132. 

general  principles  applicable  to,  133. 

substantial  performance,  134,  147* 

rule  in  case  of  part  performance,  134. 

instances  where,  is  necessary,  135. 

when,  to  be  subject  to  approval,  136,  290. 

completion  and  abandonment,  137. 

rule  of  damages  in  case  of  wilful  abandonment,  137. 

no  loss  of  lien  when  non-performance  is  occasioned  by  default  of  owner, 
138. 

failure  of  owner  to  pay  as  work  progresses,  138. 

measure  of  damages  when  owner  is  in  default,  139. 

measure  of  damages  when  mechanic  is  in  default,  140. 

recoupment,  140. 

rights  of  sub-contractor,  141-145. 

when  he  may  recover  though  contractor  is  in  default,  142. 

when  sub-contractor  must  show  performance  on  part  of  contractor,  143. 

rule  when  no  special  contract  exists,  144. 

substantial,  must  be  shown  by  sub-contractor,  145,  147. 

measure  of  compensation  when  damages  are  liquidated,  146. 

waiver  of  default  in,  147,  254. 

what  is  waiver  in,  147. 

when  materials  are  furnished,  148-150. 

effect  of  subsequent  misappropriation  of  materials,  148. 

when  lien  exists  though  materials  are  not  used,  149. 

burden  of  proof,  when  materials  are  not  used,  149. 

when  materials  are  furnished  is  a  question  of  facts,  150. 

materials  must  be  proper  for  the  building,  150. 

when  materials  must  be  incorporated  to  support  lien,  16L 

ownership  of  materials  furnished,  152. 

effect  of,  on  time  for  institution  of  suit,  323,  827. 
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PERFORMANCE  OF  CONTRACT  —  tfM/i«i«pi. 
allegations  aad  proof  aa  to,  331. 
necessity  for,  in  case  of  lien  on  personal  property,  498. 

PERSONAL  PROPERTY. 

before  attached  to  the  building  not  subject  to  statutory  lien,  176. 

PERSONS  ENTITLED  TO  LIEN, 

lien  dependent  more  on  character  of  work  than  the  person,  35. 
extends  to  all  performing  worki  irrespective  of  their  character  as  me- 
chanics, 35. 
regular  dealers  not  entitled  to  exclusive  benefits  of  law,  35. 
merchant  entitled  as  well  as  mechanic,  35. 
must  come  within  the  class  provided  by  law,  36. 
legislature  can  alone  provide  for  lien,  36. 
contractor  almost  universally  has  a  lien,  36. 
sub-contractor  and  material-man,  36. 
journeymen  not  usually  entitled,  36. 
non-residents,  37. 
foreign  contracts,  37. 
minors,  38. 
married  women,  38. 

owner  not  entitled  to  lien  on  his  own  building,  39. 
when  contractor  is  secured  lien,  40-45. 
when  not,  41, 43. 

sub-contractor  is  secured  lien,  41,.  42,  44. 
when  not,  44,  45. 

lien  not  dependent  on  payment  of  under-workmen,  43. 
not  lost  by  death  of  contractor,  43. 
nor  by  dissolution  of  co-partnership,  43. 
material-men,  46-48. 
sub-contractor  in  second  degree,  49,  50. 
material-men  in  second  degree,  51. 
journeymen  and  laborers,  51,  52. 
day  laborers,  &c.,  52  a. 
corporations,  &c.,  53. 

PERSONS  ENTITLED  TO  SUBJECT  PROPERTY  TO  LIEN, 
must  be  an  owner,  65,  186, 187. 
agent  of  owner,  65. 

when  contractors  and  sub-contractors  may,  65. 
holder  of  legal  title,  66,  188. 
owner  of  equitable  estate,  67>  69, 188. 
mortgagor,  67. 

when  mortgagor  is  agent  of  mortgagee,  67. 
vendor  after  contract  for  sale,  but  before  deed,  67. 
mortgagee,  68. 

party  in  possession  under  contract  of  purchase,  69. 
when  vendee  is  not  owner,  70. 
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PERSONS  ENTITLED  TO  SUBJECT  PROPERTY  TO  LIEN— (?(wi/tJM^rf. 
when  vendor  is  not  owner,  71.  ' 

contract  of  sale  is  not  a  consent  by  vendor  to  pay  for  improvements,  72. 
no  one  can  create  lien  on  property  be  does  not  own,  72. 
lien  of  vendor  responsible  wben  he  consents  to  improvements,  72  a. 
bow  sucb  consent  may  be  proved,  72  a, 
wben  sucb  consent  must  be  in  writing,  73. 
wben  party  must  be  owner  at  time  contract  is  made,  74. 
when  not,  74. 
owner  by  estoppel,  75. 
facts  necessary  to  constitute  an  estoppel,  76. 
joint  tenants  and  tenants  in  common,  77* 
owners  of  adjoining  property,  78. 
agents,  79. 

what  authority  to  agent  will  entitle  him  to  create  a  lien,  79. 
when  contractor  as  agent  may  siObject  property  to  lien,  79. 
trustees  and  committee-men,  80. 
corporators,  80. 

owner  of  any  appreciable  interest  may  create  lien,  81. 
trespassers  cannot  create  lien,  82. 
insurance  companies,  82. 
administrators,  82. 

lessees  to  extent  of  their  interests,  83-93. 
liability  of  owner  for  work  done  by  tenants,  85. 
lessees  with  agreement  for  lease,  when  may,  86. 
lessee  cannot  create  lien  on  owner's  interest,  87,  88. 
no  authority  in  lessee  to  charge  land  with  lien  implied,  89. 
nor  from  agreement  of  lessor  to  make  advances,  89. 
lessor's  reversion  cannot  be  affected  without  his  consent,  89. 
building  contracts,  90,  91,  92  a. 

consent  of  lessor  not  to  be  inferred  against  agreement,  92,  92  b, 
when  owner  is  liable  for  permitting  lessee  to  build,  92  a, 
when  consent  of  owner  that  lessee  may  build  must  be  in  wiitmg,  92  6. 
nature  of  such  consent,  92  b, 
civil  law  of  Louisiana,  93. 
married  women,  94-107. 
minors,  108. 
guardians,  110,  111. 
parties  in  possession,  187. 

PETITION.    See  Complaint. 

PIAZZA, 

when  lien  exists  for,  173. 

PLACES  WHERE  LIEN  EXISTS, 

lien  cannot  be  extended  to  place  not  provided  by  statute,  15. 
"towns  "  do  not  include  cities,  15. 
"  out-lot"  not  included  m  village,  15. 

68 


^ 


834  ESDEX. 

PLEADINGS, 

not  dispensed  with  because  statute  is  "  lemedial,"  21. 

prescribed  by  statute  must  be  eonformed  to,  314,  417. 

in  case  of  jurisdiction,  318. 

allegations  admitted  by,  331,  489. 

in  .case  of  intervention  in  pending  suit,  333. 

to  conform  to  character  of  the  action,  417. 

equitable  defences,  417. 

general  issue,  418. 

plea  of  "  no  lien,"  418. 

pleas  in  bar,  418. 

noH  assumpsit,  418. 

nil  debet,  418. 

special  pleas,  419. 

pleas  not  sufficient  in  law,  419. 

facts  necessary  to  make  plea  good,  420. 

pleas  setting  up  defect  in  proceedings,  421. 

payment,  422. 

set-off,  423. 

recoupment,  424. 

another  cause  pending,  425. 

plea  of  prior  liens,  425. 

amendment  of,  426-433. 

confession  by,  439. 

POSSESSION  OP  PERSONAL  PROPERTY, 

essential  to  lien,  479. 

not  so  under  civil  law,  479. 

must  be  lawful,  480. 

actual  and  constructive  possession,  481. 

exclusive  possession,  481. 

possession  by  an  agent,  ftc,  481. 

b  a  question  of  feu^t,  481. 

may  be  waived  by  agreement,  482. 

when  Uen  may  exist  independent  of,  482. 

but  not  valid  against  third  parties,  482. 

must  be  continuous,  483. 

surrender  of,  must  be  voluntary  to  waive  lien,  508. 

loss  of  lien  by  surrender  of,  508. 
POSSESSION  OF  REAL  PROPERTY, 

not  changed  by  improvement,  1,  2. 

mechanic  no  right  to  withhold  possession  of  building  from  owner,  1, 9. 

not  necessary  under  civil  law,  3. 
PRACTICE, 

prescribed  by  statute  must  be  conformed  to,  314. 

in  regard  to  judgments,  453. 

PRE-EMPTION  RIGHTS, 
are  subject  to  lien,  194. 
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PREPAYMENT, 

not  a  discharge  against  sub-contracton  in  Louisiana^  6. 
sub-contractors  no  right  to  demand,  209. 
when,  is  lawful  as  against  sub-contractors,  291. 
payment  when  work  is  completed,  293,  294. 

PRESUMPTION, 

no,  in  favor  of  existence  of  lien,  10. 

PRIORITIES, 

lien  does  not  affect,  9,  225. 

lien  grows  pari  passu  with  building,  13. 

liberal  construction  of  hen  laws  to  be  adopted  when  lien  exists  only  on 

improvements,  17. 
between  mechanic  and  mortgagee,  67,  68. 

when  lien  takes  effect  from  commencement  of  the  building,  216-221. 
when  building  is  completed,  220. 
when  from  filing  notice,  222. 
dependent  on  first  right,  225. 
how  lost,  225. 

between  purchasers  and  mor^agees,  and  lien  claimants,  226-242. 
when  lien  of  mechanic  has  priority,  226. 
not  affected  by  sale  during  erection,  221,  226,  227. 
nor  by  assignment  of  lease,  227. 

of  labor  and  materials  furnished  subsequent  to  mortgage,  228. 
extra  work,  228. 
to  secure  for  labor  subsequent  to  mortgage,  contract  must  be  entire, 

229. 
when  contract  is  distinct  and  when  entire,  229,  230. 
running  accounts,  219,  230. 

effect  of  completion  or  abandonment  of  contract  on,  231. 
when  mortgagee  has  priority,  232. 
when  mechanics  do  not  comply  with  statute,  233. 
when  mortgagees,  &c.,  do  not  comply  with  statute,  234. 
fraud  of  owner  does  not  affect,  of  mechanics,  235. 
priority  of  future  advances  under  mortgage,  236. 
prior  mortgage  secures,  upon  subsequent  improvements,  237. 
when  lien  has  priority  on  subsequent  improvements,  238. 
division  of  proceeds  of  sale  when  mechanic  has  priority  on  building, 

238  tf. 
effect  of  priority,  239. 

rule  of,  between  mechanics  and  mortgagees,  239. 
not  disturbed  by  acts  of  third  persons,  240. 
may  be  contested,  241. 
upon  subsequently  acquired  property,  242. 
of  vendor's  lien,  243-247. 
between  judgments  and  mechanics,  248. 
effect  of  judgment  on  priority  of  lien,  248. 
between  attachments  and  mechanics,  249. 
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PRIORITIES — eoMiinMsd. 

between  homestead  rights  and  mechanics,  250. 

between  exemption  rights  and  mechanics,  250. 

between  tax  liens  and  mechanics,  250. 

between  lien-holders  itUer  Me,  251-256. 

when  priority  exists  between  sub-contractors,  256. 

distribation  of  proceeds  of  sale,  450. 
PROCEEDS  OF  SALE, 

equity  will  follow,  when  improvements  have  been  serered  and  sold,  12. 

subject  to  lien  in  case  of  judicial  sale,  196. 

in  case  of  private  sale,  198. 

distribution  of,  450. 

PROMISSORY  NOTE,  &c., 

effect  of  acceptance  of,  on  lien,  274-279. 
how  far  evidence  to  prove  lien,  440. 

PROPERTY  SUBJECT  TO  LIEN, 

attaches  to  real  estate  only,  12. 

when  to  proceeds  of  sale  of  property,  12. 
PROSPECTIVE  LAWS, 

when  statutes  operate  only  prospectively,  22. 
PRUSSIA, 

rights  of  mechanics  in,  4  n. 
PURCHASERS, 

strict  construction  of  lien  as  against,  20. 

from  married  women,  entitled  to  their  defence,  107. 

priorities  between,  and  mechanics,  226-242. 

when  mechanic  has  priority  over,  226. 

duty  of,  in  case  of  change  of  ownership  during  erection,  228. 
^       priorities  between  mechanics  of  vendee,  and  the  vendor,  228. 

priority  of  labor  subsequent  to  purchase,  229,  230. 

completion  or  abandonment  of  contract  as  regards  priority  of,  231. 

when,  have  priority  over  mechanics,  232. 

priorities  of,  when  mechanics  do  not  comply  with  statute,  233. 

purchase  before  notice  of  lien  is  filed,  233. 

may  contest  priorities  of  mechanics,  241. 


R 

RAILROAD, 

when  not  an  "  improvement,"  174. 
when  exempt  from  lien,  180. 

REAL  ESTATE, 

lien  attaches  only  to,  12, 176. 

lien  does  not  follow  materials  from  place  to  place,  12. 

when  lien  exists  only  against  the  improvements,  12. 

statutes  strictiy  construed  which  extend  this  lien  to  other  than,  19. 
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RECOBIPTS, 

effect  of,  on  waiver  of  lien,  286. 
BJECEIVEB, 

mechanic  not  entitled  to«  nnlesa,  &c.,  9. 

when  one  will  be  appointed,  176. 

appointment  of,  in  case  of  mnnicipal  corporatioiiB,  460. 

RECORDING  OF  LIEN, 

negligence  of  clerk  in,  268,  297. 
BJECOUPMENT, 

equity  no  jurisdiction  on  account  of,  8  a* 

by  owner  for  defective  work,  140. 

when  allowable,  424. 

plea  of,  424. 

nature  of,  424. 

RJEIDEMPTION, 

when  applicable  to  lien  law,  464. 
periods  for,  464. 

REMEDIAL  STATUTES 

do  not  dispense  with  forms  of  pleading,  21. 

REMEDY, 

statutory  only,  2,  2  a. 

lien  is  a  coUateral,  9. 

legislature  may  extend,  to  past  as  well  as  future  contracts,  22. 

subsequent  laws  applicable  to  existing  contracts,  23. 

is  governed  by  law  existing  when  suit  brought,  24. 

not  to  be  pursued  under  a  repealed  law,  24. 

instances  where,  is  governed  by  law  existing  when  contract  was  made, 

24. 
effect  of  repeal  of  law  on  the,  24. 
repeal  of  law  cannot  affect  vested  rights,  25. 
legislative  power  over,  26. 
instances  of  legislative  power  over,  27. 
power  to  abolish  lien  affirmed,  28. 
power  to  abolish  lien  denied,  29. 

may  either  abolish  or  grant  liens  as  to  future  contracts,  81. 
may  modify,  of  mechanic,  31. 
may  provide  new,  31. 

but  not  as  against  bond  fide  purchasers,  31. 
when  legiskture  may  pass  acts  of  limitation,  32. 

REMOVAL  OP  BUILDING, 
effect  on  lien,  12. 

lessee's  right  of,  subject  to  lien,  193. 
time  in  which  there  must  be  a,  193. 
when  lost,  193. 
right  of  equity  to  direct  the,  266. 
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RENEWAL  OF  CLAIM, 
when  allowable,  335. 

RENTS, 

when  subject  to  lien,  176. 

forfeiture  of  lease  for  non-payment  of,  193. 

apportiontnent  o4  365. 

REPAIRS, 

contribution  for,  between  co-tenantB  at  law  and  in  equiiy,  1»  8. 

lien  for,  by  civil  law,  3. 

what  does  not  constitute,  164. 

what  constitutes,  165-167. 

not  included  under  term  "  construction,"  166. 

reparations,  167. 

additions,  168. 

whether  they  are,  is  a  question  of  fact>  169. 

REPEAL  OF  LIEN  LAWS, 

ordinary  rules  of  construction  are  applicable,  25. 

wlien  repeal  takes  place,  25. 

when  statutes  are  tH  pari  materia,  25. 

when  consolidated,  25. 

instances  of  repeal  of  statutes,  25. 

when  legislature  may  repeal  lien  laws,  28. 

when  not,  29. 

REPLEVIN, 

lienor  may  recover  possession  by,  490. 

RETROSPECTIVE  LAWS, 

when  they  operate  retrospectively,  22,  23, 31. 
REVIVAL  OF  LIEN, 

when  to  be  made,  271. 

no  renewal  of  lien  after  discbarge  of  it,  295. 

may  be  a  renewal  after  dismissal,  295,  335. 

or  after  mistake,  335. 


S- 
SALE, 

lien  confers  no  right  of,  10. 

lien  attaches  to  proceeds  of,  196. 

judicial  sales,  effect  on  lien,  196. 

lien  may  be  filed  against  proceeds  of,  196. 

court  may  order  sale  of  entire  estate,  197,  463. 

proceeds  in  case  of  private  sale,  198. 

effect  on  lien  of  public  and  private  sale  of  premises,  221«  228. 

priority  of  lien  not  affected  by,  during  erection,  227. 

of  property  to  lienor  works  discharge  of  lien,  295. 

duty  of  officer  in  making,  463. 
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SALE— ^(M/iitMfi. 

terms  of,  463. 

Inhere  to  be  made,  463. 

redemption  from,  464. 

lien  on  personal  property  gives  no  right  of,  484. 

effect  of  sale  of  personal  property  on  lien,  484. 

when  right  of  sale  is  given  by  statute,  484. 
SARDINIA, 

mechanics  secured  same  as  in  Erancet,  4. 
SCHOOL-HOUSE, 

is  a  "building,"  and  subject  to  lien,  171. 

when  public,  exempt  on  public  policy,  179, 179  «,  180. 
SCIRE  FACIAS, 

revival  of  Uen  by,  271,  412. 

nature  of,  410. 

adaptation  to  lien  law,  410. 

institution  of  suit,  410. 

set-off  in,  410. 

rules  of  pleading  are  applicable  to,  410. 

proper  pleas  in,  410. 

proceeding  in  rem,  411. 

object  of,  411. 

issues  in,  411. 

revival  by,  412. 

rules  in  regard  to  revival  by,  412. 

service  of,  413. 

return  of,  413. 
SEPAEATE  BUILDINGS, 

one  lien  claim  will  not  embrace,  203. 
SET-OFF, 

credits  owner  is  entitled  to,  against  sub-contractor,  210. 

cannot  be  applied  so  as  to  injure  mortgagee,  240. 

as  against  sub-contractors,  242,  423. 

in  scire  faeias,  410. 

pleas  of,  423. 

when  allowable,  423. 

no  set-off  against  a  set-off,  423. 

recoupment  distinguished  from,  424. 

does  not  affect  lien  on  personal  property,  493. 
SHIPS, 

are  not  included  in  the  term  "  buildings,"  170. 
SIMILAEITY  OF  STATUTES, 

similar  in  main  provisions,  $. 
SOVEREIGNTY, 

change  of,  no  discharge  of  lien,  302. 

effect  of  change  of,  302. 
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SPAIN. 

mechanics,  &c.,  secured  by  lien  in,  4. 

lien  tnibordinate  to  certain  preferred  debts,  i. 
STABLE, 

is  a  "  building,"  and  subject  to  lien,  171, 181.  . 

stables  and  out-houses,  when  subject  to  lien,  202. 
STATUTES, 

similarity  of,  8. 

lien  is  creature  of  statute,  9. 

construction  of,  when  remedial,  21. 

when  prospective,  22. 

when  retrospective,  23. 

presumption  is  that  all,  operate  prospectively,  22. 

when  not,  22. 

subsequent,  applicable  to  existing  contracts,  23. 

statute  in  force  when  contract  was  made  governs  the  right,  24. 
.  statute  in  force  when  suit  is  brought  governs  the  remedy,  24. 
construction  of  repealing,  25. 
construction  of  statutes  affecting  remedy,  26,  27. 
abolishing  lien  declared  valid,  28. 
abolishing  lien  declared  invalid,  29. 
statutes  affecting  future  contracts,  30. 
modifying  lien,  31. 

of  limitation,  32,  112.  • 

can  give  no  extra-territorial  lien,  34,  112. 
STATUTE  OF  FRAUDS, 

instance,  where  promise  to  pay  was  not  within,  SO. 
no  lien  when  contract  is  within,  112. 
when  promise  to  pay  is  within,  213,  273  a. 
when  not,  213,  505. 

STATUTES  OF  LIMITATIONS, 

legislature  may  pass,  32. 

lien  when  debt  is  barred  by,  112,  322. 

do  not  apply  to  lien,  unless  expressly  enacted,  322,  446. 
See  Time  within  which  Lien  must  be  Prosecuted. 

do  not  affect  lien  on  personal  property,  493. 
STOVES, 

when  no  lien  exists  for,  175. 
SUB-CONTRACTORS, 

entitled  to  lien  in  Louisiana,  5. 

when  statute  is  equitable  there  will  be  a  liberal  construction  in  fiivor 

of,  17. 
inequitable,  there  will  be  a  strict  construction,  18. 
have  generally  either  a  lien,  or  a  right  to  stop  payment  to  contractor  on 

notice  to  owner,  36. 
definition  of,  44. 
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SUB-CONTRACTORS — eofUinnted. 

when  included  in  term  *'  contractor/'  44. 

phraseology  which  extends  lien  to,  41,  42,  44,  45. 

when  not  entitled  to  lien,  44,  45. 

few  presumptions  made  in  Savor  of,  45. 

as  material-men,  46-48. 

sub-contractors  in  second  degree,  49,  63  e,  \ 

relation  of,  to  owner,  57,  65,  212.  i 

two  systems  adopted  to  secure,  57. 

chargeable  with  notice  of  original  contract,  58,  62,  62  b.  i 

when  entitled  to  lien  for  whole  claim,  58.  ^ 

when  contract  is  filed,  58. 

right  of  lien  when  there  are  several  contractors,  59. 

when  contractor  is  agent  of  owner,  59.  i 

relation  of,  in  second  degree  to  owner,  60. 

cannot  create  lien  in  favor  of  others,  60,  65.  I 

when  secured  only  to  the  extent  of  indebtedness  due  his  contractor, 
61,  62,  62  y.  i 

nature  of  this  right  when  secured  by  lien,  61. 

lien  of,  subordinate  to  owner's  contract,  62,  62  y  j 

when  notice  of,  operates  as  a  lien,  62  0. 

when  not,  62  a, 

right  of,  extends  only  to  sufficient  to  pay  their  claim,  62  a,  I 

owner  may  pay  contractor  until  notice  by,  62  b,  62^,  63.  ' 

when  he  may  not,  62  <?. 

right  of  owner  and  contractor  to  modify  contract,  62  d, 

privity  of  contract,  when  necessary,  62  e, 

when,  need  not  be  notified  original  contract  is  at  an  end,  62  e. 

right  of,  confined  to  contract  out  of  which  his  claim  arises,  62/. 

performance  of  contract  as  affecting  right  of  sub-contractor,  62  y. 

what  are  good  payments  against,  62  h. 

payments  to,  62 1. 

necessity  of  notice  to  owner  by,  63. 

proceedings  by,  should  be  in  invitum,  63. 

proceedings  to  be  taken  by,  63  a. 

burden  of  proof  on,  64. 

when  claim  of,  is  lost  by  claiming  too  much,  64  a, 

express  and  implied  contracts  in  case  of,  120. 

must  not  look  exclusively  to  credit  of  contractor,  123. 

lien  not  waived  by  materials  being  charged  to  contractor,  124. 

fraud  upon,  in  contract,  131. 

measure  of  damages  as  to  non-performanoe  of  contract,  141-145. 

waiver  of  default  of  performance,  147. 

when  no  lien  for  labor  not  provided  for  in  original  contract,  161. 

amount  secured  to,  205. 

equitable  subrogation  of,  205* 

rights  of,  in  New  York,  206. 
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SUB-CONTRACTORS  —  continued. 

have  constructive  notice  of  contract,  206,  307. 

lights  of,  in  CaHfoniia,  207. 

rights  of,  in  Connecticut  and  Tennessee,  208. 

to  moneys  to  become  due,  right  of,  209. 

what  credits  owner  is  entitled  to,  210. 

fraud  between  owner  and  contractor,  210. 

have  no  right  to  repudiate  owner's  contract,  211. 

against  what  rights  of  contractor,  may  proceed,  211.    * 

no  claim  against  damages,  211. 

no  personal  judgment  against  owner,  212. 

priority  between,  251-256. 

payments  as  to,  291. 

set-ofiis  as  against,  ^92. 

payments  affcer  notice  as  against,  293. 

burden  of  proof  of  payment,  as  to,  294. 

judgments  in  favor  of,  are  in  rem,  447. 

when,  and  contractor  may  both  sue  owner  at  same  time,  452. 

no  lien  in  favor  of,  on  personal  property,  496. 

SUBROGATION, 

in  favor  of  sureties  applicable  to  mechanics'  liens,  260. 

principles  of,  260. 

mechanic  may  discharge  prior  lien,  260. 
SUPERINTENDENTS, 

when  not  entitled  to  lien,  41,  42. 

not  included  under  term  '*  labor/'  52  o. 

when,  cannot  bind  property  with  lien,  60. 

when  no  lien  for,  157,  158. 

architects  and  superintendents,  158. 
SURETIES, 

subrogation  in  favor  of,  260. 

as  witnesses,  436. 
SURRENDER, 

lessee  cannot  surrender  lease  to  defeat  lien,  84. 

T. 

TAXES, 

priority  of,  over  mechanics'  lien,  250. 

no  lien  for,  in  favor  of  municipal  oorpoTations,  460. 
TENANTS  IN  COMMON, 

right  to  create  lien,  77. 
TENDER, 

effect  of,  511. 

wh^n  once  made,  611. 

when  good,  511. 

when  unnecessary,  612. 
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TITLE. 

under  lien  law,  mnst  show  compliance  with  statute,  18. 
TIME  WHEN  LIEN  IS  ACQUIliED, 

depends  on  statute,  215.  ^ 

from  commencement  of  building,  216,  217. 

when  a  building  is  commenced,  218. 

instances  showing  commencement  of  building,  219,  219  a. 

completion  of  building,  220. 

change  of  ownership  does  not  make  a  new  commencement,  221. 

when  from  filing  notice,  222. 

when  no  period  is  fixed  as  to,  223. 

when  from  delivery  of  materials  or  completion  of  work,  223. 

when  from  making  of  contract,  224. 
TIME  WITHIN  WHICH  LIEN  MUST  BE  PEOSECUTED, 

suit  must  be  brought  within  limitation  existing  when  action  is  com- 
menced, 24. 

legislature  may  pass  statutes  of  limitation,  32. 

legislature  may  extend  lien,  32. 

lien  may  be  filed  after  sale,  196. 

necessity  for  prompt  enforcement  of  lien,  322. 

period  of,  exclusively  for  legislature,  322. 

when  no  limitation  is  fixed,  10,  322. 

lien  is  lost  when  time  has  expired,  322  a, 

when  limitation  commences,  323. 

no  lien,  when  claim  is  filed  too  soon,  323  a,  329. 

when  work  is  done  under  distinct  contracts,  324. 

running  accounts,  324,  325. 

whether  work  is  done  under  entire  or  distinct  contracts  is  question  for 
jury,  326. 

when  lost  cannot  be  revived,  327,  327  tf. 

cannot  be  revived  by  amendment  or  order  of  court,  327  b. 

lien  may  be  valid  for  part  of  the  claim,  327  c, 

effect  when  several  houses  are  built  together,  328. 

when  limitation  is  to  be  computed  from  time  debt  is  due,  829. 

time  cannot  be  extended  by  agreement,  329. 

when  completion  of  entire  work  is  the,  330. 

when  completion  of  particular  job  is  the,  330. 

effect  of  extra  work  on  the,  330. 

completion  of  claimant's  own  work,  330,  330  4r. 

necessary  allegations  and  proofs  as  to,  331. 

burden  of  proof  is  on  claimant,  331. 

computation  of  time,  332,  334. 

independent  proceedings  by  claimant,  333.  . 

when  intervention  is  sufficient,  333.  i 

when  suit  is  commenced,  334. 

renewal  of  claim  within,  335. 

failure  of  officer  to  file  lien,  336. 
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TRESPASSERS, 

cannot  create  lien  as  against  owner,  82* 
when  may  against  themselves,  83. 

TROVER, 

lienor  may  bring,  for  conversion  of  chattel,  490. 

TRUSTEES, 

when  may  subject  property  to  lien,  80. 

U. 

UNITED  STATES, 

lien  as  against,  488. 

UNLAWFUL  STRUCTURES, 
no  lien  for,  when,  163. 


V. 

VENDOR'S  LIEN, 

confined  to  improvements  in  France,  as  against  unpaid,  4. 

also  in  Belgium,  4. 

when  lien  is  similar  to  that  of  unpaid,  11. 

power  of  party  in  possession  under  contract  of  purchase  to  create  lien, 

69. 
when  vendee  is  not  "  owner,"  70. 
when  vendor  is  not  "  owner,"  71. 

contract  of  sale  not  a  consent  to  pay  for  improvements,  73* 
when  vendors  consent  to  improvements,  73  a* 
how  consent  may  be  proved,  72  a. 
when  owner's  consent  must  be  in  writing,  73. 
priority  of,  over  mechanic,  248-247. 
rule  as  to,  243. 
notice  of,  244. 

not  prejudiced  by  not  making  objections  to  improvements,  244. 
when  reserved  by  express  lien,  245. 
priorities  when  conveyance  and  mort.gage  are  contemporaneous,  245, 

246. 
effect  of  such  transaction,  246. 
when  mechanics'  lien  is  superior  to,  246  a, 
rights  of  vendor  and  mechanic,  247* 
rescission  of  contract  of  purchase,  247* 
when  mechanic  has  superior  lien  on  the  buildings,  247* 


W. 

WAIVER  OF  LIEN  ON  PERSONAL  PROPERTT, 
release  of  debt  is  a,  493. 
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WilVER  OF  LIEN  ON  PERSONAL  PROPERTY— .(?o«/i«j«f(l. 
not  affected  by  statutes  of  limitations,  493. 
by  estoppel,  495. 
lost  by  assertion  of  payment,  495. 
by  concealment  of  interest  by  lienor,  495. 
by  contract  inconsistent  with  lien,  499. 
personal  credit,  499. 
security,  499. 
by  credit,  499. 

effect  of  payment  in  adrance,  499. 
by  acts  incousistent  with  lien,  504. 
by  acts  inconsistent  with  title  of  owner,  504. 
instances  thereof,  504. 
is  a  question  of  intention,  505. 
effect  of,  505.  , 

lien  cannot  be  waived,  and  then  resumed,  505. 
by  surrender  of  possession,  506. 
delivery  of  part,  no  waiver,  507. 
surrender  of  possession  must  be  voluntary,  508. 
effect  of  fraud  in  surrender,  508. 
lien  must  be  claimed,  509. 
effect  of  setting  up  other  claim  than  lien,  509. 
claim  of  a  right  independent  of  lien,  510. 
tender,  511. 
tender,  when  unnecessary,  512. 

WAIVER  OF  LIEN  ON  REAL  PROPERTY, 

by  making  special  contract  with  third  person,  116. 

by  agreement,  117. 

acceptance  of  mortgage  upon  same  land  is,  117. 

stipulation  against  lien  is  a,  117. 

sale  on  personal  credit  of  contractor  is,  123. 

so  of  agents,  123. 

not  necessarily  a,  by  inconsistent  entries  in  books,  124. 

nor  by  declarations  of  mechanics,  124. 

effect  of  mingling  lien  with  non-lien  claims,  156. 

by  express  agreement,  272. 

party  asserting  waiver  has  the  burden  of  proof  on  him,  272. 

by  implication  and  estoppel,  273. 

to  be  determined  by  circumstances,  273. 

is  a  question  of  intention,  273. 

where  there  is  no  waiver  by  estoppel,  273  a, 

acceptance  of  bond  with  warrant  of  attorney  no,  274. 

by  acceptance  of  promissory  note,  275. 

rule  as  to  acceptance  of  note,  275. 

when  acceptance  of  note  is  no  waiver,  276. 

renewal  of  note,  &c.,  276. 

note  to  be  produced  at  trial,  277. 
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WAIVER  OF  LIEN  ON  REAL  PROFERTT— (»«/«««/. 

tiUe  to  note,  277. 

effect  of  negotiation  of  note,  278. 

acceptance  of  note  of,  or  indorsement  of,  third  person,  279,  284. 

when  acceptance  of  security  is  not  a,  279  «. 

statutory  provisions  as  to  collateral  secarity,  279  b. 

acceptance  of  mortgage,  280. 

effect  of  credit  beyond  statutory  period,  281,  290. 

distinction  between  filing  notice  of  lien  and  instituting  suit,  288,  290. 

collateral  security,  283. 

personal  security  of  debtor  no  waiver,  284. 

no,  when  agreement  to  ^vre  security  is  not  perfonned,  285. 

effect  of  receipt  *'  in  full,"  on  waiver,  286. 

effect  of  settlements,  286. 

See  DiscHA&GE  of  Lien,  295-304. 
WASTE, 

when  mechanics  entitled  to  injunction  to  restrain,  193* 
may  prevent,  though  debt  is  not  due,  323. 

WHARF-BOAT, 

when  attached  to  laud  is  subject  to  lien,  176. 

WITNESSES, 

admissibility  generally  of,  43.3. 

contractor,  434. 

when  contractor  not  admissible,  435. 

release  of  contractor  for  costs,  435. 

subsequent  purchasers,  436. 

former  partners,  436. 

co-lienors,  436. 

sureties,  436. 

indorsers,  436. 

terre-tenants,  436. 

WORK  AND  LABOR, 

lien  dependent  on  character  of,  35. 

immaterial  where  performed,  40. 

for  what,  lien  is  given,  153. 

lien  for  aU,  ordinarily  employed  in  buildings,  154. 

artistic  as  well  as  more  substantial,  154. 

paper-hanging,  154. 

painting,  stucco,  154. 

no  lien  for  labor  not  performed,  154. 

incidental  kbor,  155. 

incidental  work  for  which  no  lien  is  given,  155. 

liens  for  specified  labor  do  not  include  other  work,  156* 

must  come  within  the  statute,  156. 

effect  of  mingling  lien  with  non-Hen  claims,  156. 

what  may  be  included  under  labor,  157- 

supplies,  157. 
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WORK  AND  JjABOU—- eontinued. 

irhat  may  be  included  under  expendituies^  157. 

superintendence,  157- 
delays,  157* 
architects  and  superintendents,  158. 
no  preference  between  labor  and  materials,  160. 
when  no  lien  for  extra  work  not  in  original  contract,  161. 
for  unlawful  structures,  163. 
erection  and  repair  of  buildings,  164. 
sidewalks,  yards,  areas,  &c.,  164. 
paTcments,  fences,  &c.,  164,  165. 
building  and  construction,  166. 
removal  of  a  building,  166. 
reparations,  167. 
additions,  168,  173, 174. 
bridges,  172, 179  a,  180. 
fixtures,  174,  175. 
railroads,  174,  178  c,  182. 
wharves,  178  a, 
pipes,  178  a. 
plumbing,  178  a,    . 
swings  and  seats,  178  a. 
school-houses,  171,  179,  179  a,  180. 
court-houses  and  jails,  179  a. 
canals,  toll-houses,  181. 
depots,  183. 

homesteads,  11,  183  a,  250. 
property  exempt  by  settlement,  184. 
churches,  graveyards,  185. 
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